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Rule  31*. — Whenever  it  shall  be  made  to  appear  by  the  transcript  or  papers 
in  the  cause,  or  by  affidavit  filed,  at  any  time  before  the  submission  of  a  cause, 
that  the  appellant  or  appellants  is  or  arc  non-residents  of  the  State,  security  for 
costs  will  be  required  of  such  appellant  or  appellants.  The  security  shall  be 
taken  on  the  terms,  in  the  form,  and  with  the  force  provided  for  in  section  302, 
p.  228,  2  G.  &  H.  If  the  party  or  his  attorney  be  not  present  in  court,  notice  of 
the  requirement  will  be  given  by  the  clerk  to  the  party  or  his  attorney;  and  if 
the  security  shall  not  be  given  within  the  time  limited  by  the  court,  the  appeal 
will  be  dismissed. 

Rule  32! . — On  appeal  in  a  case  of  habeas  corpus j  either  party  may  submit 
oa  motion  at  any  time  after  the  appeal  is  perfected,  having  given  the  opposite 
paity  or  his  attorney  and  any  other  person  or  persons  having  an  adverse  interest 
in  the  cause  three  days'  previous  notice  of  the  intended  motion  to  submit.    The 
notice  (a  copy  of  which  has  been  served)  with  the  sheriff's  return  thereon,  or, 
where  the  notice  has  been  served  by  any  other  person  than  the  sheriif,  the  notice 
with  the  acknowledgement  of  the  service  thereof  or  an  affidavit  stating  the  time 
and  manner  of  service,  shall  be  filed  with  the  clerk  of  this  court,  before  the  mo- 
tion to  submit  shall  be  made.    Such  cause  may  also  be  submitted  by  agreement 
or  on  call,  as  other  cases. 

♦Adopted  October  i8th,  1871.        f-^-dopted  December  13th,  1871. 
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The  Union  Railroad  and  Transportation  Co.  and  An- 
other V.  YEAGERand  Another. 

Custom. — CertaitUy, — ^Where,  in  attemptiag  to  show,  in  explanation  of  a  con- 
tract of  sale,  a  local  commercial  usage  that  cash  sales  were  not  made  for  icash 
in  hand,  but  that  payment  might  be  made  afterwards  and  the  transaction  still 
be  regarded  as  a  sale  for  cash,  the  evidence  was  uncertain  as  to  thernnmber  of 
days  given  and  whether  the  time  given  was  computed  fxom  the  date^of  the  sale 
or  the  datd  of  delivery,  and  showed  that  the  usage  of  giving  time-ceased  soon 
after  the  transaction  in  question; 

Held,  that  the  evidence  was  insufficient  to  prove  the  custom. 

Sale. — Delivery, — Bill  of  Lading. — A.  purchased  a  quantity  of  flour  to  be 
manufactured  by  a  certain  mill  in  St.  Loui^  Mo.,  and  a  parol  agreement  was 
made  by  A.  and  B.  for  the  sale  of  the  flour  by  the  former  to  the.  latter  fbr  cdsh 
on  delivery.  Afterwards  a  fre%ht  company,  which  owned.no  means  of  trftns- 
portationy  gave  B.  an  instrument  styled  a  bill  of  ladings  dated'  before  the  flour 
had  been  manufactured,  by  which  said  company  acknowledged  the  receipt  by 
it  of  the  flour  from  B.  and  agreed  to  transport  it  to  Cat.  Boston,  Mass.  A 
few  days  afterwards  the  servants  of  a  transfer  company,  an  organization  en< 
gaged  in  carrying  freights  across  the  river  at  St.  Louis,  took  the  flour  from 
said  mill,  conveyed  it  across  the  river,  and  put  it  in-  the  custody  of  a  railroad 
company  for  which  said  freight  company  acted  as  agent,  receiving  a  certain 
percentage  for  all  freights  obtained  for  said  railroad,  said  transfer  company 
giving  the  superintendent  of  said  mOl  dr%y  tickets  sf6n  the  flour,  .and  receiv- 
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ing  from  said  railroad  company  a  bill  of  lading  for  the  flour  to  be  delivered  to 
C.  at  Boston.  The  barrels  had  been  marked  at  the  mill  with  B.'s  brand  with- 
out the  knowlege  of  A.  Before  the  flpur  was  taken  from  the  mill  £.  drew 
on  C.  for  a  certain  amount  payable  to  the  order  of  the  former,  chaigeable  to 
account  of  the  flour,  and  for  value  sold  the  bill  of  exchange  to  a  bank  and 
transfeired  to  said  bank  the  instrument  so  given  by  said  freight  company  to  B. 
the  bank  having  no  notice  of  any  claim  on  the  flour  in  favor  of  A.  Hearing 
of  the  embarrassment  of  B.,  who  a  few  days  aAerwards  became  insolvent,  A. 
inquired  of  the  superintendent  of  the  mill  about  the  flour,  received  from  him 
said  dray  tickets,  and  the  day.  after  the  delivety  of  the  flour  to  the  railroad 
company  went  with  said  tickets  and  a  bill  for  the  flour  to  B.  and  requested 
payment,  which  not  being  made,  A.  told  B.  that  he  would  keep  the  tickets  and 
make  other  disposition  of  the  flour,  and  went  to  the  railroad  company  with 
said  tickets  and  demanded. a.  bill  of  lading,  which  was  refused.  No  order, 
oral  or  written,  was  given  by  A.  for  the  delivery  of  the  flour  from  the  mill, 
but  the  agents  of  the  transfer  company  received  their  orders  from  the  agent  of 
said  freight  company,  who  received  his  authority  from  B. 

Heldf  that  A.  was  still  the  owner  of  the  flour  and  entitled  to  its  possession. 

Heldf  also,  that  said  instrument  given  by  said  freight  company  to  B.  could  not 
be  regarded  as  a  bill  of  lading. 

APPEAL  from  the  Marion  Circuit  Court 

Downey,  J. — ^This  action  was  brought  by  the  appellees 
against  the  appellants  for  the  recovery  of  the  possession  of 
four  hundred  barrels  of  flour,  branded  "  196,  Little  Beauty 
XXX,  Lamb  &  Quinlin  sole  agents  for  city  trade,  St.  Louis, 
Mo.,"  of  which  it  was  alleged  the  defendants  had  the  posses- 
sion, without  right,  and  which  they  unlawfully  detained  from 
the  plaintiffs  at  the  county  of  Marion. 

On  affidavit  filed,  alleging  that  the  said  property  was  un- 
lawfully detained  from  the  plaintiffs  by  the  defendants,  and 
containing  the  other  statutory  requisites,  an  order  of  seizure 
was  issued,  by  virtue  of  which  the  property  was  taken  by 
the  sheriff'  from  the  possession  of  the  defendants  and  delivered 
to  the  plaintiffs. 

On  her  petition,  the  "Merchants  National  Bank  of  St* 
Louis,  Missouri,"  became  a  party  to  the  action,  as  a  defendant. 

The  Union  Railroad  and  Transportation  Company  an- 
swered :  first,  a  general  denial ;  second,  that  the  flour  was, 
on  or  about  the  28th  day  of  September,  1867,  owned  by  Lamb 
A  Quinlin,  who  then  resided  in  St  Louis,  JJo.;  that  itheyron- 
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signed  and  shipped,  at  about  said  date,  said  flour,  over  the 
line  of  this  defendant,  to  C.  Maynard  &  Son,  Boston,  they, 
the  said  Lamb  &  Quinlin,  being  the  owners  thereof,  and  took 
a  bill  of  lading  therefor,  and  drew  a  bill  of  exchange  for  four 
thousand  four  hundred  dollars  at  sight,  on  said  C.  Maynard 
&  Son,  on  account  of  said  consignment,  and  that  said  Lamb 
&  Quinlin  sold  said  bill  of  exchange  and  bill  of  lading  to  tlie 
Merchants  National  Bank  of  St.  Louis,  Mo.,  while  the  flour 
was  in  transit  and  before  it  reached  Indianapolis,  and  said 
bank  became  the  bona  fide  owner  of  said  bill  of  exchange 
and  bill  of  lading  and  flour  before  it  readied  Indianapolis,  and 
this  defendant  was  the  carrier  of  said  flour,  and  said  flour  was 
replevied  out  of  the  possession  of  this  defendant  by  said 
plaintiff*  when  it  had  arrived  at  Indianapolis  on  its  way  to 
Boston;  and  that  she  was  and  is  entitled  to  possession  of  said 
flour  as  carrier  aforesaid  for  the  owners  thereof,  the  Merchants 
National  Bank  of  St.  Louis,  Mo.,  and  that  said  bill  of  ex- 
change is  wholly  unpaid;  wherefore,  &c. 

The  Merchants  National  Bank  of  St.  Louis,  Mo.,  answered: 
first,  a  general  denial ;  second,  substantially  the  same  facts 
set  up  in  the  second  paragraph  of  the  answer  of  the  Rail- 
road and  Transportation  Company,  and  claiming  the  own- 
ership and  right  to  the  possession  of  the  bill  of  lading,  bill 
of  exchange,  and  the  flour. 

Each  of  the  defendants,  that  is  to  say,  the  Railroad  and 
Transportation  Company  and  tlie  Merchants  National  Bank 
of  St.  Louis,  afterwards  filed  a  third  paragraph  of  answer, 
alleging,  that  the  flour  was  the  property  of  the  plaintiffs  on 
the  —  dayof  September,  1 867,  and  that  they  on  that  day  sold 
the  same  to  Lamb  &  Quinlin,  merchants,  of  St.  Louis,  and 
they  took  possession  of  it  by  virtue  of  said  sale,  and  deliv- 
ered it  to  the  carrier,  took  a  bill  of  lading  therefor,  and  sold 
said  bill  of  lading  and  said  flour  to  the  said  bank,  who  bought 
the  same  for  a  valuable  consideration  and  without  ^fiy  knowl- 
edge of  any  claim  the  plaintiffs  had  on  said  flour,  and  that 
said  bank  is  a  bona  fide  purchaser  of  said  flour,  without  no- 
tice; wherefore,  &c. 
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The  plaintiffs  replied  to  the  second  and  third  paragraphs  of 
the  answers  of  the  Railroad  and  Transportation  Company,  and 
of  the  Merchants  National  Bank  of  St  Louis,  separately;  but 
we  need  not  set  them  out  separately.  They  are  substantially 
the  same,  and  are  as  follows:  First.  A  general  denial.  Sec- 
ond. That  on  the  —  day  of ^  1 867,  at  the  city  of  St  Louis, 

Mo.,  the  plaintifis  bargained  to  said  Lamb  &  Quinlin  the  said 
flour  for  —  dollars  per  barrel,  to  be  paid  for,  cash  on  delivery; 
that  at  the  time  of  said  sale,  said  flour  was  in  the  custody  of 

one y  who  held  the  same  for  plaintiffs,  and  that  said 

Lamb  &  Quinlin  fraudulently  and  without  right,  and  without 
paying  the  agreed  price  therefore  or  any  part  thereof,  and 
without  the  knowledge  or  consent  of  plaintiffs,  took  and  ob- 
tained the  custody  of  said  flour  and  shipped  the  same  to  Bos- 
ton; that  plaintifis  recovered  the  possession  of  said  flour  by 
writ  of  replevin  herein,  while  the  same  was  in  transit,  as  they 
lawfully  might;  and  that  said  Lamb  &  Quinlin  have  never 
paid  said  agreed  price  or  any  part  thereof. 

Third.  That  on,  &c.,  they  bargained  said  flour  to  Lamb  & 
Quinlin,  for  cash  on  delivery,  and  not  on  credit;  that  said 
ffour  was  then  in  custody  of  a  third  person  for  plaintifis'  use  ; 
that  Lamb  &  Quinlin,  before  any  part  of  said  flour  had  been 
delivered  to  them,  and  before  they  had  paid  any  part  of  the 
price  thereof,  and  while  said  flour  was  still  in  the  custody  of 
the  plaintifis,  obtained  from  the  said  Union  Railroad  and 
Transportation  Company  the  said  bill  of  lading  in  said  an- 
swer mentioned,  without  the  delivery  of  any  flour  to  said 
company  or  its  agents;  that  said  Lamb  &  Quinlin,  afterwards, 
without  the  knowledge  or  consent  of  plaintiffs  and  without 
paying  said  agreed  price,  or  any  part  of  it,  wrongfully  took 
said  flour  into  their  possession  and  delivered  the  same  to  said 
company  for  shipment  to  Boston ;  that  said  Lamb  &  Quinlin 
being  stj^l  in  default  in  paying  said  agreed  price  or  any  part 
thereof,  plaintiffs  By  the  writ  of  replevin  herein,  took  and  re- 
covered the  possession  of  said  flour,  as  they  lawfully  might 
do;  wherefore,  &c. 

Fourth.  That  at  the  time  of  issuing  the  said  bill  of  lading 
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in  the  answer  mentioned,  said  Lamb  &  Quinlin  were  not  the 
owners  of,  or  in  the  possession  of,  said  flour,  but  the  same 
was  and  still  is  the  property  of  the  plaintiffs. 

FifUi.  That  at  the  time  of  issuing  the  said  bill  of  lading, 
and  at  the  time  of  the  drawing  of  said  bill  of  exchange  in 
said  answer  mentioned,  the  said  Lamb  &  Quinlin  were  not 
the  owners  or  in  possession  of  said  flour,  but  the  same  then 
was  and  still  is  their  property;  wherefore,  &c. 

Sixth,  That  on,  &c.,  the  plaintiffs,  being  the  owners  of  the 
flour,  bargained  and  sold  the  same  to  the  said  Lamb  &  Quin- 
lin for  —  dollars  per  barrel,  which  price  was,  by  the  terms  of 
said  sale,  to  be  paid  in  cash  on  delivery,  and  the  property  in 
said  flour  was  to  remain  in  said  plaintiffs  until  payment  of  the 
whole  of  said  price;  that  said  Lamb  &  Quinlin  obtained  the 
possession  of  said  flour  and  failed  and  refused,  and  have  ever 
since  failed  and  refused,  to  pay  any  part  of  said  price,  and 
without  right  shipped  said  flour  to  the  city  of  Boston  for  sale 
and  became  insolvent;  and  that  because  of  the  failure  of  said 
Lamb  &  Quinlin  to  perform  said  condition,  plaintiffs  repos- 
sessed themselves  of  said  flour  by  the  writ  of  replevin  herein, 
as  they  lawfully  might  do;  wherefore,  &c. 

The  defendants  demurred  to  the  several  paragraphs  of  the 
reply,  except  the  first,  which  demurrers  were  all  overruled, 
and  an  exception  was  entered.  The  action  was  dismissed  as 
to  Samuel  F.  Gray,  who  was  an  original  defendant 

There  was  a  trial  by  jury,  and  a  verdict  for  the  plaintiffs, 
that  they  were  the  owners  and  entitled  to  the  possession  of 
the  four  hundred  barrels  of  flour  in  the  complaint  mentioned, 
and  that  the  same  were  wrongfully  detained  by  the  defendants 
at  said  county  of  Marion;  that  said  flour  was  of  the  value  of 
five  thousand  dollars ;  and  they  assessed  the  plaintiffs'  dama- 
ges for  the  detention  of  said  flour  at  one  dollar.  The  jury 
also  found  specially,  in  answer  to  interrogatories,  as  follows: 

"  I.  Did  not  the  plaintiffs  sell  the  four  hundred  barrels  of 
flour  in  controversy  to  Lamb  &  Quinlin ?*'    Answer,  "Yes." 

"  2.  Was  not  said  flour  manufactured  at  the  Union  Steam 
MiUs,  for  Yeager  &  Co.?"    Answer,  "  Yes." 


SUPREME  COURT  OF  INDIANA. 


Tne  Union  R.  R.  and  Transp'n  Co.  and  Another  v.  Yeager  and  Another. 

"  3.  Did  not  Yeager  &  Co.,  after  fhey  sold  the  flour  to 
Lamb  &  Quinlin,  notify  Fruedenau,  the  superintendent  of  the 
Union  Steam  Mills,  that  he  had  sold  said  four  hundred  bar- 
rels of  flour  to  Lamb  &  Quinlin?"    Answer,  "Yes." 

"4.  Did  not  said  Fruedenau,  previous  to  said  notification 
from  Yeager  &  Co.,  refuse  to  deliver  said  flour  to  the  transfer 
company?"    Answer,    "Yes." 

"5.  Did  not  said  Freudenau,  after  he  had  received  said 
notice  from  Yeager  &  Co.,  deliver  said  flour  to  said  transfer 
company  ?"    Answer,  "  Yes." 

"6.  Did  not  Lamb  &  Quinlin  send  said  transfer  company 
for  said  flour?"    Answer,  "  No." 

"7,  Did  not  said  Fruedenau  know  that  said  transfer  com- 
pany came  for  said  flour  on  account  of  Lamb  &  Quinlin?" 
Answer,  "  No." 

"8.  Did  not  said  Lamb  &  Quinlin  obtain  permission  of 
and  ship  said  flour  in  consequence  of  having  purchased  the 
same  of  plaintiffs?"    Answer,  "  No." 

"9.  Did  not  Lamb  &  Quinlin  ship  said  flour  from  St, 
Louis  to  Boston  and  obtain  a  bill  of  lading  therefor  from  the 
carrier  ?"    Answer,  "  Yes." 

"  10.  Did  not  said  flour  reach  Indianapolis  upon  its  ship* 
ment  by  Lamb  &  Quinlin  ?"    Answer,  "  Yes." 

"  1 1.  Did  not  Lamb  &  Quinlin  ship  said  flour  to  Maynard 
&  Son,  Boston,  Massachusetts  ?"    Answer,  "  Yes." 

"  12.  Did  not  Lamb  &  Quinlin  draw  their  bill  of  exchange 
for  four  thousand^four  hundred  dollars,  on  the  28th  of  Sep- 
tember, 1867,  on  said  Maynard  &  Son,  Boston,  on  account 
of  said  shipment  ?"    Answer,  "  Yes." 

''13.  Did  not  said  Lamb  &  Quinlin  sell  said  bill  of  ex- 
change and  said  bill  of  lading  on  the  28th  of  September, 
1867,  to  the  Merchants  National  Bank  of  St  Louis,  Missouri, 
for  a  valuable  consideration  ?*'    Answer,  "  Yes." 

''  14.  Had  said  Merchants  National  Bank  of  St  Louis,  Mis- 
souri, any  notice  when  they  bought  said  bill  of  exchange  and 
bill  of  lading  that  the  plaintiffs  had  any  claim  upon  said 
flour  ?**    Answer,  "  Na" 
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"  1 5.  What  was  the  value  of  said  flour  at  the  time  it  was 

replevied  by   the   plaintiffs?".      Answer,    "Five  thousand 

dollars." 

"  16.  Did  not  Yeager  &  Co.  settle  with  the  said  Fruedenau 

by  accepting  the  dray  tickets  from  him  for  the  said  four  hun- 
dred barrels  of  flour  with  a  knowledge  of  the  fact  that  said 
flour  had  been  shipped  ?"    Answer,  "  No." 

There  was  a  motion  by  the  defendants  for  a  new  trial  for 
the  following  reasons : 

First  The  court  erred  in  suppressing  and  excluding  from 
the  jury  all  the  evidence  offered  by  the  defendants  in  relation 
to  the  custom  as  to  what  were  considered  cash  sales  in  St 
Louis. 

Second.  The  court  erred  in  permitting  plaintiffs  to  prove 
the  course  of  trade  in  St  Louis,  over  the  defendants'  objec- 
tion. 

Third  The  court  erred  in  overruling  the  instructions  asked 
for  by  the  defendants  to  the  jury,  numbered  i,  2,  and  3. 

Fourth.  The  court  erred  to  the  defendants'  prejudice  in 
expounding  the  law  to  the  jury,  and  in  giving  charges,  i,  2, 
3»  4,  5,  6,  7,  8,  and  9, 

Fifth.    The  finding  of  the  jury  is  contrary  to  the  evidence. 

Sixth.  The  answers  of  the  jury  to  interrogatories  num- 
bered 6,  7,  8,  and  16,  are  not  supported  by  the  evidence. 

Seventh.  The  finding  of  the  jury  is  contrary  to  the  law 
and  the  evidence. 

Eighth.  The  court  erred  in  3uppressing  and  excluding 
evidence  offered  to  the  jury  by  defendants. 

Ninth.  The  court  erred  in  permitting  incompetent,  irrele- 
vant, illegal,  and  secondary  evidence  to  be  given  to  the  jury 
by  the  plaintiffs  over  defendants'  objection. 

Tenth.  The  court  erred  to  defendants'  prejudice  in  amend- 
ing the  instructions  asked  by  the  defendants,  before  giving 
said  instructions  to  the  jury. 

This  motion  was  overruled,  and  final  judgment  was  ren- 
dered for  the  plaintiffs.  '  The  defendant  excepted,  and  by  a 
bill  of  exceptions  put  the  evidence  in  the  record. 
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There  are  twenty-two  errors  ^signed,  which,  so  far  as  they 
properly  present  any  question,  we  will  proceed  to  consider. 

The  first  five  relate  to  the  action  of  the  court  in  overrul- 
ing the  demurrers  to  the  special  paragraphs  of  the  reply. 

It  is  not  necessary  fof  us  to  decide  these  questions.  The 
complaint  alleges  the  plaintiffs'  ownership  of  the  property, 
and  their  right  to  the  possession  thereof.  Under  the  general 
denial  contained  in  the  answer,  the  plaintiff  were  bound  to 
establish  these  facts  as  against  every  one  else.  Everjrthing 
alleged  by  the  defendants  in  the  special  paragraphs  of  their 
answers  was  admissible  under  the  general  denial ;  and  every- 
thing alleged  by  the  plaintiffs  in  their  reply  was  admissible 
under  the  allegations  in  the  complaint  Whatever  facts  the 
plaintiff"  must  establish  in  order  to  make  out  his  case,  the  de- 
fendant may  controvert  under  the  general  denial  in  his  an- 
swer. 2  G.  &  H.  113,  sec.  91.  Special  paragraphs  in  an  an- 
swer, or  a  reply,  not  by  way  of  confession  and  avoidance,  are 
unnecessary,  and  tend  to  needless  prolixity  and  confusion. 
If  we  should  examine  these  questions,  and  find  that  the  spec- 
ial paragraphs  of  the  reply  were  bad,  we  ought  not  to  reverse 
the  judgment  for  that  reason ;  for  it  is  evident  that  the  parties 
litigated,  and  that  the  jury  decided,  the  matters  alleged  in 
the  complaint,  which  were  put  in  issue  by  the  general  denial 
in  the  answer.    See  Carter  v.  77tomas,  3  Ind.  213. 

The  sixth,  eighth,  and  twelfth  alleged  errors  relate  to  sup- 
pressions of  parts  of  the  plaintiffs'  depositions. 

These  portions  of  the  evidence  were  offered  for  the  pur- 
pose of  proving  the  existence  of  a  custom  or  usage  in  St. 
Louis,  Mo.,  that  cash  sales  were  not  made  for  cash  in  hand, 
but  that  the  payment  might  be  made  some  days  afterwards, 
and  the  transaction  still  be  regarded  as  a  sale  for  cash.  Quin* 
lin  in  his  deposition  says,  the  usual  time  for  collecting  bills 
was,  at  the  time  of  this  transaction,  tAree  days  after  the  prop- 
erty was  delivered;  but  when  his  deposition  was  taken  the 
the  custom  was  to  pay  an  delivery;  that  previous  to  the  sale 
in  question,  within  a  year  or  two,  the  custom  had  not  changed 
to  his  knowledge.    Merret  says,  the  custom  was  to  pay  in 
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from  three  to  five,  ten,  fifteen,  twenty,  and  twenty-five  days, 
and  that  all  these  are  called  cash  sales.  Robinson  says,  the 
custom  was  to  present  the  bill  and  collect  it  about  three  days 
after  the  dati  of  tlu  biU^  the  bill  being  dated  on  the  day  of 
sale  or  delivery.  The  date  of  the  delivery  was  the  custom, 
because  it  was  always  delivered  when  sold,  for  there  was  no 
holding  over.  Any  exceptions  to  that  would  be  on  special 
agreement.  This  was  the  custom  on  September  ist,  1867. 
It  has  been  changed  since,  about  the  ist  of  October,  or  some- 
time in  October.  It  was  after  the  3d  of  October.  The  rea- 
son he  knows  it  was,  is  because  it  was  after  the  failure  of 
Lamb  &  Quinlin.  Resolutions  to  that  effect  have  been 
adopted  by  the  Chamber  of  Commerce. 

It  seems  to  us  that  if  there  was  any  such  custom  as  con- 
tended for,  this  evidence  did  not  te^d  to  prove  it  No  ' 
two  of  the  witnesses  agree  as  to  what  it  was.  Its  protean 
form  is  recognize^iat  one  time  as  giving  three  days,  and 
again  as  giving  twtoty-five  days;  sometimes  counting  from 
the  day  of  sale,  and  sometimes  from  the  date  of  delivery. 
Then  it  is  evanescent.  It  is  in  full  force  in  one  month,  and 
gone  the  next  Certainty  is  one  of  the  requisites  of  a  good 
custom.  There  was  no  error  in  this  action  of  the  court 
See,  as  to  custom.  Harper  v.  Pounds  10  Ind.  32 ;  Cox  v.  QRi^ 
ley,  4  Ind.  368;  Carlisle  v.  Wallace,  12  Ind.  252. 

The  seventh,  ninth,  tenth,  eleventh,  fourteenth,  fifteenth^ 
and  sixteenth  assignments  of  error,  relate  to  the  refusal  of  the 
court  to  suppress  parts  of  the  plaintiffs'  depositions.  We  see 
no  error  in  this  ruling.  And,  aside  from  these  parts  of  the 
evidence,  the  case  was  made  out 

The  seventeenth  alleged  error  relates  to  the  improper  ad-  % 
mission  in  evidence  of  the  statute  of  frauds  of  Missouri. 

This,  if  an  error,  was  harmless,  as  the  case  does  not  turn 
on  the  question  whether  the  contract  was  or  was  not  within 
the  statute  of  frauds.  The  leading  &cts  in  the  case  are,  that 
Yeager  &  Co.  had  purchased  one  thousand  barrels  of  flour,  to 
be  manufactured  at  the  Union  Steam  Mills  in  St  Louis.  They 
had  received  all  of  it  except  four  hundred  barrels.    Before 


lo  SUPREME  COURT  OF  INDIANA. 

-      -       -        —  \m       

The  Union  R.  R.  and  Transp'n  Co.  and  Another  v.  Yeager  and  Another. 

this  was  manufactured,  a  parol  agreement  was  made  by  Yea- 
ger &  Co.  to  sell  it  to  Lamb  &  Quinlin,  of  St  Louis.  The 
South- Western  Freight  and  Cotton  Press  Company,  an  or- 
ganization owning  no  railroad  of  its  own,  or  other  means  of 
transportation,  through  its  officers  or  agents,  gave  to  Lamb 
&  Quinlin  what  they  style  a  bill  of  lading,  by  which  they 
acknowledged  the  receipt  by  said  company  of  the  flour  from 
Lamb  &  Quinlin,  and  agreed  to  transport  it  to  Maynard  & 
Son,  of  Boston,  Mass.  This  paper  bears  date  Sept.  26th, 
1867,  at  which  time  none  of  the  four  hundred  barrels  of  flour 
had  been  manufactured.  By  some  means,  the  brand  of  Lamb 
&  Quinlin,  "  Little  Beauty,"  got  to  the  mill,  and  as  the  flour 
was  made,  was  put  on  the  barrels ;  but  it  does  not  appear  that 
this  was  known  to  Yeager  &  Co.  The  transfer  company  is 
an  organization  engaged  in  transferring  freight  across  the 
Mississippi  river  to  and  from  St.  Louis.  The  servants  of  this 
company  took  the  flour  from  the  Union  Steam  Mills  when  it 
was  manufactured  and  branded,  conveyed  it  to  the  opposite 
side  of  the  river  and  put  it  in  the  custody  of  the  railroad  com- 
pany, giving  dray  tickets  for  it  to  the  superintendent  of  the 
mill.  One  hundred  barrels  were  thus  transferred  on  the  28th 
day  of  September,  1867,  manufactured  from  seven  o'clock  A* 
M.  to  three  o'clock  p.  m.,  on  that  day;  one  hundred  and  fourteen 
barrels  were  delivered  on  the  30th  of  the  same  month,  about 
the  same  hour;  and  the  residue  on  the  ist  day  of  October, 
1867.  Yeager  had  told  the  superintendent  of  the  mill  that 
he  had  sold  the  four  hundred  barrels  of  flour  to  Lamb  & 
Quinlin.  No  written  order  was  produced  by  or  from  any 
one  to  the  superintendent  of  the  mill  to  deliver  the  flour  to 
the  transfer  company. 

On  the  28th  day  of  September,  1867,  Lamb  &  Quinlin 
drew  on  Maynard  &  Son,  payable  to  their  own  order,  for  four 
thousand  four  hundred  dollars,  chargeable  to  account  of  the 
four  hundred  barrels  of  flour,  and  sold  the  same  to  the  Mer- 
chants National  Bank  of  St  Lpuis,  and  transferred  to  the 
bank  the  instrument  given  to  them  on  the  26th  day  of  SepH 
tember,  1867,  by  the  South- Western  Freight  and  Cotton  Press 
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Co.,  as  security.  This  company  acted  as  agent  for  the  rail- 
road company,  and  received  a  percentage  on  the  amounts 
derived  from  conveying  the  freight  which  it  obtained  for  the 
railroad.  On  the  ist  day  of  October,  1867,  the  South-West- 
ern  Freight  and  Cotton  Press  Co.  obtained  a  bill  of  lading 
from  the  railroad  company  for  the  same  flour,  to  be  delivered 
to  the  same  consignee  mentioned  in  the  instrument  which 
they  had  given  to  Lamb  &  Quinlin. 

Yeager  &  Co.,  hearing  of  the  embarrassment  of  Lamb  & 
Quinlin,  inquired  of  the  superintendent  of  the  mill  about  the 
fljOur,  got  the  dray  tickets  of  him,  and  went  with  them  and 
a  bill  for  the  flour,  on  the  2d  of  October,  1867,  to  Lamb  & 
Quinlin,  and  requested  payment  for  the  flour,  which  not  being 
made,  they  told  them  that  they  would  keep  the  tickets  and 
make  some  other  disposition  of  the  flour.  Lamb  &  Quinlin 
became  insolvent  about  the  ist,  2d,  or  3d  of  October,  1867. 
Yeager  &  Co.  went  to  the  railroad  company  with  the  dray 
tickets  of  the  transfer  company  and  demanded  a  bill  of  lading 
for  the  flour,  which  was  refused,  the  agent  of  the  company 
saying  that  they  had  already  given  a  bill  of  lading  to  another 
party.  No  order,  oral  or  written,  from  Yeager  &  Co.  for  the 
delivery  of  the  flour  from  the  mill  is  shown.  On  the  con- 
trary, it  is  shown  that  the  agents  of  the  transfer  company  got 
their  orders  from  an  agent  of  the  South-Westem  Freight  and 
Cotton  Press  Co.,  and  he  got  his  authority  from  Lamb  & 
Quinlin. 

The  nineteenth  alleged  error  relates  to  and  calls  in  ques- 
tion the  correctness  of  the  instructions  given  to  the  jury. 
They  are  as  follows : 

I.  If 'a  bargain  of  sale  of  goods  is  made,  to  be  paid  for, 
cash  on  delivery,  and  the  buyer  under  such  bargain  gets  pos- 
session of  the  same  without  payment  and  without  the  knowl- 
edge or  consent  of  the  seller,  such  possession  is  without  right 
and  without  even  color  of  right ;  and  no  act  of  the  party  so 
coming  into  possession  of  such  property  can  vest  the  prop- 
erty or  right  of  possession  in  any  Other  person  than  the 
seller. 
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2.  The  consent  of  both  parties  is  necessary  to  constitute 
a  delivery — ^the  seller's  consent  to  part  with  the  possession, 
and  the  buyer's  to  receive  it.  The  unauthorized  act  of  the  cus- 
todian of  the  property  of  another  in  parting  with  the  posses- 
sion cannot  bind  the  owner,  unless  such  act  is  ratified  by  the 
owner:  and  the  ratification  of  such  act  will  be  the  same  as 
original  authority :  but  an  act  cannot  be  ratified,  only  on  full 
knowledge  of  all  the  facts  of  the  case ;  and  when  a  ratification 
of  an  unauthorized  act  is  relied  on,  the  party  relying  on  it  is 
bound  to  show  by  a  preponderance  of  evidence  that  the  other 
in  ratifying  the  unauthorized  acts  had  full  knowledge  of  all 
the  material  facts. 

3.  In  such  transactions  as  in  this  case  have  been  brought 
before  the  jury  in  evidence,  it  is  proper  to  consider  the  usual 
course  of  business  where  they  occurred ;  if  it  was  the  usual 
course  of  business  for  the  delivery  of  property  subject  to 
shipment  to  distant  places  to  be  by  delivery  of  receipts  for 
the  same  by  intermediate  and  local  carriers,  then  delivery  and 
acceptance  of  such  receipts  would  be  such  delivery  as  the 
law  would  recognize;  and  if  a  party  making  sale  to  a  second 
party  delivered  the  property  sold  to  local  carriers  uncon- 
signed,  and  it  was  in  usual  course  of  business  for  such  carrier 
to  deliver  to  other  carriers  for  further  transportation,  who 
held  the  property  until  consigned  by  the  holders  of  receipts 
last  named  (of  local  carriers),  the  acceptance  of  such  receipts 
would  be  an  acceptance  of  the  property  by  the  second  party : 
but  the  delivery  by  the  local  carrier  to  some  third  person,  or 
to  some  other  carrier  to  carry  on  account  of  some  third  per- 
son who  had  no  right  to  the  property,  would  not  divest  the 
owner  of  the  right  of  the  property,  and  he  would  have  the 
right  to  possession  wherever  he  could  find  it 

4.  If  you  believe,  from  the  evidence,  the  Union  Steam 
Mills  Company  sold  the  flour  in  controversy  to  plaintiflTs,  and 
the  mill  company  delivered  it  to  the  local  carriers,  the  transfer 
company,  unconsigned,  and  it  was  the  usual  course  of  busi- 
ness for  such  local  carrier  to  deliver  to  other  carriers  for  fur- 
ther transportation,  who,  in  the  usual  course  of  business^ 
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would  hold  the  flour  until  consigned  by  the  holder  of  the 
transfer  company's  receipts,  then  the  acceptance  of  such  re- 
ceipts by  the  plaintiffs  would  be  an  acceptance  of  the  flour 
from  the  mill  company.  But  if  the  flour  was  delivered  By  the 
transfer  company  to  some  other  carrier,  without  the  consent 
of  plaintiffs,  to  be  carried  on  account  of  Lamb  &  Quinlin, 
and  they  had  no  right  to  the  possession  of  the  same  until 
payment  of  the  price  of  the  flour  or  a  waiver  by  plaintiffs  of 
the  cash  element  of  the  sale,  such  act  would  not  divest  the 
plaintifls  of  the  right  of  possession,  and  they  would  have  the 
right  of  possession  wherever  they  could  find  the  flour.  And 
no  act  of  Lamb  &  Quinlin,  in  such  event,  could  divest  the 
right  of  plaintiffs. 

5.  A  bill  of  lading,  to  be  of  any  effect,  must  be  given 
upon  possession  of  the  property  by  the  party  giving  the  bill, 
at  the  time  the  bill  is  given ;  but  the  bill  may  become  effect- 
ive by  the  after-acquired  possession  by  the  carriers  of  the 
property  named  in  it :  such  possession  must  be  a  valid  pos- 
session with  the  consent  or  acquiescence  of  the  owner  of  the 
property ;  but  possession  acquired  without  that  is  wrongful, 
and  the  transfer  of  the  bill  of  lading  to  an  innocent  purchaser 
would  not  affect  the  right  of  the  real  owner,  unless  he  had 
voluntarily  parted  with  its  possession  to  the  person  or  the 
agent  of  the  person  making  the  shipment. 

6.  If,  then,  you  believe  from  the  evidence  that  a  bargain 
of  sale  was  made  by  the  plaintiffs  to  Lamb  &  Quinlin  of  the 
flour  in  controversy,  to  be  paid  for,  cash  on  delivery,  and  that 
Lamb  &  Quinlin  got  possession  of  the  same  without  the  con- 
sent or  knowledge  of  the  plaintiffs,  and  without  paying  the 
price  for  the  same,  then  Lamb  &  Quinlin  acquired  no  prop- 
erty in  the  flour,  and  could  transfer  none;  and  in  that  event, 
unless  you  believe  from  the  .evidence  that  the  plaintiffs  ratified 
the  acts  of  the  Union  Steam  Mills  Co.,  in  delivering  the  flour, 
to  the  transfer  company,  and  also  the  further  acts  of  the  trans- 
fer company  in  delivering  the  same  to  Lamb  &  Quinlin,  or 
upon  their  order,  then  your  verdict  should  be  for  the  plaintiffs. 

7.  But  if  you  believe,  from  the  evidence,  that  plaintiffs 
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consented  to  the  deliveiy  of  the  flour  to  Lamb  &  Quinlin  or 
their  agents,  although  such  consent  was  or  might  have  been 
procured  by  fraudulent  representations  or  promises ;  and  by 
mea^s  of  a  bill  of  lading  the  property  was  then  transferred 
to  an  innocent  purchaser,  such  innocent  purchaser  would  hold 
the  property  free  from  any  claim  of  the  owners ;  but  to  make 
the  title  of  such  purchaser  good,  however  innocent  he  might 
be,  the  possession  must  have  been  procured  by  the  consent 
or  acquiescence  of  the  owners,  or  the  owners,  with  full  knowl- 
edge of  all  the  facts,  must  have  ratified  the  acts  by  which  the 
possession  was  acquired. 

8.  If  the  jury  believe  from  the  evidence  that,  at  the  time, 
by  the  usage  of  trade  in  St.  Louis,  the  dray  tickets  or  receipts 
of  the  transfer  company  were  regarded  and  treated  as  a  badge 
of  possession  and  ownership  in  the  person  w^ho  held  them, 
and  that  a  delivery  of  these  dray  or  transfer  tickets  was,  ac- 
cording to  such  usage  of  trade,  the  invariable  mode  of  deliv- 
ering property  intended  for  shipment  by  the  seller  to  the 
buyer,  and  that  in  this  case  the  dray  or  transfer  tickets  were 
retained  by  plaintiffs  and  not  delivered,  then  the  retention  of 
such  tickets  is  a  fact  tending  to  prove  that  the  delivery  was 
not  complete. 

9.  If  the  jury  believe,  from  the  evidence,  that  Lamb  & 
Quinlin  purchased  from  the  plaintiffs  the  flour  in  controversy, 
and  under  color  of  such  purchase,  with  the  knowledge  and 
consent  of  plaintiffs.  Lamb  &  Quinlin  obtained  possession 
of  the  flour,  and  shipped  the  same  to  Maynard  &  Son,  Bos- 
ton, and  obtained  a  bill  of  lading  from  the  carriers  for  the 
same,  and  then  drew  a  bill  of  exchange  on  Maynard  &  Son, 
at  Boston,  for  the  price  or  value,  or  a  part  of  the  price  or 
value  of  the  same,  and  then  sold  said  bill  of  exchange  and 
bill  of  lading  to  the  Merchants  National  Bank  of  St.  Louis, 
for  a  valuable  consideration,  and  said  bank  bought  the  bill  of 
exchange  and  bill  of  lading  without  knowledge  of  the  claim 
of  plaintiffs,  then  the  bank  became  a  purchaser  in  good  faith, 
and  in  such  case  you  should  find  for  the  defendants. 

As  we  have  already  seen,  the  questions  in  the  case  were 
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the  plaintiffs'  ownership  and  right  to  the  possession  of  the 
property.  These  were  denied,  and  hence  the  plaintiffs  were 
bound  to  prove  them.  They  did  this  by  showing  the  owner- 
ship of  the  flour  while  at  the  mill.  The  mere  agreement  on 
their  part  to  sell  the  flour  could  not  pass  the  title  and  give 
the  right  to  Lamb  &  Quinlin  to  go  and  take  it  without  their 
order,  and  without  paying  for  it,  unless  payment  at  or  before 
the  delivery  was  waived,  in  which  Ccise  delivery  by  them  or 
by  their  order  would  pass  the  title  without  payment.  Hence 
the  question  whether  or  not  Yeager  &  Co.  had  thus  consented 
to  the  delivery  of  the  flour  was  the  principal  question  of  fact 
in  the  case.  So  far  as  the  instructions  relate  to  this,  we  can 
see  no  objection  to  them.  While  there  was  little  or  no  evi- 
dence on  the  point,  we  think  the  law  is  correctly  stated  with 
reference  to  the  ratification  of  an  unauthorized  delivery. 

With  reference  to  the  bill  of  lading,  as  it  is  called,  we  think 
the  instructions  were  more  favorable  to  the  defendants  than 
they  should  have  been.  There  are  various  definitions  of  the 
term  "bill  of  lading,"  agreeing  in  substance.  It  is  a  memo- 
randum or  acknowledement  in  writing,  signed  by  the  captain 
or  master  of  a  ship  or  othe/vessel,  that  he  has  received  in 
good  order,  on  board  of  his  ship  or  vessel,  therein  named,  at 
the  place  therein  mentioned,  certain  goods  therein  specified, 
which  he  promises  to  deliver  in  like  good  order  (the  danger 
of  the  seas  excepted)  at  the  place  therein  appointed  for  the 
delivery  of  the  same,  to  the  consignee  therein  named,  or  to 
his  assigns,  he  or  they  paying  freight  for  the  same.  Bou- 
vier's  Law  Dictionary. 

Though  applicable  originally  to  carriers  by  sea,  it  seems 
now  to  be  agreed,  and  we  see  no  reason  to  the  contrary,  that 
a  similar  instrument  issued  by  a  carrier  by  land  will  have  the 
same  force  and  effect  in  law.  Bouvier's  Law  Die;  i  Par- 
sons on  Shipping  and  Admiralty,  1 34. 

The  indorsement  of  a  bill  of  lading  by  the  owner  of  the 
goods  passes  the  property  in  the  goods  to  the  indorsee.  Law 
v.  Hotelier ^  4  Blackf.  364;  Addison  on  Con.,  205. 

In  this  case,  the  goods  in  question,  the  flour,  was  not  even 
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manuiactured  at  the  time  of  the  making  of  the  instrument 
characterized  as  a  bill  of  lading,  and  was  at  no  time  in  the 
possession,  actually  or  constructively,  of  the  South- Western 
Freight  and  Cotton  Press  Company,  or  its  agents,  .for  the 
purpose  of  being  carried  by  that  company.  It  had  no  means 
of  carrying  it,  and  never  intended  to  do  so.  Whatever 
other  properties  the  instrument  executed  by  that  company 
may  have  had,  it  cannot  be  regarded  as  a  bill  of  lading.  To 
hold  it  to  be  valid  as  such,  would  be  to  hold  that  every  agent 
and  every  runner  of  a  vessel,  railroad,  or  other  common  car- 
rier, may  issue  paper,  in  his  own  name,  to  which  the  law 
would  attach  the  legal  characteristics  of  bills  of  lading. 

The  transfer  of  such  instrument  by  Lamb  &  Quinlin  to  the 
Merchants  National  Bank  of  St  Louis,  could  not,  and  did 
not,  confer  upon  the  bank  the  ownership  of  the.goods  in  ques- 
tion, for  the  reasons  given,  even  if  Lamb  &  Quinlin  had  a 
property  therein.  So  far,  then,  as  the  circuit  court  authorized 
the  jury  to  consider  the  instrument  in  question  as  a  bill  of 
lading,  the  transfer  of  which  would  confer  upon  the  bank  a 
property  in  the  goods,  the  instructions  were  more  favorable 
to  the  defendants  than  they  should  have  been. 

The  instructions  which  the  court  was  requested  by  the  de- 
fendants to  give,  and  which  it  refused  to  give,  are  as  follows : 

I.  If  the  jury  find,  from  the  evidence,  that  Lamb  &  Quin- 
lin purchased  from  Yeager  &  Co.  the  flour  in  controversy, 
and  under  color  of  said  contract  Lamb  &  Quinlin  obtained 
possession  of  said  flour  at  St.  Louis,  and  shipped  the  same  to 
Maynard  &  Son,  Boston,  and  obtained  a  bill  of  lading  from 
the  carriers  for  the  same,  and  then  drew  a  bill  of  exchange 
for  the  price  of  said  flour  on  Maynacd  &  Son,  at  Boston,  and 
then  sold  said  bill  of  exchange  and  bill  of  lading  to  the  Mer- 
chants National  Bank  of  St.  Louis,  for  a  valuable  considera- 

t 

tion,  and  said  bank  bought  said  bill  of  exchange  and  bill  of 
lading  without  any  knowledge  of  the  claim  of  plaintiffs,  then 
said  bank  became  a  purchaser  in  good  faith,  and  you  must 
find  for  the  defendant,  said  Merchants  National  Bank  of  St 
Louis. 
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2.  If  the  jury  find  for  the  defendants,  then  they  must  find 
the  value  of  the  flour  at  the  time  it  was  replevied  by  plain- 
tifls,  and  also  the  damages  defendants  have  sustained  for  the 
detention  thereof  since  it  was  replevied ;  and  the  criterion  of 
damages  would  be  interest  on  the  value  found. 

3.  If  the  jury  believe,  from  the  evidence,  that  after  the 
flour  in  controversy  was  delivered  to  the  transfer  company 
by  Fruedenau,  at  the  Union  Steam  Mills,  and  Lamb  &  Quin- 
lin  had  shipped  the  flour  to  Boston,  Yeager  &  Co.  accepted 
said  delivery  by  Fruedenau  in  fulfilment  of  his  contract  with 
Yeager  &  Co.,  such  acceptance  was  a  delivery  of  the  flour  to 
Lamb  &  Quinlin,  and  the  title  passed  to  Lamb  &  Quinlin 
and  from  them  to  the  bank. 

The  first  of  these  charges  was  too  indefinite  to  go  to  the 
jury.  What  was  meant  by  the  words,  "  under  color  of  said' 
contract?"  If  it  meant  that  because  Lamb  &  Quinlin  had 
contracted  for  the  flour,  that  they,  or  any  one  for  them,  could 
send  and  take  it  from  the  mill  without  the  authority  of  the 
plaintifls  and  without  having  paid  for  it,  then  it  was  rightly 
refused,  for  they  could  not  acquire  any  right  to  the  flour  in 
such  way.  Robinson  v.  Mamey^  5  Blackf.  329 ;  Bradley  v. 
Michael,  i  Ind.  551. 

As  the  second  charge  asked  and  refused  related  only  to  the 
form  of  the  verdict  of  the  jury  in  the  event. they  should  find 
for  the  defendants,  and  as  they  did  not  find  for  them,  it  is  evi- 
dent that  no  harm  was  done  in  refusing  it. 

Nor  do  we  think  the  third  instruction  asked  and'  refused 
should  have  been  given.  Fruedenau  was  the  superintendent 
of  the  mill.  He  asked  for  an  order  when  the  servants  of  the 
transfer  company  came  for  the  flour.  They  had  none.  He 
delivered  the  flour,  taking  the  dray  tickets  from  the  transfer 
company,  marked  "  on  account  of  Yeager  &  Co.,  or  left  blank 
for  his  own  account."  He  delivered  these  tickets  to  Yeager 
&  Co.;  but  says  expressly,  "  I  had  no  authority  from  Yeager 
&  Co.  to  deliver  flour  to  Lamb  &  Quinlin,  and'delivered  none 
to  them."  It  is  the  acceptance  of  these  "  tickets  "  by  Yeager 
Vol.  XXXIV.— 2 
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&  Co.  which  it  is  insisted  had  the  effect  to  work  a  delivery 
of  the  flour  to  Lamb  &  Quinlin. 

We  think  there  was  no  reason  for  granting  a  new  trial. 
The  flour  in  question  was  the  property  of  Yeager  &  Co.  while 
at  the  mill,  and  it  is  not  shown  that  it  was  ever  transferred 
by  their  consent  to  Lamb  &  Quinlin.  The  bank  will  have 
to  look  to  some  other  source  than  the  flour  in  question,  if 
there  be  any  other  within  its  reach,  for  reimbursement. 

The  judgment  is  affirmed,  with  costs. 

F.  Rand  and  R.  H,  Hall^  for  appellants. 

G.  P.  Strongs  A.  G.  Porter,  B.  Harrison,  and  W.  P.  Ftshback^ 
for  appellees. 
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Pleading. — Fraud, — Fraud  cannot  be  pleaded  without  stating  the  facts  consti- 
tuting it. 

Principal  and  Surety. — Where  one  is  about  to  take  a  note,  with  surety,  from 
a  person  whom  he  knows  to  be  insolvent,  the  mere  fact  that  the  creditor  does 
not,  voluntarily  and  without  solicitation,  announce  to  the  proposed  surety  the 
insolvency  of  the  principal,  will  not  release  the  surety. 

Same. — Misapplication  of  Promissory  Note, — ^Where  one  is  induced  to  sign  a  note 
as  surety,  by  the  representation,  made  to  him  for  the  purpose  of  so  inducing 
him  by  the  payee,  that  the  note  is  to  be  used  in  payment  for  goods  to  be  fur- 
nished by  the  payee  to  the  maker,  and  the  note  is  used  to  pay  a  pre-existing 
debt  of  the  maker  to  the  payee,  the  person  so  signing  is  not  bound  as  surety. 

Sa&i E. — Pleading, — Evidence, — Suit  on  a  promissory  note  by  the  payee.  Answer 
by  surety,  that  prior  to  the  execution  of  the  note,  the  maker  was  the  proprietor 
of  a  retail  furniture  store,  which,  including  the  stock,  had  been  sold  to  him  by 
this  defendant,  to  whom  the  maker  was  indebted  therefor  in  a  certain  sum,  and 
that  it  had  been  agreed  between  said  maker  and  this  defendant  that  the  latter 
should  hold  a  lien  on  said  stock  and  all  additions  thereto,  to  secure  said  indebt- 
edness, and  that  said  maker  was  to  execute  a  mortgage  on  the  same  for  that 
purpose ;  that  the  payee,  who  was  a  wholesale  furniture  dealer  in  the  same 
place,  knew  of  said  indebtedness,  and,  intending  to  deceive  this  defendant  and 
induce  him  to  sign  the  note  as  surety,  represented  to  him  that  said  maker  was 
doing  a  good  business  and  getting  along  well,  but  needed  more  stock,  and  that 
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the  ps^ee  would  furnish  him  some  more  goods,  if  this  defendant  would  become 
surety  on  his  note  for  the  same ;  that  this  defendant,  relying  on  said  statements, 
and  in  consideration  of  the  fact  that  said  goods  were  to  be  added  to  the  stock, 
thus  augmenting  his  security,  became  surety  on  said  note,  believing  at  the  time 
that  the  note  was  given  for  goods  furnished  by  the  payee  to  the  maker  as  afore- 
said»  idiereas  the  payee  did  not  furnish  the  maker  any  goods,  but  the  whole 
coDsideratioa  of  the  note  on  the  part  of  the  maker  was  a  prior  indebtedness 
of  the  maker  to  the  payee,  of  which  fact  the  surety  was  at  the  time  ignorant; 
that  the  maker  was  at  the  time  insolvent,  and  was  not  prospering  in  his  busi- 
ness, as  the  payee  well  knew;  that  the  maker  had  never  paid  his  indebtedness 
to  the  surety,  who  never  received  any  considemtion  for  his  signature  to  the 
note. 

ffeU^  that  the  all^^ons  as  to  said  indebtedness  of  the  maker  to  the  surety,  and 
the  agreement  between  them  as  to  the  lien  and  the  execution  of  a  mortgage, 
did  not  add  anything  to  the  legal  effect  of  the  other  matters  stated,  and  there 
was  therefore  no  error  in  refusing  to  admit  under  this  answer  evidence  in 
relation  to  the  agreement  to  execute  the  mortgage. 

Held,  also,  that  evidence  as  to  the  insolvency  of  the  maker,  at  the  time  of  the 
interview  between  the  payee  and  the  surety  and  the  execution  of  the  note,  was 
not  admissn>le  under  this  answer. 

Held^  also,  that  the  facts  set  forth  by  the  answer  were  sufficient  to  release  the 
surety. 

Held,  also,  that  if  at  the  time  the  surety  signed  the  note  he  was  told  by  the  maker 
that  it  was  to  be  used  in  payment  of  a  prior  debt  of  the  maker  to  the  payee, 
and  if  it  was  so  used,  then  the  surety  would  be  liable,  notwithstanding  the 
payee  had  represented  to  the  surety  that  it  was  to  be  used  in  payment  for 
goods,  as  sdleged  in  said  answer. 

APPEAL  from  the  Wayne  Common  Pleas. 

WoRDEN,  J. — Suit  on  the  following  note: 
*'^4i8,  Louisville,  Ky.,  June  12th,  1867. 

"Sixty  days  after  date,  we  promise  to  pay  to  the  order  of 
Greve,  Buhrlage  &  Co.  four  hundred  and  eighteen  dollars, 
without  defalcation,  value  received;  negotiable  and  payable 
at  the  office  of  the  Western  Insurance  Company  in  Louis- 
ville, Ky.  James  G.  McNett, 

Jason  Ham,  security." 

The  defendant  Ham  pleaded:  First.  Payment.  Second. 
Want  of  consideration.  Third.  That  his  signature  to  the 
note  was  obtained  by  the  fraud  of  the  plaintiffs,  without  show- 
ing the  circumstances.  Fourth,  That  prior  to  the  execution 
of  the  note  McNett  was  the  proprietor  of  a  retail  furniture 
store  in  Louisville,  Ky.,  which,  including  the  stock,  had  been 
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sold  to  him  by  said  Ham,  for  which  McNett  owed  him  the 
sum  of  twenty-five  hundred  dollars;  and  that  it  had  been 
agreed  between  said  McNett  and  Ham  that  the  latter  should 
hold  a  lien  on  said  stock  and  all  additions  thereto  to  secure 
said  indebtedness,  and  that  McNett  was  to  execute  a  mort- 
gage on-  the  same  for  that  purpose ;  that  the  plaintiffs,  who 
were  wholesale  furniture  dealers  in  the  same  place,  knew  of 
the  indebtedness  of  McNett  to  the  defendant,  and,  intending 
to.  deceive  the  defendant  and  induce  him  to  sign  the  note  as 
security,  represented  to  him  that  McNett  was  doing  a  good 
business  and  was  getting  along  well,  but  that  he  needed  more 
stock,  and  that  the  plaintiffs  would  furnish  him  some  more 
goods  if  the  defendant  would  become  security  on  his  note  for 
the  same ;  that  the  defendant,  relying  upon  said  statements,  and 
in  consideration  of  the  fact  that  the  goods  so  to  be  furnished 
were  to  be  added  to  the  stock,  thus  augmenting  his  security, 
agreed  that  he  would  become  surety  on  such  note,  and 
therefore  he  placed  his  name  upon  said  note  as  such  surety, 
believing  at  the  time  that  the  note  was  given  for  the  price  of 
goods  furnished  by  the  plaintiffs  to  McNett  as  aforesaid; 
whereas  the  plaintiffs  did  not'  furnish  to  McNett  any  goods, 
but  the  whole  consideration  of  the  note  on  the  part  of  Mc- 
Nett was  a  prior  indebtedness  of  McNett  to  the  plaintiff  on 
a  note  which  had  been  protested  for  non-payment,  of  which 
fact  the  defendant  was  at  the  time  ignorant;  and  McNett  was 
at  the  time  insolvent,  and  was  not  prospering  in  his  business, 
as  the  plauntifB  then  well  knew.  Said  McNett  has  never  paid 
his  indebtedness  to  the  defendant^  and  defendant  never 
received  any  consideration  for  his  signature  to  the  note. 

Fifth.  That  he  signed  the  note  merely  as  surety  to  said 
McNett,  who  was  the  principal  therein,  and  at  the  time  of 
the  execution  of  said  note  the  said  McNett  was  wholly  insol- 
vent, which  fact  was  well  known  to  the  plaintifTs,  but  was 
not  known  to  the  defendant ;  and  the  said  plaintiffs  tlien  and 
there  fraudulently  concealed  the  fact  of  said  insolvency  from 
the  defendant,  and  induced  him  to  sign  the  said  note,  and  he 
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has  never  received  any  consideration  whatever  for  such  sig- 
nature. 

A  demurrer  was  sustained  to  the  third  and  fifth  paragraphs 
of  the  answer,  and  exceptions  were  taken.  Reply  in  denial 
of  the  first,  second,  and  fourth  paragraphs;  also  a  reply  deny- 
ing all  fiaud  charged  in  the  fourth. 

Trial  of  the  issues  by  a  jury;  verdict  and  judgment  for  the 
plaintiffs,  a  new  trial  being  asked  for  and  denied. 

Error  is  assigned  upon  the  ruling  on  the  demurrers.  The 
ruling  on  the  demurrer  to  the  third  paragraph  of  the  answer 
was  very  clearly  right.  That  paragraph  set  up  fraud  in  obtain- 
ing the  defendant's  signature  to  the  note,  without  stating  in 
any  manner  in  what  the  fraud  consisted.  That  such  pleading  is 
bad,  has  been  decided  so  often  by  this  court,  that  to  cite  the 
cases  would  extend  this  opinion  into  needless  prolixity. 

The  fifth  paragraph  raises  a  more  debatable  question,  but 
we  are  of  opinion  that  that  also  was  bad,  and  the  demurrer 
to  it  correctly  sustained.  The  substance  of  that  paragraph 
is,  that  at  the  time  the  note  was  given,  McNett  was  insol- 
vent, which  fact  was  unknown  to  the  defendant,  but  was 
known  by  the  plaintiffs,  and  by  them  concealed  from  the 
defendant  The  pleading  says  it  was  fraudulently  concealed, 
but  it  states  no  fact  of  which  fraud  is  predicable.  It  does 
not  appear  that  the  plaintiffs  knew  that  the  defendant  was 
ignorant  of  McNett's  insolvency ;  and  unless  the  simple  fact 
that  the  plaintiffs  knew  he  was  insolvent  made-  it  their  duty 
to  communicate  that  fact  to  the  defendant,  they  had  the  right 
to  remain  silent ;  and  the  charge  of  fraudulent  conqealment, 
without  any  statement  of  circumstances  that  made  it  their 
duty  to  disclose  the  fact  to  the  defendant,  does  not  add  any- 
thing to  the  statement. 

We  think  the  real  question  presented  by  this  paragraph 
may  be  stated  thus :  Is  it  the  duty  of  a  person  about  to 
take  a  note,  with  surety,  from  one  whom  he  knows  to  be 
insolvent,  to  disclose  the  fact  of  such  insolvency  to  the  pro- 
posed surety  ?  and  in  default  of  such  disclosure,  will  the  con- 
ttactof  the  surety  be  void?    We  are  of  opinion  that  this 
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question  must  be  answered  in  the  negative.  The  creditor  in 
such  case  may  suppose  that  the  proposed  surety  is  as  well 
advised  of  the  pecuniary  condition  of  the  principal  as  he  is 
himself^  and  knowing  his  condition^  is  willing  to  help  him  by 
becoming  his  surety.  Undoubtedly,  if  the  proposed  surety 
should  apply  to  the  creditor  for  information  as  to  the  respon- 
sibility or  solvency  of  the  principal^  it  would  be  the  duty  of 
the  creditor  to  give  him  all  the  information  he  possessed  on 
that  subject,  and  if  he  should  withhold  any  fact  within  his 
knowledge,  material  to  the  risk  to  be  assumed  by  the  surety, 
the  latter  would  not  be  bound.  But  the  creditor  is  not  bound 
in  such  case  to  volunteer  his  information  unsolicited  and 
uncalled  for.  It  is  said,  that  '^any  concealment  of  material 
facts,  or  any  express  or  implied  misrepresentation  of  such 
facts,  or  any  undue  advantage  taken  of  the  surety  by  the 
creditor,  either  by  surprise  or  by  withholding  proper  infor- 
mation, will  undoubtedly  furnish  a  sufficient  ground  to  invali- 
date the  contract"  i  Story  Eq.  §  324.  The  fact  of  the 
insolvency  of  the  principal  cannot  be  said  to  be  concealed  by 
the  creditor,  unless  he  is  called  upon  by  the  surety,  or  by  the 
circumstances  of  the  transaction,  to  make  the  disclosure,  and 
he  fails  to  do  so«  His  silence  is  no  fraud  unless  the  proposed 
surety  or  the  nature  of  the  transaction  calls  upon  him  to 
speak.  The  author  just  quoted,  in  §  325  a,  says,  "  It  is  now 
regarded  as  settled  that  there  must  be  something  which 
amounts  to  fraud,  to  enable  the  surety  to  say  that  he  is 
released  from  his  contract  on  account  of  misrepresentation 
or  concealment" 

Circumstances  might  exist  that  would  make  it  the  duty  of 
the  creditor  to  disclose  his  knowledge  of  the  principal's 
pecuniary  condition,  though  not  called  upon  to  do  so  by  the 
surety;  but  no  such  circumstances  are  alleged  in  the  para- 
graph in  question. 

We  pass  to  other  questions  arising  in  the  record. 

On  the  trial  of  the  cause,  while  the  defendant  Ham  was 
on  the  stand  as  a  witness  in  his  own  behalf)  his  counsel  offered 
to  prove  by  him,  "  that  prior  to  the  execution  of  the  note  in 
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suit,  and  prior  to  the  interview  between  him  and  the  plaintiff 
Greve,  as  related  by  him,  the  defendant  McNett  was  indebted 
to  him  in  the  sum  of  twenty-five  hundred  dollars,  and  had 
agreed,  after  the  creation  of  said  debt,  to  execute  to  him  as 
security  therefor,  a  mortgage  of  all  his  stock  of  furniture 
then  on  hands,  and  of  such  additions  thereto  as  should  from 
time  to  time  be  made ;  which  agreement  was  in  force,  and 
said  indebtedness  unpaid,  at  the  time  of  said  interview  and  at 
the  time  of  the  signing  of  said  note ,"  but  the  court,  on  objec- 
tion being  made,  excluded  the  evidence  as  to  the  agreement 
to  execute  a  mortgage,  and  admitted  it  as  to  the  indebted- 
ness. 

On  the  further  trial  of  the  cause,  the  defendant  Ham  pro- 
pounded' to  McNett,  who  was  on  the  stand  testifying  as  a 
witness,  the  following  question:  "At  the  time  of  the  inter- 
view between  Ham  and  Greve,  and  at  the  time  of  the  execu- 
tion of  this  note,  what  was  your  condition  as  to  solvency  or 
insolvency  ?"  But  the  court  sustained  an  objection  to  the 
question.  The  defendant  further  offered  to  prove  by  McNett, 
that  at  the  time  of  the  execution  of  the  note,  he  was  insol- 
vent, and  that  his  whole  stock  in  trade  was  taken,  within  six 
weeks  thereafter,  on  attachment,  for  debts  created  before 
the  execution  of  the  note,  to  more  than  the  value  of  the 
whole  stock ;  but  objection  being  made  to  the  evidence,  it  was 
excluded 

The  court  gave  to  the  jury  the  following  charges,  to  which 
the  defendant  excepted 

"  I.  This  suit  is  brought  on  a  note  signed  by  Jason  Ham 
as  security  for  James  G.  McNett  Ham  is  liable  on  the  note, 
and  a  verdict  should  be  returned  against  him,  unless  he  shows, 
by  a  fair  preponderance  of  evidence,  that  he  was  induced  to 
sign  the  same  by  the  false  and  fraudulent  representations  of 
the  pl^ntifis." 

"  2.  If  the  jury  believe  from  the  evidence  that  the  plain- 
tiUs,  in  a  conversation  with  Ham,  prior  to  the  execution  of 
the  note  sued  on,  said  to  Ham  that  McNett  was  doing  a  good 
business  and  was   getting  along  well,  but  that  he  needed 
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some  more  stock,  and  that  they  would  furnish  him  some 
more  goods  if  the  defendant  would  become  security  on 
McNett's  note  for  the  same;  and  if  the  jury  believe  that  said 
Ham,  relying  on  said  representations,  afterwards  signed  the 
note  sued  on;  and  if  the  jury  further  believe  from  the  evi- 
dence that  the  plaintiffs  afterwards  refused  to  let  McNett 
have  furniture  on  said  note,  but  kept  the  note  and  applied  it 
in  payment  of  a  pre-existent  debt  due  from  McNett  to  the 
plaintiffs,  then  the  jury  should  return  a  verdict  in  favor  of 
the  defendant." 

"  3.  If  the  jury  believe,  from  the  evidence,  that  McNett 
told  Ham  at  the  time  he  signed  the  note  sued  on,  that  the 
same  was  to  be  used  in  payment  of  a  debt  that  McNett  then 
owed  the  plaintiffs,  then  Ham  is  liable,  though  the  jury 
believe,  from  the  evidence,  that  the  plaintiffs  made  the  repre- 
sentations alleged,  if  they  also  believe  from  the  evidence  that 
said  note  was  received  by  the  plaintiffs  in  satis&ction  of  a 
pre-existing  debt  of  McNett" 

The  defendant  asked,  but  the  court  refused,  the  following 
instructions : 

"I.  If  the  plaintiffs  or  either  of  them,  before  the  execu- 
tion of  the  note,  were  notified  that  McNett  was  indebted  to 
Ham,  and  that  they  or  either  of  them,  with  intent  to  induce 
Ham  to  sign  this  note  from  McNett  to  them,  represented  to 
Ham  that  McNett  was  doing  well  in  business,  but  that  he 
needed  more  stock  to  enable  him  to  carry  on  business  suc- 
cessfully, and  that  they  would  furnish  more  stock  if  Ham 
would  go  on  his  paper  as  security,*  and  if  Ham  then  agreed 
to  sign  a  note  as  security  for  the  stock  so  to  be  furnished,  and 
if  Ham  did  shortly  afterwards,  relying  upon  said  representa- 
tions, sign  the  note  sued  on  as  security  for  McNett;  and  if 
the  jury  believe  from  the  evidence  that  Ham  was  justified 
from  said  representations  in  believing  that  he  was  signing 
said  note  as  security  for  goods  furnished  to  McNett,  and  if  he 
had  no  knowledge  that  said  note  was  given  for  a  pre-existing 
debt  of  McNett,  and  if,  in  fact,  no  goods  were  so  furnished  to 
McNett  by  plaintiffs,  but  that  the  only  consideration  of  said 
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note  was  a  pre-existing  debt  of  McNett,  then  and  in  that 
case,  the  plaintiffs  cannot  recover  against  Ham  on  said  note." 

"  2.  If  before  the  signing  of  the  note  by  Ham,  the  plain* 
tifi^,  with  intent  to  induce  him  to  sign  it,  represented  to  him 
that  McNett  was  solvent,  and  was  doing  well  in  business,  and 
if  Ham  was  ignorant  of  the  fact,  and  relied  upon  such  repre- 
sentations, and  signed  the  note,  and  if,  in  fact,  McNett  was  at 
the  time  insolvent  and  in  failing  circumstances,  and  was 
known  to  be  so  by  the  plaintifis,  then  the  plaintiffs  could  not 
recover,  as  against  Ham,  on  said  note." 

Whether  or  not  error  was  committed  in  the  exclusion  of 
the  evidence  offered,  or  in  giving  or  refusing  the  charges 
given  and  refused,  must  depend  upon  the  legal  effect  of  the 
fourth  paragraph  of  the  answer.  That  paragraph  states,  as 
we  think,  two  grounds,  and  only  two,  which,  if  established, 
entitle  the  defendant  to  be  discharged.  First  It  is  alleged 
that  the  plaintiffs, ''  intending  to  deceive  the  defendant,  and 
induce  him  to  sign  the  note  as  surety,  represented  to  him 
that  McNett  was  daiHg  a  good  business^  and  getting  along 
wellf*  &c. ;  whereas  he  was  at  the  time  not  prospering  in  Ms 
business^  as  the  plaintifis  well  knew.  Second.  That  the 
defendant  signed  the  note  upon  the  understanding  that  it  was 
for  goods  to  be  furnished  by  the  plaintifTs  to  McNett,  but 
that  it  was  applied  to  the  payment  of  a  prior  debt  which 
McNett  owed  the  plaintiffs.  These  are  the  substantial  alle- 
gations of  the  pleading,  and  the  residue  might  have  been 
stricken  out  as  surplusage. 

The  statements  of  the  indebtedness  of  McNett  to  the 
defendant  Ham,  and  the  agreement  between  them  as  to  the 
lien  and  the  execution  of  a  mortgage  to  secure  the  indebted- 
ness, do  not  add  anything  to  the  legal  eflect  of  the  other 
matters  stated.  They  may  be  good  reasons  why  Ham  should 
feel  justified  in  claiming  the  right  of  being  discharged  on  the 
ground  of  the  alleged  misapplication  of  the  note ;  but  that 
right  he  would  have  without  any  such  indebtedness  or  agree- 
ment "  If,  in  the  contract  between  the  principal  debtor  and 
the  creditor,  there  is  a  departure  from  that  which  the  surety 
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stipulated  for  when  he  entered  into  the  obligation,  the  surety 
will  be  released."  White  &  T.  Lead.  Cas.  533  (3d  Am.  ed.), 
and  authorities  there  cited.  Where  a  person  g^ve  a  promis- 
sory note  as  a  surety,  upon  an  agreement  that  the  amount 
should  be  advanced  to  the  principal  debtor  by  draft  at  thret 
months  date^  and  the  creditor,  without  the  concurrence  of  the 
surety,  paid  the  amount  at  once,  instead  of  giving  the  draft,  it 
was  held  that  the  agreement  had  been  varied,  and  that  the 
surety  was  discharged.  Id.  534.  So  in  the  case  of  Stone 
v.  Compton,  5  Bing.  n.  c.  142,  the  recital  in  the  mortgage 
led  the  surety  to  suppose  that  the  whole  sum  secured  was 
advanced  to  the  principal,  and  he  was  not  informed  to  the 
contrary,  and  a  part  only  was  thus  advanced,  and  the  residue 
applied  to  a  pre-existing  debt;  it  was  held  that  the  surety 
was  discharged.  There  can  be  no  doubt  that  the  alleged 
misapplication  of  the  note,  if  established,  would  discharge 
Ham,  without  any  reference  to  the  indebtedness  of  McNett 
to  him,  or  any  agreement  between  them  as  to  security  there- 
for; and  such  seems  to  have  been  the  view  of  counsel  below, 
inasmuch  as  a  special  replication  was  filed  to  the  fourth  par- 
agraph of  the  answer,  denying  simply  the  fraud  charged 
therein,  which  was  unchallenged  by  demurrer  or  otherwise. 

If  we  are  right  in  these  views,  it  follows  that  the  court 
committed  no  error  in  excluding  the  testimony  as  to  the 
agreement  to  execute  the  mortgage,  because  it  was  a  matter 
not  material  to  the  issues,  and  not  necessary  to  be  proved  in 
order  to  make  out  the  defense.  Where  immaterial  matter  is 
alleged  in  a  pleading,  with  that  which  is  material,  it  does  not 
follow  that,  because  it  is  alleged,  it  must,  or  can,  be  proved. 

We  are  of  opinion,  also,  that  no  error  was  committed  by 
the  court  in  excluding  the  evidence  of  the  insolvency  of  Mc- 
Nett at  the  time  of  the  execution  of  the  note,  &c.,  as  offered. 
This  was  rightly  excluded,  because  the  allegations  of  the 
answer  are  not  broad  enough  to  admit  it  His  solvency  or 
insolvency  had  nothing  to  do  with  the  case,  unless  the  plain- 
tiffs made  some  representations  to  Ham  on  that  subject 

It  is  alleged  on  this  subject,  in  the  answer,  that  the  plain- 
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tiffs  represented  to  Ham  that  "  McNett  was  doing  a  good 
business  and  getting  along  well."  This  is  not  equivalent  to 
a  representation  that  he  was  solvent.  We  conceive  it  to  be 
quite  possible,  and  indeed  quite  common,  for  men  who  are 
utterly  insolvent,  and  unable  to  pay  a  tithe  of  their  debts,  to 
be  doing  a  good  business,  and  to  be  getting  along  well.  By 
doing  a  good  business  and  getting  along  well,  insolvent  men 
are  sometimes  enabled  to  make  themselves  solvent,  and  to 
pay  all  their  debts.  The  representation  had  reference  to  the 
business  of  McNett  and  his  success  at  the  time,  and  nothing 
more.  The  answer  negatives  this  representation  by  saying 
that  McNett  was  not  prospering  in  his  business ;  it  alleges 
also  that  he  was  insolvent,  but  in  the  absence  of  any  repre- 
sentation on  that  subject,  the  allegation  is  totally  immaterial, 
and  the  proof  offered  to  sustain  it  was  correctly  rejected. 

We  come  to  the  instructions.  Objection  is  made  to  the 
first  given  by  the  court,  because  it  is  too  narrow  and  does  not 
embrace  the  whole  subject  in  issue.  Standing  alone,  it  might 
be  objectionable,  but  in  connection  with  the  second,  the  ob- 
jection loses  its  force.  The  two  together  embrace  the  sub- 
stance of  the  whole  case,  and  put  it  fully  and  fairly  before 
the  jury.  The  case,  moreover,  went  to  the  jury  on  the  theory 
that  proof  of  the  facts  sought  to  be  established  by  the  rejected 
evidence  was  not  necessary  to  the  defense. 

The  third  charge  given  we  think  was  right.  If  Ham  was 
told  by  McNett  at  the  time  of  the  execution  of  the  note  that 
it  was  to  be  used  in  payment  of  a  pre-existing  debt  of  Mc- 
Nett to  the  plaintiffs,  he  had  no  right  to  suppose  that  it  was 
executed  for  the  purpose  of  securing  the  plaintiffs  for  goods 
to  be  by  them,  in  the  future,  furnished  to  McNett  Upon 
being  thus  told  the  object  and  purpose  of  the  note  by  him 
whose  surety  Ham  was  about  to  become,  he  might  well  sup- 
pose that  any  previous  arrangement  for  furnishing  goods  and 
securing  the  pay  therefor  had  been  abandoned,  or  if  not 
abandoned,  that  the  note  in  question  was  not  executed  in 
pursuance  thereof. 
As  to  the  charges  asked  by  the  defendant  and  refused,  we 
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may  observe  that  the  first  was  in  substance  embraced  in  the 
second  charge  given,  and  therefore  no  error  was  committed 
in  refusing  it. 

The  second  change  asked  and  refused  was  correctly  re- 
fused, for  the  same  reason  that  evidence  of  the  insolvency 
of  McNett  was  properly  rejected. 

By  the  charge  asked,  the  defendant  sought  to  avail  him- 
self of  a  supposed  representation  by  the  plaintiffs  of  the  sol- 
vency of  McNett,  no  such  representations  being  alleged,  as 
we  have  seen,  in  the  pleading. 

What  we  have  said  disposes  of  all  the  questions  raised  in 
the  cause.    We  find  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

C.  H.  Burchenal^  for  appellant 

y.  B.  &  y.F.  yulian,  for  appellees. 
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14^   ]^        Practice. — Demurrer, — A  demurrer  to  an  entire  pleading  should  be  overruled 
-r- — ^  if  such  pleadixig  contain  any  good  paragraph. 

148   116        Parties. — Trustee  of  Express  Trust. — Suit  by  A.  on  a  promissory  note  made 
payable  to  A.  (for  B.)  or  order. 
Held,  that  A.  was  the  trustee  of  an  express  trust  within  the  statutory  definition, 

and  the  action  was  properly  brought  in  his  name. 
Supreme  Court. — Rehearing, — It  is  the  settled  practice  of  the  Supreme  Court  not 
to  consider  on  a  petition  for  a  rehearing  a  question  not  presented  and  consid- 
ered on  the  original  hearing  of  the  cause. 
Demurrer. — Coftiract  Made  on  Sunday, — In  a  suit  on  a  promissory  note  which 
appears  on  its  face  to  have,  been  executed  on  Sunday,  no  question  as  to  its  in- 
validity by  reason  of  its  execution  on  that  day  can  be  raised  by  demurrer  to 
the  complaint. 

APPEAL  from  the  Hendricks  Circuit  Court 

BusKiRK,  J. — ^This  was  a  suit  by  the  appellee  against  the 

appellant  upon  a  note  in  these  words : 

"^220.oo.  Stilesville,  Sept  ist,  1867. 

"Six  months  after  date,  I  promise  to  pay  A.  Mondy  (for 
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Wm.  Mondy)  or  order,  two  hundred  and  twenty  dollars,  with 
interest  at  ten  per  centum  per  annum.  Value  received,  with- 
out any  relief  whatever  from  valuation  or  appraisement  laws. 

A.  Heavenridge." 

The  complaint  contained  two  paragraphs.  The  first  was  in 
the  ordinary  form  upon  the  above  note.  The  second  alleged 
that  on  the  ist  day  of  Sept.,  1867,  one  William  Mondy  being 
then  and  there  indebted  to  the  plaintiff  in  the  sum  of  two 
hundred  and  twenty  dollars,  the  said  defendant,  Allen 
Heavenridge,  having  then  and  there  large  business  transac- 
tions with  the  said  William  Mondy,  did,  at  the  date  last  afore- 
said, by  agreement  of  said  plaintiff,  said  defendant,  and  said 
William  Mondy,  undertake  and  agree  to  and  with  the  said 
plaintiff  to  pay  him,  said  plaintiff,  the  said  sum  of  two  hun- 
dred and  twenty  dollars,  the  debt  so  owing  as  aforesaid  by 
the  said  William  Mondy  to  the  said  plaintiff;  whereupon 
said  contract  and  promise  were  reduced  to  writing;  and  the 
note  above  described  is  then  set  out;  that  the  note  with  the 
interest  remain  due  and  wholly  unpaid;  and  that  upon  the 
execution  of  the  said  note,  the  plaintiff  released  the  debt 
owing  to  him  by  the  said  William  Mondy. 

The  appellant  demurred  to  the  complaint,  and  assigned  for 
causes,  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  there  was  a  defect  of  par- 
ties plaintiffs,  in  this,  that  the  note  and  facts  stated  showed 
that  William  Mondy  was  the  real  party  in  interest,  and  that 
the  action  should  have  been  prosecuted  in  his  name,  and  not 
in  the  name  of  Alfred  Mondy,  the  plaintiff. 

The  court  sustained  the  demurrer  to  the  first,  and  over- 
ruled it  to  the  second  paragraph  of  the  complaint,  and  proper 
exceptions  were  taken. 

The  first  error  assigned  consists  in  overruling  the  demur- 
rer to  the  second  paragraph  of  the  complaint.  The  com- 
plaint was  in  two  paragraphs.  The  demurrer  was  to  the  com- 
plaint generally,  and  not  separately  to  each  paragraph.  The 
rule  is  well  settled,  that  where  the  pleading  is  in  several  par- 
agraphs, and  the  demurrer  is  to  the  pleading  generally,  the 
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demurrer  should  be  overruled  if  there  is  one  good  para- 
graph. If  either  of  the  paragraphs  of  the  complaint  con- 
tained a  good  cause  of  action,  the  demurrer  was  properly- 
overruled.  The  ruling  of  the  court  upon  the  demurrer  pre- 
sents for  our  consideration  and  decision  the  question  of 
whether  the  action  was  properly  brought  in  the  name  of  Al- 
fred Mondy,  to  whom  the  note  was  payable.  It  is  earnestly 
maintained  in  the  brief  of  the  appellant  that^  as  the  note  upon 
its  face  declares  that  it  was  payable  to  Alfred  Mondy  (for 
Wm.  Mondy),  William  Mondy  was  the  real  party  in  inter- 
est, and  that  under  our  code  of  practice  the  action  should 
have  been  prosecuted  in  the  name  of  William  Mondy.  The 
third  and  fourth  sections  of  article  two  of  our  code  read  as 
follows : 

"  Sec*  3.  Every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as  otherwise  provided  in  the 
next  section ;  but  this  section  shall  not  be  deemed  to  author- 
ize the  assignment  of  a  thing  in  action  not  arising  out  of 
contract." 

"  Sec.  4.  An  executor,  administrator,  a  trustee  of  an  ex- 
press trust,  or  a  person  expressly  authorized  by  statute,  may 
sue,  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted.  A  trustee  of  an  express  trusty  witk-^ 
in  the  meaning  of  this  section,  shall  be  construed  to  include  a 
person  with  whom,  or  in  whose  name,  a  contract  is  made  for  the 
benefit  of  another.  It  shall  not  be  necessary  to  make  an  idiot 
or  lunatic  a  joint  party  with  his  guardian  or  committee,  ex- 
cept as  may  be  required  by  statute."  2  G.  &  H.  34,  35,  36, 
and  37. 

The  above  sections  of  our  code  were  copied  from  the  New 
York  code,  except  the  definition  of  "a  trustee  of  an  express 
trust."  This  was  left  to  construction.  In  the  case  of  Grinncll 
V.  Schmidt,  2  Sandf.  706,  Mason,  J.,  after  quoting  the  above 
sections  down  to  the  definition  of  "  a  trustee  of  an  express 
trust,"  says :  "  It  has  been  generally  supposed  that  the  words 
*  express  trust,'  in  this  section,  refer  to  trusts  of  land  author- 
ized by  the  revised  statutes,  and  which  are  in  the  statutes 
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themselves  termed  '  express  trusts/  and  to  them  alone.  It 
is  not  necessary,  however,  to  give  to  the  words  this  restricted 
meaning.  They  are  capable  of  a  more  extensive  significa- 
tion, so  as  to  include  all  contracts  in  which  one  person  acts 
in  trust  for  or  in  behalf  of  another." 

The  meaning  of  the  words  "a  trustee  of  an  express  trust," 
as  used  in  section  four  above  quoted,  was  not  left  to  the 
interpretation  and  construction  of  the  courts,  but  their  sig- 
nification and  construction  were  so  plainly  and  clearly  de- 
fined by  the  legislature  as  to  leave  no  room  for  doubt  or 
construction.     Any  person  is  "a  trustee  of  an  express  trust" 
with  whom,  or  in  whose  name,  a  contract  is  made  for  the 
benefit  of  another.    The  word  "  contract "  is  not  used  in  a 
limited  or  restricted  sense,  but  it  is  used  and  intended  to 
be  applied  to  all  and  any  kind  of  contracts.    As  the  note 
sited  upon  was  made  for  the  use  of  William  Mondy,  this  ac- 
tion might  have  been  prosecuted  in  his  name  under  the  third 
section  of  article  two  of  our  code ;  but  as  it  is  payable  to 
Alfred  Mondy,  for  the  use  and  benefit  of  William  Mondy,  it 
thereby  makes  Alfred  Mondy  the  "trustee  of  an  express 
trust,"  and  the  suit  is  properly  prosecuted  in  his  name  under 
the  fourth  section  above  quoted.    The  attorney  for  the  ap- 
pellant has  filed  two  briefs,  in  which  he  has  displayed  great 
research,  ingenuity,  and  ability  in  the  discussion  of  this  and 
other  questions  in  the  cause.     It  is  claimed  by  the  appellant 
that  this  court,  in  the  case  of  Swift  v.  Ellsworth^  lo  Ind.  205, 
has  given  such  a  definition  of  the  words,  "a  trustee  of  an 
express  trust,"  as  to  demonstrate  that  Alfred  Mondy  is  not 
and  cannot  be  "a  trustee  of  an  express  trust"  under  and  by 
virtue  of  the  instrument  sued  on.  We  have  examined  that  case 
with  care.    It  was  an  action  brought  by  Ellsworth  on  a  prom- 
issory note,  which  had  been  assigned  to  him.    The  defend- 
ant, Swift,  among  other  things,  pleaded  that  Ellsworth  was 
not  the  real  owner  of  the  note,  and  consequently  was  not  the 
real  party  in  interest,  and  had  no  right  to  prosecute  the  ac- 
tion in  his  own  name.     The  facts  were  fully  set  out  in  this 
paragraph  of  the  answer.     Ellsworth  demurred  to  this  para- 
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graph  of  the  answer,  and  the  demurrer  was  sustained.  Ells- 
worth maintained,  in  this  court,  that  the  assignee  of  a  prom- 
issory note,  who  might  hold  it  as  such,  without  any  real  in- 
terest in  it,  was  one  of  that  class  of  persons  referred  to  in 
the  fourth  section  above  quoted,  as  being  "  expressly  author- 
ized by  statute  to  sue."  This  court,  in  deciding  that  point,  say : 
"  We  are  of  opinion  that  the  clause  of  this  section  above 
quoted  does  not  have  reference  to  the  rights  of  the  assignee 
of  a  promissory  note,  but  to  such  persons  as  may  be  author- 
ized to  sue  in  their  own  names,  because  of  holding  some  of- 
ficial place,  as  the  president  of  a  bank  under  the  general  law, 
or  as  the  trustee  of  a  civil  township."  The  fourth  section 
above  quoted  embraces  four  classes  ,of  persons:  first,  an 
executor;  second,  an  administrator;  third,  a  trustee  of  an  ex- 
press trust;  fourth,  a  person  expressly  authorized  by  statute. 
In  the  case  referred  to,  the  construction  was  placed  on  the 
fourth  clause  of  said  section  and  not  on  the  third.  This  case 
does  not  conflict  with  the  construction  that  we  have  placed 
upon  the  third  clause  of  the  section  under  consideration. 

We  have  also  been  referred  to  the  case  oi  Rowlings  v.  Ful-- 
lery  31  Ind.  255.  This  was  an  action  brought  by  Fuller 
against  Rawlings.  The  complaint  was  in  two  paragraphs. 
The  first  was  for  the  recovery  of  the  possession  of  real  estate 
and  damages  for  the  use  and  profits  thereof.  The  second 
was  for  the  rent  of  the  said  real  estate.  The  right  of  the 
plaintiff  to  prosecute  the  action  in  his  own  name  was  raised 
by  demurrer  and  answer.  The  contract  referred  to  and  made 
a  part  of  the  complaint  showed  that  it  was  made  with  Fuller 
as  the  agent  of  the  heirs  of  Sarah  Floyd,  who  were  the 
owners  of  the  real  estate.  There  was  no  promise  to  pay  the 
rents  to  Fuller.  He  had  no  interest  in  the  real  estate  or  in 
the  rents.  He  was  not  the  trustee  of  the  owners,  but  was 
simply  the  agent  of  such  owners,  having  no  beneficial  inter- 
est in  the  action.    This  court  say : 

"  We  do  not  think  the  facts  stated  constitute  Fuller  the 
trustee  of  an  express  trust,  within  the  meaning  of  the  fourth 
section  of  the  code ;  they  only  show,  at  most,  that  he  was 
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the  agent  of  the  owners,  with  authority  to  rent  the  property 
for  thenu  They  are  the  only  parties  in  interest,  and  the  ac- 
tion should  have  been  prosecuted  in  their  names.  It  does  not 
appear,  either  by  the  agreement  or  the  complaint,  that  Fuller 
had  any  personal  interest  whatever  in  the  contract.  One 
who  contracts  merely  as  the  agent  of  another,  and  has  no 
personal  interest  in  the  contract,  is  not  the  trustee  of  an  ex- 
press trust  within  the  meaning  of  the  statute,  and  canno^, 
under  the  code,  sue  on  such  contract  in  his  own  name.'' 

This  case  sustains  the  view  we  have  taken,  and  it  is  strong- 
ly supported  by  the  case  of  Mintum  v.  Main,  3  SelA  220. 

We  have  also  been  referred  to  the  case  oiMcBroom  v.  736^ 
Corporation  of  Lebanon,  31  Ind.  265.    That  case  is  not  ia 
point    The  only  point  decided  in  that  case  was  this :    Mc* 
Broom  had  contracted  with  "  the  corporation  of  Lebanon,'' 
and  when  he  was  sued  he  insisted  that  the  plaintiff  was  not  the 
real  party  in  interest   This  court  held,  that  having  contracted 
with  "  the  corporation  of  Lebanon,"  he  was  estopped  from 
denying  the  existence  of  such  corporation  at  the  time  the 
contract  was  made  and  its  right  to  prosecute  the  action.   The 
case  of  Mintum  v.  Main,  supra,  strongly  tends  to  show  that 
the  appellant  in  this  case  is  estopped  from  denying  the  right 
of  the  appellee  to  prosecute  this  action,  but  it  is  not  neces- 
sary for  us  to  decide  this  point    We  are  of  the  opinion^  that 
the  instrument  sued  on  constituted  the  appellee  **  a  trustee 
of  an  express  trust,"  and  that  the  action  was  properly  pi^s- 
ecuted  in  his  name.    The  court  below  should  have  overruled 
the  demurrer  to  both  paragraphs  of  the  complaint    The 
matters  set  up  in  the  second  paragraph  of  the  complaint,  at- 
tempting to  explain,  vary,  and  contradict  the  written  instru- 
ment, were  unnecessary  and  improper,  and  should  have  been 
stricken  out  by  the  court  of  its  own  motion.    Hays  v.  Hynds, 
28  Ind.  531.    They  may  be  regarded  as  mere  surplusage, 
and  as  there  were  facts  enough  stated  in.  the  second  para- 
graph, aside  from  these  matters,  the  court  committed  no  error 
in  overruling  the  demurrer. 
Vol.  XXXIV.— 3 
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The  appellant  filed  an  answer  in  six  paragraphs.  The  first 
was,  that  the  note  was  executed  without  any  consideration 
whatever.  The  second  was,  that  the  execution  of  the  note 
had  been  obtained  by  fraud,  covin  and  misrepresentation. 
The  third  was,  that  the  plaintiff  was  not  the  real  party  in 
interest  The  fourth  was  a  set-off.  The  fiflh  was  a  failure 
of  consideration.  The  sixth  was  the  same  as  the  third,  except 
the  facts  were  more  fully  and  accurately  stated.  The  facts  to 
support  these  paragraphs  of  the  answer  were  properly  set 
out  The  appellee  replied  by  the  general  denial,  and  three 
afHrmative  paragraphs.  There  was  a  demurrer  filed  by  the 
.appellant  to  the  second,  third  and  fourth  paragraphs  of  the 
ireply.  The  demurrer  was  sustained  as  to  the  fourth,  and 
overruled  as  to  the  second  and  third,  and  proper  exceptions 
were  taken.'  But  no  question  is  made  in  this  court  upon  the 
ruling  of  the  court  on  the  demurrer  to  the  reply,  and  we  do 
not  deem  it  necessary  to  determine  whether  the  ruling  was  right 
or  wrong.  The  cause  was  tried  by  a  jury,  who  found  a  gene- 
ral verdict  in  favor  of  the  appellee  for  the  principal  and  inter- 
est of  the  note,  and  tinder  the  direction  of  the  court,  found 
the  &cts  specially,  in  answer  to  certain  interrogatories  submit- 
ted to  them  by  the  court  at  the  request  of  the  appellant 

The  appellant  moved  the  court  for  a  judgment  in  his  &vor 
on  the  special  findings,  notwithstanding  the  general  verdict, 
for  a  new  trial,  in  arrest  of  judgment,  and  for  a  venire  de  novo; 
all  of  which  motions  were  overruled,  and  exceptions  were 
taken.  The  evidence  is  not  in  the  record.  We  have  examined 
with  care  the  special  findings,  and  are  of  the  opinion  that, 
taken  altogether,  they  sustain  and  support  the  general  verdict 
The  motion  for  judgment  on  them  was  properly  overruled. 
The  evidence  not  being  in  the  record,  we  cannot  say  that  the 
court  erred  in  overruling  the  motion  for  a  new  trial.  The 
conclusion  to  which  we  have  arrived  as  to  the  right  of  the 
plaintiff  below  to  prosecute  this  action  in  his  own  name, 
necessarily  sustains  the  action  of  the  court  below  in  over* 
ruling  the  motions  in  arrest  and  for  a  venire  de  novo. 

The  judgment  is  afHmed,  wkh  costs. 
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ON   PBTITION   FOR  A  REHEARING. 

BusKiRK,  J. — ^The  appellant  has  filed  an  earnest  and  able 
petition  for  a  rehearing.  The  rehearing  is  asked  on  two 
grounds.  First,  that  the  court  erred  as  to  the  law  of  the  case 
as  expressed  in  the  opinion  heretofore  delivered.  Second,  that 
since  the  rendition  of  the  decision  in  this  case,  it  has  been 
ascertained  that  the  note  sued  on  was  executed  on  Sunday. 

We  h^Lve  had  no  difficulty  or  hesitation  in  overruling  the 
petition  on  the  first  ground.  We  are  entirely  satisfied  with 
the  opinion  heretofore  delivered.  We  have,  in  several  cases, 
since  the  rendition  of  said  judgment,  referred  to  and  approved 
the  principles  contained  in  the  original  opinion  in  this  case, 
and  entertain  no  doubt  that  the  law  is  correctly  stated. 

The  second  point  relied  upon  is  for  the  first  time  presented 
for  our  consideration.  It  has  been  the  long  and  well-settled 
practice  of  this  court,  not  to  consider  on  a  petition  for  re- 
hearing a  question  that  was  not  presented  and  considered  on 
the  original  hearing  of  the  case;  but,  aside  from  this  question 
of  practice,  a  majority  of  the  court  are  of  the  opinion  that 
the  question  bought  to  be  raised  does  not  arise  upon  the 
demurrer  to  the  complaint  The  point  insisted  upon  is,  that 
the  note  having  been  executed  on  the  first  day  of  the  week, 
commonly  called  Sunday,  it  is  absolutely  void.  By  the  com- 
mon law,  a  contract  made  on  Sunday  was  valid,  and  such  a 
contract  only  becomes  invalid  under  and  by  force  of  our  stat- 
ute, which  makes  it  unlawful  for  persons  to  perform  common 
labor,  or  pursue  their  usual  avocations,  on  Sunday.  But 
there  is  an  exception  in  this  statute  in  favor  of  ".such  as 
conscientiously  observe  the  seventh  day  of  the  week."  The 
exception  being  in  the  body  of  the  statute,  it  is  necessary 
that  it  should  be  shown  by  proper  averments  that  the  act 
complained  of  does  not  come  within  the  exception.  This 
cannot  be  done  by  demurrer,  but  must  be  done  by  answen 
Our  statute  only  affects  such  persons  as  do  not  conscien* 
tiously  observe  the  seventh  day  of  the  week,  and,  conse- 
quently, a  contract  made  on  the  first  day  of  the  week  by 
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persons  who  conscientiously  observe  the  seventh  day  of  the 
week  is  valid,  and  can  be  enforced  in  our  courts. 

But  there  is  another  reason  why  the  question  cannot  be 
properly  raised  by  demurrer.  Contracts  that  are  prohibited 
by  law  because  they  are,  in  their  nature,  contrary  to  public 
policy,  or  repugnant  to  the  good  of  society  or  public  morals, 
are  void,  and  in  their  very  nature  incapable  of  subsequent 
ratification.  But  contracts  void  only  because  mad^  on  Sun- 
day,  proper  and  lawful  m  all  other  respects,  stand  on  a  differ- 
ent, basis,  and  form  an  exception  to  the  general  rule,  that 
void  contracts  are  incapable  of  subsequent  ratification.  Love 
v»  Wells^  25  Ind.  503. 

The  contract  sued  upon,  although  void  under  our  statute, 
was  capable  of  subsequent  ratification.  The  question  should 
have  been  raised  by  answer,  so  as  to  have  given  to  the  plain- 
tiff the  opportunity  of  replying  a  subsequent  ratification. 
The  note  was  executed  on  the  first  day  of  September,  1867, 
which  was  on  the  first  day  of  the  week.  The  ground  of  de- 
murrer was,  that  the  complaint  did  not  contain  facts  suffi- 
cient to  constitute  a  cause  of  action.  A  ipajority  of  the 
court,,,  for  the  reasons  above  stated,  are  of  the  opinion  that 
the  petition  for  a  rehearing  should  be  overruled. 

Pettit,  C.  J.,  is  satisfied  with  the  correctness  of  the  original 
opinion,  but  is  of  the  opinion  that  the  question  as  to  the 
validity  of  the  contract  was  properly  raised  by  the  demurrer, 
and  is,  for  that  reason,  in  favor  of  granting  a  rehearing. 

W.  A.  McKenzie,  for  appellant. 

Z.  M.  Campbell^  for  appellee. 
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ander  a  contract  with  the  city,  and  makes  no  objection  while  the  woik  is  being 
done,  he  cannot,  after  the  work  is  completed  and  accepted  by  the  city  as  having 
been  done  according  to  the  contract,  enjoin  the  collection  of  the  entire  assess- 
ments made  for  such  improvement,  on  the  ground  that  the  materials  used  and 
the  work  done  were  not  strictly  in  accordance  with  the  contract;  in  such  case, 
a  complaint  for  an  injunction  must  show  a  tender,  by  the  property  owner  to  the 
contractor,  of  the  value  of  the  improvement. 

APPEAL  from  the  Vanderburgh  Circuit  Court 

Pettit,  C  J. — ^This  was  a  complaiiff  by  the  appellees 
against  the  appellants,  to  enjoin  the  sale  of  sundry  lots  in 
the  city  of  Evansville,  for  the  payment  of  assessments  made 
by  the  city  authorities  for  street  improvements. 

The  complaint  alleges,  that  appellant  Gavisk,  the  city  col- 
lector, is  about  to  sell  sundry  lots  mentioned  in  the  complaint, 
which  are  owned  by  the  plaintiffs,  severally  and  respectively, 
and  enumerates  the  several  lots  owned  by  each  of  the  plain- 
tiffs, and  shows  that  each  of  the  plaintiffs  is  the  owner  in 
severalty  of  one  or  more  lots  mentioned,  and  that  some  of 
said  lots  front  or  abut  upon  Front  street  in  said  city,  some 
of  th^in  upon  High  street,  some  on  Fifth  avenue,  and  others 
upon  Fulton  avenue ;  all  within  the  corporate  limits  of  said 
city;  that  in  1867, the  common  council  passed  an  ordinance, 
fixing  rules  and  specifications  by  which  contractors  were  to 
be  governed  in  the  improvement  of  streets,  of  which  a  copy 
is  made  an  exhibit  to  the  complaint,  and  which,  among  other 
tilings,  provides:  i.  That  the  street  is  to  be  brought  to  the 
proper  grade  and  shape  under  the  direction  of  the  mayor 
and  surveyor.  2.  That  where  streets  are  paved  with  gravel, 
screened  river  gravel  shall  be  used,  to  be  of  the  average 
depth  of  twelve  inches,  with  a  covering  of  mould  of  two 
inches.  3.  Samples  of  the  quality  of  the  material  to  be  used 
are  to  be  deposited  by  the  bidder.  4.  The  work  to  be  done 
in  the  most  approved  manner,  and  all  material  to  be  of  the 
best  kind. 

The  complaint  further  alleges,  that  pretending  that  said  lots 
described  in  the  complaint  are  liable  to  be  sold  for  the  pay- 
ment of  certain  assessments  for  improvements,  made  by  one 
Lowry,  under  a  contract,  which  is  set  out  as  an  exhibit  to  the 
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complaint,  the  defendant,  Gavisk,  as  pity  collector,  has  adver* 
tised  for  sale  at  public  aution,  said  several  lots,  and  will,  unless 
restrained,  sell  the  same  for  the  satisfaction  of  said  assess-- 
ments. 

The  advertisement  is  also  made  an  exhibit  to  the  complaint^ 
and  contains  the  names  of  the  plaintifis,  with  a  description 
of  the  lots  mentioned  in  the  complaint,  with  the  sum  assessed 
to  each,  and  a  notice  that  the  same  will  be  sold  for  the  pay- 
ment of  the  respective  sums  on  a  given  day. 

The  contracts  referred  to  are  alike,  except  as  to  locality^ 
and  all  bind  the  contractor  to  make  the  improvements  upon 
the  several  streets  according  to  the  plans  and  specifications 
on  file  in  the  city  clerk's  office,  and  under  the  direction  of  the 
mayor  and  city  surveyor,  or  such  committee  as  the  common 
council  of  the  city  may  appoint  for  the  purpose.  The  speci- 
fications are  made  part  of  the  contract,  and  part  of  the  exhibit^ 
and  provide  that  the  grading  is  to  be  done  by  the  city  to  the 
proper  form  and  depth,  and  under  the  direction  of  the  city- 
surveyor  ;  in  other  respects  these  specifications  are  in  Ixact 
compliance  with  the  ordinance  above  referred  to. 

The  complaint  then  alleges,  that  the  proceedings  of  the 
common  council,  under  which  the  assessments  were  made» 
and  the  payment  thereon  attempted  to  be  enforced,  are  illegal 
and  void: 

1.  Because  Lowry,  the  contractor,  without  any  authority^ 
changed  the  grade  of  the  streets  upon  which  the  improve- 
ments are  made,  and,  under  the  pretense  of  performing  his 
contract,  placed  on  said  streets  a  mixture  of  sand  and  gravely 
in  the  proportion  of  one-fourth  of  sand  to  three-fourths  of 
gravel,  and  placed  on  the  same  some  kind  of  clay,  not  mouldy 
but  did  not  "place  on  either  of  said  streets  the  quantity  of 
screened  gravel  specified  in  said  contracts,  and  the  shape  of 
the  surface  of  said  streets  was  fixed  by  said  Lowry,  or  some 
other  person,  and  not  by  said  common  council. 

2.  That  said  pretended  assessment  and  the  alleged  contract 
with  said  Lowry  are  based  upon  an  order  of  said  common 
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council,  passed  September  7th,  1868,  and  which  is  made  an 
exhibit  to  the  complaint 

The  order  referred  to  reads  as  follows : 

*'  Monday,  September  yth,  1868. 

'*  OrSered,  That  the  clerk  advertise  for  sealed  proposals  until 
the  fifth  day  of  October,  1868,  for  graveling  on  Front  street, 
from  the  east  side  of  Pigeon  creek  to  the  east  side  of  Sixth 
avenue,  thence  parallel  to  the  boundary  line  of  Front  street 
to  the  east  side  of  Fulton  avenue;  also,  on  Fifth  avenue 
from  Front  street  up  to  the  north  line  of  Second  street, 
thence  along  Second  street  to  the  eastern  boundary  of  La- 
masco;  Fulton  avenue  from  Front  street  to  north  side  of 
Second  street;  and  High  street  from  the  western  boundary  of 
the  Fourth  Enlargement  to  the  west  side  of  Leet  street." 

And  it  is  alleged  that  the  same  is  illegal  and  void  in  this :  that 
it  is  not  shown  thatthree-fourths  of  all  the  members  of  the  com- 
mon council  concurred  in  ordering  and  requiring  said  improve- 
ments upon  said  streets,  nor  does  it  show  the  manner  in  which 
such  improvements  should  be  paid  for,  as  required  by  the 
thirty-eighth  section  of  the  charter  of  said  city. 

3.  That  the  mayor  and  city  surveyor  did  not,  within  five 
days  of  the  making  of  said  contract,  make  to  the  common 
council  a  report  in  writing,  in  accordance  with  the  second 
section  of  the  ordinance  on  this  subject  (Ordinances,  page 
20);  nor  did  they  make  any  report  in  writing  within  the 
time  required  by  law,  and  by  reason  of  said  failure  to  make 
said  report  the  plaintifis  were  prevented  from  executing  the 
written  undertakings  mentioned  in  sections  four  and  five  of 
said  ordinances,  and  thereby  they  lost  eight  per  cent  upon 
the  amount  of  said  assessments. 

Prayer  for  an  injunction. 

The  defendants  moved  the  court  to  strike  out  all  the  names 
of  the  plaintifis,  and  all  the  allegations  in  the  complaint  except 
the  names  of  the  owners  of  lots  on  High  street,  and  those 
allegations  relative  to  the  improvement  on  High  street,  for 
irrelevancy  and  impertinence ;  but  the  motion  was  overruled, 
and  the  defendants  excepted* 
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The  defendants  then  filed  a  demurrer  to  the  complaint, 
assigning:  i.  The  absence  of  sufficient  facts.  2.  A  misjoinder 
of  causes  of  action.  3.  A  defect  of  parties  plaintifis,  in  this : 
that  severalr  parties  plaintiffs  were  improperly  united. 

But  the  court  overruled  the  demurrer,  and  the  defendants 
excepted. 

The  defendants  then  filed  an  answer  in  two  paragraphs. 
The  first  paragraph  admits  that  the  order  of  the  common 
council  directing  the  assessment  and  which  was  the  com- 
mencement of  the  proceedings  referred  to  in  the  complaint 
was,  and  is,  informal,  but  alleges  that  said  informality  arose 
from  a  clerical  error,  which  having  been  discovered,  said 
order  was,  by  a  resolution  and  order,  duly  entered  on  the  first 
day  of  November,  1868,  and  before  the  ratiiication  of  the 
contract  with  said  Lowry  and  the  approval  of  his  bond,  duly 
corrected,  and  said  improvement  of  said  streets  duly  a;uthor- 
ized  according  to  the  requirements  of  the  charter  and  ordi- 
nances of  said  city,  a  copy  of  the  curative  or  nunc  pro  tunc 
order  is  made  an  exhibit  to  this  paragraph,  and  is  as  follows : 

It  shows,  by  name,  the  presence  of  eight  councilmen,  and 
recites  that  on  the  7th  day  of  September,  1868,  it  was  by 
the  common  council  unanimously  ordered,  determined,  and 
required  that  the  several  streets,  describing  them  as  described 
in  the  complaint,  be  improved,  graded,  graveled  and  guttered, 
according  to  the  plans  and  specifications  theretofore  adopted 
for  the  making  of  like  improvements ;  that  thereupon,  by  the 
unanimous  vote  of  all  the  councilmen  then  present,  being  a 
quorum,  and  more  than  three-quarters  of  the  whole  number, 
the  council  did  order  the  city  clerk  to  advertise  for  proposals 
for  making  said  improvement,  but  by  a  clerical  omission  in 
making  up  the  minutes,  said  orders  were  not  correctly  and 
fully  entered.  It  further  recites  that  in  pursuance  of  said  or- 
ders, so  informally  entered,  the  contract  for  making  said  im- 
provements was,  in  accordance  with  the  ordinances  of  said 
city,  duly  let  to  Jacob  S.  Lowry  for  the  price  mentioned  in  the 
contract  and  specifications  mentioned  in  the  complaint.  The 
order  then  proceeds :  ''  Now,  therefore,  to  confirm  the  action 
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of  the  common  council  so  ordering  and  requiring  said  im- 
provements, and  to  correct  said  imperfect  entries  so  made  in 
said  minutes,  it  is  now  here  ordered  that  the  several  streets 
(describing  them  as  in  the  contract  set  out)  be  improved  by 
gi^uig,  guttering  and  graveling  the  same  in  the  manner  in- 
dicated by  the  plans,  drawings  and  specifications  prepared  by 
the  city  surveyor,  and  now  on  file  in  the  city  clerk's  office, 
and  that  the  order  of  the  council  awarding  said  improvement 
to  Jacob  S»  Lowry,  be,  and  the  same  is  hereby  ratified  and 
confirmed,  and  the  question  being  put,  shall  the  order  be  adop- 
ted? stood  as  follows:  Ayes, — ^Blemker,  Steel,  StockfleUif 
Scriber,  Reitz,  KoUe,  Roelker,  and  Jones.  Ayes,  8 ;  Noes,  o/' 
This  paragraph  further  alleges,  that  immediately  after  the 
entry  of  the  last  mentined  order,  and  the  adoption  of  the 
contract  with  Lowry,  to  wit,  on  the  same  day,  the  mayor  and 
city  surveyor  did  report  to  said  common  council  the  appor- 
tionment mentioned  in  the  complaint,  in  accordance  with  the 
provisions  pf  the  third  section  of  the  city  ordinances,  of  which 
a  copy  is  filed,  and  said  common  council  did,  then  and  there 
assess  and  charge  the  expense  so  apportioned  to  the  several 
lots  and  parts  of  lots  fi-onting  upon  the  several  streets  men- 
tioned, according  to  the  second  section  of  the  same  ordi- 
nance, a  copy  of  which  is  filed. 

This  paragraph  of  the  answer  further  denies  that  Lowry 
changed  the  grade  as  charged  in  the  complaint,  but  alleges, 
that  if  changed,  it  was  done  by  the  city  surveyor,  by  whose 
plans,  and  under  whose  supervision,  under  the  direction  of 
said  common  council,  said  work  was  done;  and  that  said 
contract  was  completed  to  the  acceptance  of  the  common 
council,  in  all  respects  according  to  the  provisions  of  the 
sixth  section  of  said  ordinance,  of  which  a  copy  is  filed,  and 
said  plaintif&  made  no  objection  until  said  improvements  had 
been  made,  accepted,  and  paid  for. 

The  second  paragraph  of  the  answer  denies  that  Lowry 
changed  the  grade,  alleges  that  the  improvement  was  made 
in  conformity  with  the  grade  fixed  by  the  city  authorities, 
and  in  strict  compliance  with  the  specifications  set  out  in  the 
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complaint  and  the  contract  with  Lowry,  and  that  the  work 
was  performed  under  the  superintendence,  inspection;  and 
direction  of  the  city  surveyor  amd  a  committee  of  the  com- 
mon council.  This  paragraph,  also,  admits  the  irregularity 
of  the  order,  and  alleges  the  correction  by  the  nunc  pro  tunc 
order,  as  in  the  first  paragraph,  referring  to  the  same  exhibit; 
and  alleges  the  making  of  the  report  by  the  mayor  and  surveys 
or  as  in  the  first  paragraph,  and  that  the  same  was  entered  on 
the  minutes  of  the  council,  referring  to  the  same  ordinance 
referred  to  in  the  first  paragraph.  It  further  states  that  the 
common  council,  on  the  same  day,  by  unanimous  order  as- 
sessed the  improvements  so  ordered  upon  the  several  lots 
and  parts  of  lots  fronting  on  or  adjoining  said  several  streets, 
respectively,  in  strict  accordance  with  said  charter  and  ordi- 
nances, and  thereupon  said  assessment  was  duly  recorded 
and  remains  on  record  in  the  office  of  the  city  clerk;  where- 
upon the  mayor  of  said  city  tendered  each  of  said  plaintifis 
a  written  undertaking  for  the  payment  of  said  several  sums 
so  assessed,  in  all  respects  in  accordance  with  the  provisions 
of  said  ordinance,  but  they,  and  each  of  them,  refused  to 
execute  the  same. 

The  ordinance  referred  to  in  the  answer  is,  in  substance, 
as  follows : 

The  first  section  provides,  that  when  the  common  council 
propose  to  require  an  improvement  to  be  made,  an  order  des- 
ignating the  improvement  shall  be  passed,  and  thereupon  the 
clerk  shall  advertise  (directing  specifically  the  mode)  for  pro- 
posals for  making  the  improvement.  It  also  directs 'the 
mode  of  letting  the  work. 

Section  two  provides,  that,  in  all  cases,  unless  it  is  other- 
wise ordered,  improvements  of  streets  shall  be  assessed  and 
charged  against  the  lots  and  parts  of  lots  adjoining  the  street 
improved,  equally  per  front  foot 

Section  three  provides,  that,  within  five  days  of  the  letting 
of  any  contract  for  improvement,  the  mayor  and  city  sur- 
veyor shall  make  a  report  apportioning  the  cost  among  the 
lots  adjoining  or  abutting  upon  the  street  improved,  accord- 
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ing  to  the  principle  of  taxation  established  by  the  second 
section,  and  points  out  in  detail  what  the  report  shall  con-* 
tain,  and  that  after  the  same  is  approved  by  the  council  it 
shall  be  recorded  by  the  clerk. 

Section  four  provides,  that  at  any  time  within  three  days 
after  the  approval  of  the  report,  any  ownerof  real  estate  shall 
have  the  privilege  of  giving,  to  the  acceptance  of  the  mayor, 
a  written  undertaking,  with  security,  to  pay  his  assessment. 
The  same  is  to  be  payable  to  the  contractor  in  the  mode 
pointed  out,  and  the  contractor  is  required  to  accept  these 
contracts  in  satisfaction  for  so  much  money,  and  the  mayor 
shall  take  the  contractors  receipt  for  the  amount  as  a  pay- 
ment, when  he  delivers  over  such  undertaking  to  the  con- 
tractor. And  in  case  the  property  holder  gives  his  under- 
taking and  pays  it  promptly,  he  is  entitled  to  a  drawback  of 
eight  per  cent,  on  the  amount  of  his  assessment. 

Section  six  provides,  that  as  soon  as  the  contractor  shall 
have  completed  his  contract,  to  the  acceptance  of  the  council, 
the  mayor  shall  make  a  statement  or  report  to  the  council, 
showing  what  real  estate  owners  have  given  undertakings, 
and  what  undertakings  have  been  given  to  the  contractor, 
with  the  amount  of  each,  and  the  lot  for  which  it  was  given; 
and  thereupon  the  council  shall  issue  a  separate  precept 
against  each  piece  of  property  for  the  sum  assessed  against 
the  same,  unless  the  same  shall  have  been  paid,  either  by  an 
undertaking  or  in  cash. 

A  demurrer  was  sustained  to  each  paragraph  of  the  an- 
swer, and  the  defendants  excepted;  and  the  defendants  declin- 
ing to  answer  further,  the  court  renda^d  a  final  decree  against 
the  defendants,  enjoining  the  collection  of  the  assessment  and 
for  costs,  and  the  defendants  excepted  and  prayed  an  appeal, 
and  now  assign  for  error : 

First,  the  overruling  of  the  motion  to  strike  out  part  of 
the  complaint;  second,  the  overruling  of  the  demurrer  to  the 
complaint ;  third,  the  sustaining  of  the  demurrer  to  the  an- 
swer; fourth,  the  rendition  of  the  final  decree. 

The  motion  to  strike  out  parts  of  the  complaint  was  over- 


44  SUPREME  COURT  OF  INDIANA. 

City  of  Evansville  and  Another  v.  Pfisteier  and  Others. 

ruled  and  excepted  to ;  the  appellants  then  filed  their  demur^ 
rer  for  the  causes  above  shown,  which  was  overruled  and 
excepted  to.  It  is  not  necessary  for  us  to  enter  into  a  dis* 
cussion  as  to  the  correctness  of  these  rulings,  so  far  as  they 
apply  to  the  question  of  parties  to  the  suit,  for  all  errors  in 
them  on  that  point  are  waived  by  the  brief  of  the  appellants; 
but  we  intimate  (not  wishing  to  be  bound  by  it),  that  the  de* 
murrer  was  well  ta^en,  and  ought  to  have  been  sustained 
2  G.  &  H.  47,  sec.  19,  and  the  authorities  there  cited  in  the 
notes.  The  city  of  Evansville  exists  by  a  special  charter, 
and  not  under  the  general  law  of  the  State  for  the  organiza- 
tion of  cities,  and  the  sixth  section  of  the  charter  is  as  fol* 
lows: 

''Whenever  the  owners  of  lots  or  parts  of  lots  shall  desire 
to  have  any  improvements  or  repairs  made,  in  or  upon  any 
street  or  alley,  or  part  of  street  or  alley,  in  front  or  rear  of, 
or  adjoining  such  lots  or  parts  of  lots,  or  grading  or  paving, 
graveling,  curbing,  guttering,  or  in  any  other  way,  and  the 
owners  of  five-eigths  of  the  whole  number  of  feet  of  ground 
on  each  side  of  the  street  or  alley,  or  part  of  the  street  or 
alley  proposed  to  be  improved,  shall,  by  themselves  or  their 
agents,  express  their  desire,  by  petition  to  the  common  coun- 
cil,stating  in  each  petition,  distinctly  and  plainly,  the  improve- 
ment or  repairs  desired  to  be  made,  it  shall  be  the  duty  of 
the  common  council  to  cause  such  improvements  or  repairs 
to  be  made  in  the  best  and  most  economical  manner,  and 
the  expense  thereof  shall  be  assessed  and  charged  against 
all  lots  and  parts  of  lots  fronting  on,  or  adjoining  the  street 
or  part  of  street  or  alley,  or  part  of  alley  so  improved  or 
repaired  as  aforesaid,  equally  per  front  foot,  or  according  to 
the  value  of  such  lots  or  parts  of  lots ;  and  in  order  that  it 
may,  at  all  times,  be  seen  whether  the  subscribers  to  such 
petition  represent  the  requisite  number  of  feet,  the  clerk  shall 
enter  upon  the  record  of  the  minutes  of  the  proceedings  of 
the  common  council  the  petition  upon  which  any  such  im- 
provements or  repairs  are  ordered  to  be  made,  stating  on  the 
record  the  names  of  the  petitioners,  and  the  number  of  feet 
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represented  by  each;  and  the  common  council  may  provide, 
by  general  ordinance,  for  the  collection  of  the  cost  and  ex- 
penses of  any  such  repairs  and  improvements,  and  provide, 
also,  by  such  ordinance,  for  the  sale  of  the  fee  simple,  or  any 
other  estate,  in  any  lot  or  part  of  lot  on  which  any  such  ex- 
penses remain  unpaid,  and  for  the  conveyance  of  the  lot  or 
part  of  lot,  or  the  estate  therein,  so  sold  to  the  purchaser, 
and  such  sale  and  conveyance  shall  vest  a  good  and  indefea- 
sible title  in  the  purchaser  to  the  estate  or  interest  so  sold. 
Public  notice  of  the  time  and  place  of  every  such  sale  shall 
be  given  by  publication  in  a  newspaper  printed  and  published 
in  the  city,  at  least  two  weeks  successively,  next  before  the 
sale ;  Provided^  That  the  expenses  of  making  such  improve- 
ments or  repairs  shall  not  be  assessed  on  lots  or  parts  of  lots 
fronting  on  the  street  or  alley  improved  or  repaired,  accord- 
ing to  the  value  of  such  lots  or  parts  of  lots,  unless  three- 
fourths  of  all  the  councilmen  shall  concur  in  ordering  the 
same  to  be  so  assessed,  n6r  shall  the  improvement  on  any 
lot  or  part  of  lot  be  considered  in  making  any  such  ad  va- 
lorem3Ssessmetit\  And prcvided^also^  That  the  common  coun- 
cil, with  the  concurrence  of  three-fourths  of  all  the  members 
thereoi^  may  order  and  require  any  and  all  such  improve- 
ments and  repairs  of  streets  and  alleys  to  be  made  without 
petition,  and  either  charge  and  cause  any  and  all  part  of  the 
expenses  thereof  to  be  collected  as  above  in  this  section  pro- 
vided, or  cause  such  expenses,  or  part  thereof,  to  be  paid  out 
of  the  general  revenue  of  the  city;  And  provided^  also.  That 
the  word  'street'  or  'streets/  wherever  the  same  is  used 
in  this  section,  shall  be  construed  to  include  sidewalks.'* 

The  real  question  for  us  to  determine  in  this  case  is,  can 
a  property  owner  in  a  city  see  a  contractor  go  on  and  make 
improvements  in  front  of  his  property,  under  a  contract  with 
the  city,  making  no  objection  while  the  work  is  being  done, 
and  after  the  work  is  done  and  accepted  by  the  city  as  having 
been  done  according  to  the  contract,  enjoin  the  collection  of 
the  proper  expenses  of  such  improven\ent,  by  alleging  that 
the  materials  used  and  the  work  done  were  not  strictly  in  ac- 
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cordance  with  the  contract  ?  We  think  he  cannot.  The  first 
rule  of  equity  is, "  that  he  who  seeks  equity  must  do  equity ;" 
and  he  who  was  benefited  by  the  work  should  have  tendered 
the  value  of  the  improvement  to  the  contractor  before  he 
brought  a  suit  to  enjoin  the  payment  of  the  whole  expense 
of  the  work.  There  is  no  equity  in  the  complaint,  and  no 
right  is  shown  to  have  an  injunction.  Cox  v.  Ciift,  2  N.  Y. 
Ii8;  The  Mayor^  &c.,  v.  Meserole^  26  Wend.  131;  Wcard  v. 
Dewey,  16  N.  Y.  5 19 ;  Heywood  v.  The  City  of  Buffalo,  14  N. 
Y.  534;  The  Board  of  Conirs,  <Sv.,  v.  Silvers,  22  Ind.  491; 
Hellenkamp  v.  The  City  of  Lafayette,  30  Ind.  192 ;  Mots  v. 
The  City  of  Detroit,  18  Mich.  495. 

The  demurrer  to  the  complaint,  for  want  of  sufficient  facts 
to  constitute  a  cause  of  action,  ought  to  have  been  sustained. 

Judgment  reversed,  at  the  costs  of  the  appellees ;  cause 
remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

A.  Iglehart  and  C  Denby^  for  appellants. 


Young  v.  The  State. 

34     48l 
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— •'        Appeal. — Effect  of.-^Trial  De  Novo, — ^Where  an  appeal  has  been  taken  and 

perfected  from  the  judgment  or  determination  of  an  inferior  court  to  a  supe- 
rior court  (as  from  the  board  of  county  commissioners  or  a  justice  of  the  peace 
to  the  circuit  court  or  the  court  of  common  pleas),  and  the  cause  or  matter  is 
to  be  tried  in  such  superior  court  de  novo,  upon  the  original  papers,  (he  appeal 
operates  to  suspend  further  proceedings  under  said  judgment  or  determination. 
Same.— Ztf»<7r  Law^-^License, — ^Where  an  appeal  has  been  taken  by  remon- 
strants from  an  order  of  the  board  of  county  commissioners  granting  a  license 
to  a  person  to  retail  intoxicating  liquors,  and  such  person  has  received  notice  of 
that  fact,  the  appeal  thenceforward  suspends  said  order  and  the  right  to  sell 
under  such  license.  Molihan  v.  The  State,  30  Ind.  266,  explained  and  criti- 
cised. 

APPEAL  from  the  Monroe  Common  Pleas. 

Downey,  J. — ^This  was  a  prosecution  against  the  appellant 
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for  retailing  intoxicating  liquors  without  a  license.  The 
(acts,  as  stated  in  the  appellant's  brief,  are  as  follows : 

Appellant,  at  the  September  term,  1870,  of  the  board  of 
commissioners,  obtained  a  license  to  retail,  and  on  the  same 
day  paid  the  money  to  the  treasurer  of  the  county,  and  ob- 
tained his  license  from  the  auditor.  On  the  twenty-second 
day  of  the  same  month,  certain  persons,  who  had  remonstrated 
against  the  granting  of  the  license,  appealed  from  the  order 
of  the  board  granting  the  license,  to  the  common  pleas, 
which  appeal  was  still  pending  at  the  time  of  the  trial  of  this 
case. 

After  the  appeal,  and  notice  thereof  to  the  appellant,  he 
sold  intoxicating  liquors  as  charged  in  the  affidavit 

The  position  taken  by  the  appellant  is,  that  the  appeal  did 
not,  in  any  way,  affect  the  right  to  retail  which  had  been 
granted  to,  and  vested  in,  him  by  the  order,  the  payment  of 
the  money,  and  the  receipt  of  the  license.  The  cases  to 
which  we  have  been  referred  by  counsel  for  the  appellant 
generally  relate  to  appeals  from  inferior  courts  to  a  court  for 
the  correction  of  errors,  and  where  the  appellate  court  does 
not  try  the  case  as  an  action  originally  commenced  before  it 

When  an  appeal  is  taken  and  perfected  from  the  judgment 
or  determination  of  an  inferior  court  to  a  superior  court,  as 
in  the  case  of  appeals  from  the  board  of  commissioners,  or 
from  a  justice  of  the  peace  to  the  circuit  or  common  pleas 
court,  and  the  cause  or  matter  is  to  be  tried  in  the  circuit  or 
common  pleas  court  de  navo^  upon  the  original  papers,  the 
appeal  operates  to  suspend  or  supersede  further  proceedings 
under  the  judgment  or  determination  from  which  the  appeal 
is  taken.  This  rule  applies  to  appeals  from  orders  of  the 
commissioners  granting  licenses  to  retail  intoxicating  liquors. 

It  has  been  decided  by  this  court,  in  Molihan  v.  Tlie  State y 
30  Ind.  266,  that  such  appeal  by  remonstrants  from  an  order 
granting  a  license  to  retail  operates  to  suspend  the  order  and 
the  right  to  sell  under  the  license. 

The  remarks  of  the  court  in  that  case,  on  overruling  the 
petition  for  a  rehearing,  to  the  effect  that  the  party  receiving 
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such  license  would  be  criminally  responsible  for  selling  dur- 
ing the  time  intervening  between  the  issuing  of  the  license 
and  the  taking  of  the  appeal,  while  the  order  and  the  license 
were  in  full  force,  were  not  necessary  to  the  decision  of  the 
question ;  as  it  appeared  that  the  selling,  in  that  case,  took 
p[3,ce  forty^seven  days  after  the  appeal  had  been  taken.  Such 
a  construction  would  operate  very  harshly,  and  in  citing  the 
opinion  we  do  not  wish  to  be  understood  as  approving  such 
remarks. 

In  the  case  at  bar,  however,  the  evidence  shows,  and  it  is 
conceded  by  the  counsel  for  the  appellant,  that  he  sold  as 
alleged  in  llie  affidavit,  after  the  appeal  had  been  taken,  and 
after  he  had  received  notice  of  that  fact. 

The  judgment  of  conviction  is  affirmed,  with  costs. 

Pettit,  C  J.,  dissents. 

P.  C.  Dunning^  %  S.  Hester^  and  E,  K.  Mllen^  for  appel- 
lant 

S.  Wi  Hanna,  Attorney  General,  for  the  State. 


City  of  Kokomo  v.  Wills. 

Costs. — Gfy* — Appeal.— ^Wnae  in  a  prosecution  by  a  city  to  enfoxce  an  ordi< 
nance  thereof  an  appeal  is  taken,  the  city,  if  unsuccessful,  is  liable  for  costs  in 
the  appellate  court. 

APPEAL  from  the  Howard  Circuit  Court, 

Downey,  J. — ^This  was  a  prosecution  under  an  ordinance 
of  the  city,  commenced  before  the  mayor,  and  appealed  to 
the  circuit  court,  where  there  was,  on  a  trial  by  jury,  a  ver- 
dict for  the  defendant.  On  this  verdict  the  circuit  court  ren- 
dered judgment  for  costs  against  the  city.  The  only  ques- 
tion in  the  case  in  this  court  is,  whether  the  city  was  liable 
for  costs  or  not 
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The  only  statutory  provision  to  which  we  are  referred  for 
the  exemption  is  that  contained  in  section  thirty  of  the  gen- 
eral law  with  reference  to  the  incorporation  of  cities,  which, 
after  speaking  of  the  duty  of  the  city  attorney  to  prosecute 
all  actions  in  favor  of  the  city,  and  defend  all  actions  brought 
against  such  city  for  any  cause,  provides,  that  "in  no  case 
shall  the  city  be  liable  for  costs." 

The  costs  taxed  in  the  circuit  court  were  those  of  the* 
clerk,  sheriff)  witnesses,  jury,  and  court  docket  fees,  amount-- 
ing  to  fifty-one  dollars  and  ninety-two  cents.  None  of  the 
costs  which  had  accrued  before  the  mayor  seem  to  have  been: 
embraced  in  the  judgment  of  the  circuit  court.  We  under- 
stand that  the  practice  is,  in  the  mayor's  courts  of  the  vari- 
ous cities  which  are  living  and  acting  under  this  general  law, 
to  tax  no  costs  against  the  city  in  cases  for  violations  of  the 
ordinances,  when  the  case  is  decided  against  the  city. 

But  the  question  here  is  this :  is  the  city  liableTor  costs  in 
the  appelate  court,  when  the  case  in  that  court  goes  against 
her,  or  does  the  statutory  protection  from  liability  continue 
to  the  end  of  the  suit  ? 

It  is  provided  in  section  seventeen  of  the  act  relating  to 
cities,  that,  "in  all  actions  in  the  city  judge  or  mayor's  court, 
either  party  may  have  a  trial  by  jury  and  a  change  of  venue 
to  a  justice  of  the  peace  in  such  city,  and  an  appeal  to  a 
court  of  competent  jurisdiction,  under  the  same  restrictions,, 
and  in  the  same  manner  as  in  a  justice's  court."  But  it  is 
not  specially  provided  how  the  case  shall  be  heard  and  dis- 
posed of  in  the  appellate  court. 

Regarding  a  city  simply  as  a  corporation,  there  would! 
seem  to  be  no  good  reason  why  she  should  not  be  liable  to 
pay  costs  as  other  corporations.  Section  twenty-two  of  article 
four  of  the  constitution  of  the  State  declares,  that  "the  gen- 
eral assembly  shall  not  pass  local  or  special  laws,  in  any  of 
the  following  enumerated  cases;"  and  among  them  is,  " reg- 
ulating the  practice  in  courts  of  justice." 

Section  twenty-three  declares,  that  "  in  all  the  cases  enu- 
Vol.  XXXIV.— 4 
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merated  in  the  preceding  section,  and  in  all  other  cases  where 
a  general  law  can  be  made  applicable,  all  laws  shall  be  gen* 
eral,  and  of  uniform  application  throughout  the  State." 

The  question  relating  to  the  costs  in  a  cause,  as  to  the 
right  to  recover  them  or  not,  is  a  question  relating  to  the 
''practice  in  courts  of  justice;"  and  though  this  provisioa 
exempting  cities  from  payment  of  costs  applies  to  all  cities, 
it  does  not  apply  to  all  litigants.  Suppose  it  were  provided 
by  law  that  in  any  suit  by  or  against  a  railroad  company,  or 
an  insurance  company,  or  an  incorporated  bank,  the  corpor- 
ation should  not  be  liable  for  costs ;  would  the  fact  that  the 
exemption  applied  to  all  of  such  corporations  of  one  class 
exempt  the  statute  from  the  charge  of  being  special  > 

To  hold  the  exemption  contended  for  valid,  would  be  to 
hold  that  in  every  case,  whether  to  enforce  the  ordinances 
of  the  city,  or  to  enforce  any  right  in  favor  of  or  against  the 
city,  where  she  fidled,  the  officers,  witnesses,  and  others  ren- 
dering services  would  be  left  without  compensation. 

Without  intending  to  decide  anything  beyond  the  exact 
question  before  us,  we  hold  that  in  a  prosecution  by  the  city 
to  enforce  an  ordinance  thereof,  on  appeal,  the  city  is  liable 
for  costs,  when  unsuccessful,  in  the  appellate  court 

The  judgment  is  affirmed,  with  costs. 

C.  N.  Pollard,  for  appellant. 

A,  S.  Bell,  for  appellee. 


The  Indianapolis,  Pittsburg,  and  Cleveland  Railroad 

Company  v.  Mustard. 

Railroad. — Injury  io  Animals, — Damages, — ^Where  an  animal  is  so  badly  in* 
jured  by  a  passing  train  of  cars  upon  a  railroad  track  that  it  must  soon  die 
from  the  injury,  and  the  railroad  company  is  liable  therefor  to  the  owner  of 
the  animal  by  reason  of  its  trade  not  being  securely  fenced,  and  the  owner  kills 
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the  animal,  but  receives  no  benefit  from  it  after  the  injury,  evidence  of  the 
value  of  the  animal  after  the  injury  is  not  admissible  for  the  purpose  of  re- 
ducing the  damages. 

APPEAL  from  the  Madison  Common  Pleas. 
WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  for  injuring  and  killing  a  cow  belonging  to  the 
plaintiff)  by  the  engine  and  cars  of  the  appellant,  upon  her 
railroad,  where  the  same  was  not  properly  fenced.  Trial  by 
the  court;  finding  and  judgment  for  the  plaintiff,  a  motion 
for  new  trial  being  overruled. 

It  appears  by  the  evidence  that  the  plaintiff's  cow,  being 
upon  the  railroad  track,  was  struck  by  the  pilot  of  an  engine, 
and  carried  or  dragged  some  distance  along  the  track,  and 
then  thrown  off;  that  one  of  her  legs  was  cut  entirely  off, 
except  a  small  portion  of  the  skin,  and  another  leg  broken ; 
and  that  she  was  so  badly  injured  that  she  could  not  recover. 
She  lay  in  this  condition  a  day  or  two,  when  the  plaintiff 
killed  her,  but  did  nothing  further  with  her ;  and  she  was 
afterwards  buried  by  the  employees  of  the  defendant. 

During  the  progress  of  the  trial,  the  defendant,  for  the 
purpose  of  "  fixing  the  damages,"  offered  to  prove  the  value 
of  the  cow  after  she  was  thus  hurt,  but  the  testimony  being 
objected  to,  it  was  excluded  Under  the  circumstances,  we 
cannot  say  that  this  was  error.  The  plaintiff,  out  of  motives 
of  humanity,  doubtless,  and  to  end  her  misery,  killed  the 
cow,  but  derived  no  benefit  whatever  from  her  defunct  car- 
cass ;  and  then  she  was  taken  charge  of  by  an  employee  of 
the  defendant  who  performed  her  final  obsequies  by  con- 
signing her  to  the  earth,  where  she  could  be  a  source  of 
profit  to  no  one. 

Had  the  plaintiff  actually  received  some  benefit  from  the 
cow  after  she  was  hurt  or  killed,  the  question  would  have 
been  a  different  one.  We  take  it  to  be  quite  clear  on  principle, 
that  if  a  railroad  company,  or  any  private  individual,  kill  the 
animal  of  another,  under  circumstances  that  render  the  com- 
pany or  the  individual  liable  therefor,  the  rule  of  damages 
will  be  the  value  of  the  animal,  unless  the  case  calls  for  vin- 
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dictive  or  punitory  damages ;  and  these  damages  are  not  to 
be  diminished  by  the  value  of  the  dead  animal,  unless  the 
owner  thereof  in  some  way  derives  an  actual  benefit  there- 
from, or  does  some  act  evincing  an  election  to  appropriate 
the  dead  animal  to  himself.  A  man  whose  animal  is  wrong- 
fully killed  is  not  obliged  to  take  the  dead  animal  in  part 
pay  for  the  living  one. 

We  regard  the  case  before  us  as  substantially  one  of  kill- 
ing. The  cow  must  have  died  from  her  injuries,  and  the 
defendant  is  responsible  for  her  full  value. 

We  have  examined  the  evidence  in  the  cause,  and  are  sat- 
isfied  that  the  finding  of  the  court,  in  respect  to  the  damages 
assessed,  and  also  in  respect  to  the  liability  of  the  defendant, 
accords  with  the  preponderance  thereof. 

The  judgment  below  is  affirmed,  with  costs  and  five  per 
cent,  damages. 

y.  A.  Harrison f  for  appellant 

W.  R.  Pierse  and  H.  D.  Tfumtpsan,  for  appellee. 


The  State,  on  the  Relation  of  Childers,  v.  Delano  and 

Others. 

9UP)UME  Court. — Assignment  of  Errors, — On  appeal  to  the  Supreme  Court, 
the  assignment  of  errors  must  contain  the  full  names  of  the  parties  to  the  1^- 
peal,  and  must  be  signed  by  the  appellaiit  or  his  attorney  as  such  ;  otherwise, 
the  appeal  will  be  dismissed. 

APPEAL  from  the  Marion  Common  Pleas. 

Pettit,  C.  J.— The  only  assignment  of  error  is  as  follows : 

"  We  assign  for  error  the  dismission  of  the  cause  from  the 
docket  of  the  court  of  common  pleas.  Trans,  line  352,  et 
seq.  B &C ." 

This  is  not  a  compliance  with  the  statute,  2  G.  &  H.  275,  sec. 
568 ;  nor  with  rule  eighteen  of  this  court,  which  requires 
that ''  the  assignment  of  errors  shall  contain  the  full  names 
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of  the  paitieSy  and  process,  when  necessary,  shall  issue  ac- 
cordingly." Nor  does  it  comply  with  the  rulings  of  this  court 
Henderson  v.  HatUday,  lo  Ind.  24.  The  assignment  of  errors 
is  a  pleading  tendering  an  issue  of  law  only,  and  must  be  * 
signed  by  the  party  or  by  his  attorney.  The  assignment  is 
in  the  nature  of  a  declaration  or  complaint,  and,  therefore, 
requires  the  full  names  of  the  parties  as  much  as  an  original 
complaint,  and  must  be  signed  by  the  appellants  or  their 
attorneys  as  such.    Hollingsworth  v.  The  State,  8  Ind.  257. 

The  names  of  the  parties  are  not  set  out  in  the  assign- 
men^  nor  is  it  signed  by  the  appellant  or  his  attorneys  as 
such.  A  strict  adherence  to  the  rule  is  necessary  to  enable 
the  clerk  to  see  at  a  glance  who  are  the  parties  in  this  court, 
and  against  whom  to  issue  process  or  notice,  when  required ; 
nor  will  it  be  without  benefit  to  attorneys  and  the  court,  in 
examining  the  record  and  the  questions  therein  presented. 

Appeal  is  dismissed;  judgment  for  costs  against  the  ap- 
pelkmt 

D.  v.  Bums  and  K  Carter^  for  appellant 

N.  B.  Taylor,  for  2^pellees. 


BiCKLE  V.  SwARTZ. 

AssiGiaisziT  OP  E&SOKS.— JViw  Trial. — ExclusuM  cf  Bvidaue.-^^Niixx^i^ 
orerruling  of  a  motion  for  a  new  trial  is  not  assigned  as  error,  the  Supreme 
Court  will  not  examine  a  qucsdon  as  to  the  exclusion  of  evidence. 

APPEAL  from  the  Wayne  Circuit  Court 

WoRDEN,  J. — ^There  is  but  one  assignment  of  error  in  this 
cause,  and  that  relates  to  the  exclusion  of  certain  evidence 
ofiered  by  the  appellant  on  the  trial  of  the  cause. 

There  is  no  error  assigned  in  the  overruling  of  the  motion 
for  a  new  trial. 

The  error  assigned  raises  no  question  for  our  considera- 
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tion.     Wkitinger  v.  Nelson,  29  Ind.  441 ;  Herrick  v.  Bunting, 
id.  4/S7\  Smith  v.  Crigler,  id.  516. 

The  judgment  below  is  afErmed,  with  costs. 

W.  A.  Bickle  and  y.  P.  Siddal,  for  appellant. 

C,  C,  Binckley  and  W.  Marrow,  for  appellee. 


Dearingsr  v.  Ridgewat. 

Costs. — Draining  Association. — Appeal  from  Appraisers. — ^Where  on  an  appeal 
to  the  court  of  common  pleas  from  the  proceedings  of  appraisers  appointed 
under  the  act  of  March  nth,  1867,  to  enable  the  owners  of  wet  knds  to  drain 
and  reclaim  them,  &c.  (Acts  1867,  p.  186),  the  appellee  recovers  judgment,  he 
is  entitled  to  recover  the  costs  in  said  court,  though  on  such  appeal  the  appel- 
lant has  reduced  the  amount  allowed  against  him  by  said  appraisers  five  doUazs 
or  more. 

APPEAL  from  Howard  Common  Pleas. 

BusKiRK,  J. — ^This  was  a  proceeding  under  an  act  entitled^ 
"  An  act  to  enable  the  owners  of  wet  lands  to  drain  and 
reclaim  them,  where  the  same  cannot  be  done  without  affect- 
ing the  lands  of  others,  prescribing  the  powers  and  duties 
of  county  boards  and  county  auditors  in  the  premises,  and 
repealing  all  laws  inconsistent  therewith."  Approved,  March 
nth,  1867.    See  Acts  of  1867,  p.  186. 

The  appellant  filed  a  petition  with  the  board  of  commis- 
sioners of  Howard  county,  alleging  that  he  was  the  owner 
of  wet  lands,  and  desired  to  have  a  ditch  dug;  that  the  said 
ditch  would  afiect  the  lands  of  the  appellee,  and  that  he 
would  be  largely  benefited  thereby,  and  asked  the  court  to 
appoint  appraisers  to  assess  the  benefits  that  would  result 
to  the  appellee  by  the  digging  of  such  ditch.  The  board  of 
commissioners  appointed  appraisers,  who  met,  examined  the 
premises,  and  found  that  the  appellee  would  be  benefited  ia 
the  sum  of  two  hundred  dollars. 
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The  appellee  appealed  from  the  action  of  such  appraisers 
to  the  court  of  common  pleas  of  said  county.  In  the  court 
of  common  pleas  the  appellee  filed  an  answer,  to  which  the 
appellant  replied.  The  cause  was  tried  by  a  jury,  who  found 
that  the  appellee  would  be  benefited  in  the  sum  of  one  hun- 
dred and  twenty-five  dollars.  Judgment  was  rendered  on  the 
verdict  Upon  the  motion  of  the  appellee,  the  court  ren- 
dered judgment  against  the  appellant  for  all  the  costs  in 
the  common  pleas  court,  to  which  the  appellant  excepted, 
and  he  presents  the  question  by  bill  of  exceptions. 

The  action  of  the  court  in  rendering  judgment  against  the 
appellants  for  such  costs  is  assigned  for  error  in  this  court, 
and  this  is  the  only  question  presented  by  the  record. 

Costs  are  given  or  withheld  by  statute.  Smith  v.  The  State, 
5  Ind.  541. 

Section  396  of  the  code  provides,  that "  in  all  civil  actions  the 
party  recovering  judgment  shall  recover  costs,  except  in  those 
cases  in  which  a  different  provision  is  made  by  law." 
2  G.  &  H.  225. 

"  In  all  civil  cases  the  party  recovering  judgment  shall 
recover  costs,  except  in  those  cases  where  a  different  pro- 
vision is  made  by  statute."  Zimmerman  v.  MarclUand,  23 
Ind  474. 

Section  70  of  the  act  regulating  the  practice  in  justices' 
courts,  and  providing  for  appeals  therefrom,  reads  as  follows : 
"  Costs  shall  follow  judgment  in  the  court  of  common  pleas,  or 
circuit  court,  on  appeals,  with  the  following  exceptions :  First, 
If  either  party  against  whom  judgment  has  been  rendered, 
appeal  and  reduce  the  judgment  ag^nst  him  five  dollars  or 
more,  he  shall  recover  his  costs  in  the  court  of  common 
pleas  or  circuit  court,  when  the  appellant  appeared  before  the 
justice."    2  G.  &  H.  597. 

It  is  insisted  by  the  appellee,  that  the  case  under  conside- 
ration is  governed  by  the  above  statute,  and  in  support  of 
this  position  he  refers  to  the  eleventh  section  of  the  act  of  1867. 
Section  eleven  reads  thus :  "  Any  person  aggrieved  by  the 
proceedings  of  the  said  appraisers,  may  appeal  the  same 
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to  the  court  of  common  pleas  of  the  county,  upon  giving 
bond,  and  within  the  time,  as  in  cases  of  appeal  from  justices 
of  the  peace,  except  that  said  bond  shall  be  filed  with  the 
clerk  of  said  court"    Acts  of  1867,  p.  188. 

In  our  judgment,  the  position  assumed  by  the  appellee  is 
wholly  untenable.  The  only  effect  of  section  eleven  is  to 
give  an  appeal,  and  to  prescribe  the  time  within  which  the 
appeal  shall  be  taken.  The  act  does  not  provide  that  the 
proceeding  shall  be  tried  in  the  common  pleas  court  by  the 
rules  and  practice  prevailing  in  the  trial  of  causes  appealed 
from  the  justice's  court.  But  if  it  did  so  provide,  it  is  very 
doubtful  whether  the  ruling  of  the  court  in  this  case,  in  refer- 
ence to  the  taxation  of  costs,  could  be  sustained.  The  section 
above  quoted,  from  the  act  regulating  justices'  courts,  only 
gives  costs  to  the  appellant  if  he  reduces  the  judgment  five 
dollars  or  more,  when  he  "appeared  before  the  justice."  In 
the  case  under  consideration,  the  appellee  had  no  right  to 
appear,  and  did  not  appear,  before  the  appraisers.  The 
appellee  also  contends  in  argument  that  the  taxation  of  costs 
by  the  court  is  right,  for  the  reasons  that  the  act  under 
which  these  proceedings  were  had  is  unconstitutional  and 
against  natural  right,  and  that  the  appellant  was  not  entitled 
to  recover  any  judgment  against  him.  These  important 
questions  were  not  raised  in  the  court  below,  by  motion,  de- 
murrer, answer  or  motion  for  a  new  trial,  and  cannot  be 
raised  or  considered  in  this  court.  The 'law  presumes  that 
the  judgment  was  correct,  ui^til  the  contrary  is  shown  in 
some  mode  known  to  our  code  of  practice.  .The  general 
rule  is,  as  we  have  shown,  that  costs  will  follow  the  judg- 
ment ;  and  the  appellee  has  £uled  to  show  that  this  case  comes 
within  any  of  the  exceptions  prescribed  by  the  statute.  The 
court  erred  in  the  taxation  of  the  costs. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded, with  directions  to  the  court  below  to  render  judg- 
ment for  the  appellant  for  the  costs  that  accrued  in  the  com* 
mon  pleas  court 
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ON  PETITION   FOR  A  REHEARING. 

BusKiRK,  J. — The  appellee  has  filed  a  petition  for  a  rehear- 
ing in  this  case.  We  have  re-examined  the  case,  and  given 
due  consideration  to  the  petition  asking  a  rehearing.  We 
are  entirely  satisfied  with  our  decision  and  the  grounds  on 
which  it  was  placed.  The  appellee  insists  that  our  ruling 
was  incorrect,  for  the  reason  that  it  will  cause  him  to  pay  the 
expenses  mentioned  in  section  eight  of  the  drainage  act 
Our  decision  did  not  cover  such  expenses.  The  only  point 
we  decided  was,  that  the  appellant  was,  under  the  law,  entitled 
to  recover  costs  in  the  common  pleas  court 

The  petition  is  overruled. 

%  Wi  Cooper  and  C.  N.  Pollard^  for  appellant 

y.  W.  Robinson^  for  appellee. 


The  State,  on  the  Relation  of  Allen,  Adm'x,  v.  Sherill. 

Sheriff's  Saxx. — Jtedm^Hon^ — Lim  of  Judgmatt. — ^Wbere  land  sold  on  exe- 
cution for  less  tban  Uie  amonnt  of  the  judgment  on  which  such  execution  was 
issued  is  redeemed  by  the  judgment  defendant,  under  the  act  of  1861  (2  G.  & 
H.  251),  the  priority  of  the  lien  of  said  judgment  for  the  remainder  of  the 
amount  thereof  over  other  judgment  Kens  continues  as  if  such  sale  had  not 
been  made. 

APPEAL  from  the  Putnsun  Circuit  Court. 

Downey,  J. — ^This  was  a  proceeding  by  mandate  against  the 
appellee  as  sheriff  of  Putnam  county,  by  the  relator,  to  com- 
pel him  to  execute  to  her  a  certificate  of  purchase  for  cer- 
tain real  estate  of  which  she  was  the  purchaser  at  sheriff's 
sale. 

The  facts  are,  that  on  the  12th  day  of  October,  1867,  the 
relator  recovered  a  judgment  against  Harrison  and  Martin 
Allen,  which  became,  from  that  date,  a  lien  on  said  real  es- 
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tate.  On  the  17th  day  of  February,  1868,  William,  George, 
and  Moses  Risler  obtained  judgment  against  said  Martin 
Allen,  which  also  became  a  lien  on  said  real  estate. 

On  the  1 6th  day  of  May,  1868,  an  execution  was  issued 
on  the  judgment  of  the  relator,  which  was  levied  on  the 
real  estate  in  question,  and  it  was  advertised,  sold,  and 
purchased  by  the  relator,  and  the  sheriff  gave  her  a  certifi- 
cate of  purchase.  After  crediting  the  amount  of  her  bid, 
there  was  a  balance  due  on  her  judgment  of  four  hundred 
and  ninety-eight  dollars  and  some  costs. 

On  the  17th  of  July,  1869,  the  lands  were  redeeme'd  by 
the  execution  defendants.  On  the  21st  of  July,  1869,  the 
relator  caused  another  execution  to  be  issued  on  her  judg- 
ment to  collect  the  balance  due,  which  was  levied  on  the 
same  lands,  August  2d,  1869;  and  on  the  same  day,  August 
2d,  1869,  the  Rislers  caused  an  execution  to  be  issued  on 
their  judgment,  and  had  it  levied  on  the  same  land.  The  land 
was  advertised  for  sale  on  both  of  the  executions,  and  was 
sold  on  the  28th  day  of  August,  1869,  and  again  purchased 
by  the  relator  for  the  amount  of  the  balance  due  on  her 
judgment  and  the  costs.  She  tendered  to  the  sheriff  the 
amount  of  the  costs  and  offered  to  receipt  her  jndgrment  in 
full,  and  demanded  a  certificate  of  purchase,  which  the  sher- 
iff refused  to  execute  to  her  on  the  ground  that  the  Rislers 
claim  to  share  with  her  in  the  amount  of  the  purchase- 
money.    She  brought  the  amount  of  costs  into  court. 

The  sheriff  appeared  to  the  action,  and  demurred  to  the 
complaint.  The  demurrer  was  sustained,  and  final  judgment 
was  rendered  for  the  defendant. 

The  position  of  the  appellee  is,  that  the  land,  on  redemp- 
tion, became  subject  to  the  lien  of  all  the  judgments  alike, 
as  if  it  had  been  land  the  title  to  which  the  judgment  defend- 
ants had  acquired  after  the  rendition  of  all  the  judgments. 

The  appellant  insists  that  the  title  never  passed  out  of  the 
execution  defendants,  because  no  deed  was  executed  on  the 
first  sale,  by  the  sheriff;  and  that,  consequently,  on  redemp- 
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tion,  the  priority  of  her  judgment  lien  was  not  in  any  way 
disturbed 

We  are  of  the  opinion  that  the  position  of  the  appellant 
is  correct.  The  purchase  of  the  land  by  her  and  the  receipt 
of  the  certificate  gave  her  neither  the  title  to  the  land  nor 
the  right  to  the  possession.  If  the  land  had  not  been  re- 
deemed within  the  year,  then  it  would  have  been  the  duty 
of  the  sheriff  to  have  executed  to  her  a  deed,  which  would 
have  divested  the  Aliens  of  the  title  and  conveyed  it  to  her, 
and  that  would  have  entitled  her  to  the  possession  of  the 
land.  The  sheriff's  deed  is  the  vehicle  which  conveys  the 
title  to  the  purchaser.    2  G.  &  H.  250,  sec.  472. 

But  it  is  urged  by  the  appellee,  that,  while  Mrs.  Allen  held 
the  certificate  of  purchase,  the  Rislers  could  not  levy  on 
and  sell  the  land;  that  she  held  it  with  a  complete  right  to 
it,  subject  only  to  redemption;  and  that  when  it  was  redeemed 
it  became  again  the  land  of  the  judgment  debtors,  and  was 
to  be  regarded  as  newly  acquired  land  and  subject  to  the 
rule  as  laid  down  in  MicJiaels  v.  Boyd^  1  Ind.  259,  where  it 
is  held,  that  when  the  judgment  debtor  is  not  the  owner  of 
land  at  the  time  of  the  rendition  of  several  judgments  against 
him,  but  afterwards  acquires  title  thereto,  each  judgment  be- 
comes a  lien  at  the  same  instant  that  the  land  is  acquired,  as 
if  they  had  all  been  rendered  at  the  same  time;  and  in  such 
case,  the  execution  first  issued  and  levied  has  preference. 

We  cannot  assent  to  this  proposition.  If  the  land  would 
sell  for  any  amount  over  the  sum  due  on  the  judgment  of 
the  relator,  the  Rislers  had  only  to  redeem  the  land,  and 
then  bring  it  to  sale  again,  when  they  would  have  had  a  lien 
on  the  premises  for  the  redemption  mqney  against  the  owner 
and  any  junior  incumbrancer.  Acts  1861,  Spec.  Sess.  79, 
sec.  3;  2  G.  &  H.  251,  note. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  circuit  court  to  overrule  the 
demurrer  to  the  complaint. 

F.  T,  Brown,  for  appellant 

S.  Claypool,  %  A,  Matson,  and  C.  C.  Matson^  for  appellee. 
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BOULDBN  V.  SCIRCLE. 

Assignment  of  Errors. — ^Tew  Trial, — ^Where  the  overruling  of  a  motion  for  a 
new  trial  is  assigned  as  error,  this  presents  to  the  Supreme  Court  all  the 
grounds  for  a  new  trial  properiy  set  forth  in  the  motion,  and  said  grounds  fiar 
a  new  trial  need  not  be  specially  assigned  as  errors. 

E^DEN^ — GmtribuHan, — Statute  of  Frauds, — ^A.  conveyed  certain  real  estate 
to  B.  C.  and  D.,  fo  each  an  undivided  one-third  portion  thereof,  in  considera- 
tion of  the  verbal  agreement  of  said  grantees  to  pay  a  certain  indebtedness  to 
£.  evidenced  by  certain  commercial  paper  on  which  A.  was  principal  and  B. 
surety,  but  to  which  C.  and  D.  were  not  parties.  This  paper  was  afterwards 
renewed  by  other  paper  to  which  B.  C.  and  D.,  with  another,  became  parties, 
without  A.  The  latter  paper  was  renewed  by  a  note  given  by  B.  and  C, 
against  whom  judgment  was  obtained  thereon,  one-third  of  which  was  paid 
by  C.  and  the  remainder  by  B. 

Heldf  in  a  suit  by  B.  against  D.  for  contribution,  thaf  the  plaintiff  was  entitled 
to  prove  the  consideration  of  said  deed. 

Heidf  also,  that  D.  was  liable  for  contribution. 

APPEAL  from  the  Clinton  Common  Pleas. 

Downey,  J. — ^This  was  an  action  by  the  appellant  against 
the  appellee,  for  money  paid  to  and  for  his  use.  The  plaintifT 
filed  a  complaint,  and  afterwards  what  is  styled  a  supple- 
mental complaint,  but  which  would  with  more  propriety  be 
denominated  an  amendment  to  the  complaint. 

The  complaint  is  general  in  its  terms,  and  the  supplemental 
complaint  narrates  the  transactions  out  of  which  it  is  claimed 
the  cause  of  action  arises,  alleging  that  James  Snowden  had 
executed  his  promissory  note  to  the  Bank  of  the  State,  at 
Indianapolis,  for  seven  hundred  dollars ;  that  the  plaintiff)  and 
defendant,  and  one  Baker,  executed  said  note  with  Snowden, 
as  his  securities;  that  about  the  same  time,  Snowden,  as 
principal,  and  said  plaintifT  and  defendant  and  said  Baker  as 
his  securities,  executed  another  note  to  Alfred  and  John  C. 
S.  Harrison,  for  five  hundred  dollars;  that  afterwards  said 
notes  were  renewed  by  said  parties  from  time  to  time ;  that 
in  the  mean  time,  Snowden  becoming  unable  to  pay  said 
notes,  and  it  being  apparent  that  the  same  would,  therefore, 
have  to  be  paid  by  said  sureties,  Snowden,  to  indemniQr 


NOVEMBER  TERM,  1870.  61 


Boulden  v.  Scircle. 


them,  as  iar  as  practicable,  with  his  wife,  on  the  2d  day 
of  September,  1858,  executed  to  Baker  and  plaintiff  and  de- 
fendant, the  sureties  as  aforesaid,  a  deed  of  conveyance  for 
eighty  acres  of  land  in  Tipton  county,  which  is  described  in 
the  complaint,  subject  to  a  certain  mortgage  thereon,  a  copy 
of  which  deed  is  made  part  of  the  complaint.    That  after- 
wards the  note  to  the  Bank  of  the  State  was  renewed  in  the 
names  of  said  sureties  only,  on  which  said  bank  obtained 
judgment  jointly  against  said  sureties.  Baker,  Scircle,  and 
Boulden,  in  the  circuit  court  of  Clinton  county,  on  the  loth 
day  of  April,  1862,  for  six  hundred  and  five  dollars  and  two 
cents:    That  on  the  2Sth  day  of  January,  i860,  the  plaintiff 
and  Baker  lifted  and  canceled  the  note  held  by  the  Harrisons, 
by  executing  to  them  their  two  promissory  notes  of  that 
date,  one  for  three  hundred  and  forty-five  dollars,  at  one  year, 
and  the  other  for  three  hundred  and  sixty-four  dollars  and 
fifty  cents,  at  two  years,  which  included  interest  to  the  ma- 
turity of  said  notes.    That  on  the  12th  day  of  April,  1862, 
the  Harrisons  obtained  judgment  on  the  notes  held  by  them 
against  Baker  and  the  plaintifl)  for  the  sum  of  seven  hundred 
and  forty  dollars  and  thirty-six  cents.    That  afterwards  the 
defendant  paid  two  hundred  and  fifteen  dollars  and  fifty-six 
cents  on  the  judgment  in  favor  of  the  bank,  which  was  all 
that  he  had  paid  on  said  claims.    That  Baker  had  paid  his 
full  share,  viz.:  one-third  of  said  judgment,  interest  and 
costs;  and  the  plaintiff  had  paid  the  balance  of  said  judg- 
ment in  full,  to  wit,  on  the  judgment  in  favor  of  said  Har- 
risons, April  9th,  1863,  three  hundred  and  ninety-three  dol- 
lars and  thirty-nine  cents,  February  19th,  1864,  three  hundred 
and  thirty  dollars ;  and  on  the  judgment  in  favor  of  the  Bank 
of  the  State,  May  7th,  1 866,  seventy-five  dollars,  and  June  7th, 
1866,  eighty-eight  dollars  and  twenty  cents.    That  Snowden, 
ever  since  the  execution  of  said  deed,  has  been  insolvent, 
and  has  no  property  subject  to  execution.    That  the  plaintiff 
was  compelled  by  law  to  pay  the  amounts  aforesaid.    That 
at  the  time  of  the  execution  of  said  deed  of  conveyance,  it 
was  the  express  understanding  among  all  parties,  that  said 
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sureties  should  pay  oflT  said  claims,  each  sharing  alike  in  the 
payments,  and  each  receiving  one  undivided  third  part  of 
said  land.  That  the  interest  of  said  Scircle  in  said  land  was, 
at  the  date  of  said  deed,  and  ever  since  has  been,  worth  six 
hundred  dollars,  and  amply  sufficient  to  indemnify  said  de- 
fendant That  said  several  notes  were  executed  without 
relief  from  valuation  laws,  and  the  judgments  rendered 
accordingly. 

After  several  motions  and  a  demurrer  addressed  to  the  sup- 
plemental complaint,  which  were  all  overruled,  the  defendant 
answered,  first,  a  general  denial;  and  second,  he  admitted 
the  making  of  the  note  to  the  Bank  of  the  State ;  that  it  was 
taken  up  by  the  sureties,  and  their  own  notes  given,  and  that 
judgment  was  obtained  by  the  bank,  but  alleges  the  payment 
of  his  one-third  part  thereof. ,  He  also  admitted  the  execu- 
'  tion  of  the  deed  by  Snowden  to  the  securities,  for  the  Tip- 
ton county  lands ;  but  he  denied  that  he  ever  executed  the 
note,  or  became  liable  to  the  Messrs.  Harrison,  or  to  the 
plaintiff,  for  their  debt,  and  denies  all  the  other  allegations 
of  the  complaint. 

Trial  by  jury,  verdict  for  the  defendant,  motion  for  a  new 
trial  overruled,  and  judgment  on  the  verdict.  The  evidence 
is  in  the  record  by  a  bill  of  exceptions. 

The  new  trial  was  asked  for  the  following  reasons :  first,  that 
the  verdict  is  contrary  to  the  evidence  given  on  the  trial ; 
second,  it  is  contrary  to  law ;  third,  the  exclusion  of  legal 
evidence  offered  by  the  plaintiff,  material  to  establish  his  right 
to  recover. 

The  second  error  assigned  is  the  overruling  of  the  motion 
for  a  new  trial.  The  first  is  a  repetition  of  the  third  reason 
for  a  new  trial,  and  was  unnecessary,  as  the  second  assign- 
ment of  error  brings  before  us  the  rulings  of  the  court  in 
excluding  evidence. 

The  evidence  shows  that  the  defendant  had  paid  his  share 
of  the  debt  due  the  bank,  and  the  controversy  seems  to  have 
narrowed  down  to  the  question  whether  or  not  the  de- 
fendant was  liable  to  the  plaintiff  for  one-third  of  the  amount 
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paid  by  him  in  satisfaction  of  the  debt  to  the  Messrs.  Har- 
rison. 

At  the  time  the  deed  was  made  to  Boulden,  Baker  and 
Scircle,  Bouldcn  was  the  only  one  of  them  who  .was  on  the 
paper  held  by  the  Harrisons.  But  at  its  next  renewal  after 
that  date,  which  was  on  the  25th  day  of  July,  1859,  ^^^ 
Scircle  and  Baker  became  parties  to  it,  with  Boulden  and 
one  Scott. 

This  bill  was  renewed  by  a  note  for  three  hundred  and 
forty-five  dollars,  and  one  for  three  hundred  and  sixty-four 
dollars  and  fifty  cents,  drawn  by  Boulden  and  Baker,  and 
secured  by  mortgage  on  Boulden's  real  estate ;  and  these  are 
the  two  notes  which  were  collected  by  suit  by  the  Messrs. 
Harrison. 

The  plaintiff  thereupon  offered  to  prove  by  Snowden  and 
himself,  that  the  sole  and  only  consideration  of  the  deed 
from  Snowden  and  wife  to  Boulden,  Baker,  and  Scircle,  was 
their  joint  agreement  to  pay  his  obligation  to  the  Harrisons, 
represented  by  the  foregoing  chain  of  notes  and  bills  of  exf 
change,  and  the  note  to  the  Bank  of  the  State,  which  evi- 
dence the  court  refused  to  allow  to  go  to  the  jury,  and  to 
which  ruling  the  plaintiff  excepted.  Prior  to  this,  while 
Snowden  was  testifying  on  behalf  of  the  plaintiff,  the  court 
ruled  out  so  much  of  the  testimony  of  this  witness  as  tended 
to  prove  that  it  was  agreed  as  a  part  of  the  consideration  of 
the  deed,  that  the  vendees  were  to  pay  the  witness's  note  to 
the  Harrisons,  unless  the  plaintiff  would  first  prove  that  the 
defendant  had  endorsed  or  signed  that  note,  or  some  other 
note  substituted  therefor.  To  this  ruling  of  the  court  the 
plaintiff  also  excepted. 

The  counsel  for  the  appellee  suggests  that,  as  the  testi- 
mony of  the  only  witness  who  detailed  the  history  of  the 
Harrison  claim  in  its  various  renewals,  &c.,  gave  his  evidence 
by  saying,  ''that  the  bank  books  showed  the  following  state 
of  accounts  with  James  Snowden,"  &c.,  the  court  may 
have  excluded  the  other  testimony  offered  because  this  evi- 
dence  was  secondaiy  in  its  character.     It  is  a  sufficient 
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answer  to  this  position  to  say  that  no  objection  seems  to  have 
been  made  in  the  common  pleas  to  the  character  of  the 
evidence. 

The  court  seems  to  have  proceeded  upon  the  theory  that, 
to  make  the  agreement  valid  under  the  statute  of  frauds,  on 
the  part  of  Scircle,  to  pay  any  part  of  the  Harrison  debt,  in 
consideration  of  the  execution  of  the  deed  to  him,  and  Baker 
and  Boulden,  by  Snowden,  then  Scircle  must,  at  that  time, 
have  been  a  party  to  the  paper  held  by  the  Harrisons.  We 
think  this  position  is  not  tenable.  As  we  have  already  stated, 
Scircle  became  a  party  to  the  paper  given  in  renewal  to  the 
Harrisons,  next  after  the  date  of  the  deed.  If  there  was 
anything  in  the  objection  that  Scircle  could  not  bind  himself 
by  parol  to  pay  the  debt,  or  a  share  of  the  debt  of  Snow- 
den,  the  objection  was  removed  by  his  becoming  a  party  to 
the  paper  in  apparent  pursuance  of  the  agreement. 

The  evidence  shows  that  Scircle  conveyed  away  the  inter- 
est in  the  Tipton  county  land  for  the  consideration  of  five 
hundred  dollars,  and  that  he  paid,  in  discharge  of  one-third 
of  the  bank  debt,  two  hundred  and  thirty-nine  dollars  and 
seven  cents,  thus  leaving  in  his  hands  two  hundred  and  sixty 
dollars  and  ninety-three  cents,  which  it  would  seem  he  had 
no  equitable  right  to  hold  upon  his  theory  of  the  case. 

We  think  the  evidence  should  have  gone  to  the  jury. 

Judgment  reversed;  costs  to  appellant 

y.  N.  Sims,  for  appellant 

Z.  McClurg,  for  appellee. 


Ex  PARTE  Sylvester  Proctor. 

APPEAL  from  the  decision  of  the  Judge  of  the  Court  of 
Common  Pleas  of  the  Seventeenth  Judicial  District. 
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Proceedings  on  writ  of  liabeas  corpus. 

Per  Curiam. — On  a  careful  perusal  of  the  evidence,  we 
are  satisfied  that  the  prisoner,  Sylvester  Proctor,  is  entitled 
to  be  let  to  bail.  Therefore  it  is  considered  that  the  judg- 
ment below,  refusing  the  admission  of  the  said  Proctor  to 
bail,  be  reversed,  and  that  the  cause  be  remanded,  with  in- 
structions to  the  judge  below  to  admit  the  said  Proctor  to 
bail  in  the  sum  of  ten  thousand  dollars. 

And  it  is  ordered  that  this  judgment  be  certified  down  im- 
mediately. 

A,  S,  Blake ^  R.  M.  yohnson,  and  O,  H.  Main,  for  appellant 
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GoKsn)£KATiON. —  Promissory  Note, —  Patent  RigJtt. — Evidence. -^^vXt  on  a 

promissory  note  given  by  the  defendant  to  the  plaintiff  in  consideration  of  the 

assignment  of  a  patent  right  to  the  former  by  the  latter. 
Held^  that  the  fact  that  after  the  date  of  said  note  another  patent  for  the  same 

invention  was  issued  to  another  patentee,  could  not  be  shown  under  an -answer 

setting  up  want  of  consideration. 
Same. — Pleading, — Evidence. — An  answer  of  entire  want  of  consideration  will 

fail  if  it  appear  on  the  trial  that  there  was  any  consideration,  however  small. 

« 

APPEAL  from  the  Clinton  Common  Pleas. 

Downey,  J. — Eichinger  sued  Crow  upon  a  promissory 
note.  Answer,  first,  no  consideration ;  second  and  third,  the 
same,  setting  out  the  facts.  Reply  by  way  of  traverse  to  the 
special  paragraphs  of  the  answer.  Trial  by  jury,  and  ver- 
dict and  judgment  for  the  plaintiff.  Motion  afterwards  dur- 
ing the  term,  for  a  new  trial,  which  was  overruled,  and  a 
bill  of  exceptions  filed  showing  the  points  which  are  relied 
upon  to  revese  the  judgment. 

The  first  thing  complained  of  is  the  exclusion  of  a  certi- 
fied copy  of  a  patent  with  the  accompanying  drawings  and 
Vol.  XXXIV.— .5 
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specifications,  dated  January  14th,  1868,  to  one  Green,  offered 
in  evidence  by  the  appellant.  The  note  on  which  the  suit 
was  brought  is  dated  December  4th,  1866.  This  note  was 
given,  in  part  at  least,  for  the  assignment  of  a  patent  right 
by  the  payee  to  the  maker  of  the  note,  and  which  he  claimed 
to  have  derived  by  assignment  from  one  Clark.  We  do  not 
see  how  the  patent  to  Green,  conceding,  as  was  claimed  by 
the  appellant,,  that  it  was  for  the  same,  or  nearly  the  same, 
invention,  could  aflect  the  rights  of  the  parties  under  a  pat- 
ent issued  long-  before.  We  think  the  court  committed  no 
error  in  rejecting  the  evidence. 

The  remaining  questions  relate  to  the  charges  of  the  court 
to  the  jury,  and  to  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict  of  the  jury.  We  have  examined  the  charges 
and  do  not  discover  any  objection  to  them. 

The  evidence  shows  that  there  was  a  balance  due  from  the 
appellant  to  the  appellee  growing  out  of  sales  of  the  patented 
article,  made  before  the  note  was  executed,  which  entered 
into  and  formed  part  of  the  consideration  of  the  note.  Both 
of  the  parties,  who  were  witnesses  on  the  trial,  swear  to  this, 
though  they  differ  as  to  the  amount  As  all  the  paragraphs 
of  the  answer  set  up  an  entire  want  of  consideration,  the 
defense  was,  for  this  reason,  not  made  out.  This  rule,  so  far 
as  the  decisions  of  this  court  are  concerned,  depends  upon 
the  authority  of  the  case  of  Wlieclock  v.  Barney^  27  Ind.  462, 
citing  Kemodle  v.  Hunt,  4  Blackf.  57. 

About  twenty  months  elapsed  from  the  date  of  the  note 
until  the  suit  was  brought  en  it,  and  it  does  not  appear  that 
Crow  took  any  steps  to  rescind  the  contract,  or  that  he 
ever  tendered  a  reconveyance  of  £he  territory  conveyed  to 
him  at  the  time  of  executing  the  note.  The  note  imported 
a  consideration.  The  anus  was  on  the  appellant.  We  think 
tibe  evidence  was  sufficient. 

The  judgment  is  affirmed,  with  five  per  cent  damages  and 
costs. 

y.  N.  Sims  and  C.  Sims,  for  appellant. 

i^  B.  Everett  and  i?.  P.  Davidson,  for  appellee. 
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84    er 
Devin.  Guardian,  v.  Scott  and  Another.  \^  '  - 

Habitual  Drunkard. — Legislative  Control. — The  act  of  March  9th,  1867, 
(Acts  1867,  p.  109),  "  to  provide  for  the  care  and  custody  of  the  person  and 
estate  of  habitual  drunkards/'  is  an  enactment  within  the  power  of  the  legis- 
lature. 

Same. — Contracts  of  Drunkards.  Under  Guardianship, — Injunction. — An  in- 
quisition under  said  act  by  which  it  is  found  that  a  person  is  an  habitual  drunk-- 
axd  and  incapable  of  managing  his  estate,  or  that  there  b  danger  of  his  squan- 
deripg  it,  and  the  appointment  of  a  guardian  for  him,  are  conclusive  evidence 
of  the  incapacity  of  such  person  to  make  a  contract  while  under  such  guardi- 
anship; and  the  collection  of  a  judgment  rendered  against  a  person  while  un- 
der such  guardianship,  the  guardian  not  being  a  party  thereto  and  having  na 
knowledge  thereof  until  after  its  rendition,  on  a  contract  made  by  said  person 
after  inquisition  found,  will  be  enjoined  at  the  suit  of  the  guardian,  when  it 
does  not  affirmatively  appear  that  the  contract  was  for  nesessaries  furnished 
said  person,  the  guardian  having  failed  to  make  needful  provision. 

APPEAL  from  the  Gibson  Common  Pleas, 
BusKiRK,  J. — ^The  appellant,  as  the  guardian  of  James  A. 
Devin,  filed  a  complaint  in  the  court  below,  againt  the  ap- 
pellees, to  enjoin  them  from  collecting  a  judgment  rendered 
by  a  justice  of  the  peace  in  favor  of  Thomas  J.  Scott,  one 
of  the  appellees,  and  against  the  said  James  A.  Devin.  The 
court  granted  an  injunction,  and  afterwards,  on  the  motion 
of  the  appellees,  the  injunction  was  dissolved,  to  which  the 
appellant  excepted;  and  she  now  prosecutes  this  appeal  for  the 
sole  purpose  of  obtaining  a  reversal  of  the  order  of  the  court 
dissolving  the  injunction.  This  is  the  only  question  pre- 
sented by  the  record  for  our  decision.  The  complaint  alleges, 
in  substance,  these  facts,  namely: 

That  in  a  proceeding  pending  in  the  Gibson  Common 
Pleas  Court,  at  the  August  term,  1867,  wherein  Nancy  Dev- 
in was  plaintiff,  and  James  A.  Devin  was  the  defendant,  the 
Court  found  that  said  James  was  an  habitual  drunkard,  and. 
incapable  of  managing  his  estate,  and  that  there  was  danger 
of  his  squandering  it;  that  the  court  appointed  the  said 
Nancy  Devin  the  guardian  of  the  person  and  estate  of  the 
said  James  A.  Devin,  and  that  she  duly  qualified  as  suchi 
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guardian ;  that  the  said  Thomas  J.  Scott,  on  the  30th  day  of 
March,  1869,  obtained  a  judgment  against  the  said  James  A. 
Devin,  before,  and  in  the  court  of,  Andrew  J.  Wright,  a  justice 
of  the  peace,  for  the  sum  of  twenty-three  dollars  and  eighty- 
five  cents  and  costs  of  suit;  that  the  summons  in  the  said 
cause  had  been  issued  against  and  served  on  the  said  James 
A.  Devin;  that  the  said  Nancy  Devin  as  such  guardian  was 
not  a  party  to  said  action,  and  had  no  knowledge  of  it,  un- 
til long  after  the  rendition  of  the  said  judgment;  that  the 
contract  upon  which  the  said  judgment  was  rendered  had 
been  made  between  the  said  Thomas  J.  Scott  and  the  said 
James  A.  Devin,  after  the  said  James  A.  Devin  had  been 
adjudged  an  habitual  drunkard  and  incapable  of  managing 
his  estate  and  the  appointment  of  a  guardian ;  that  an  execu- 
tion had  been  issued  on  the  said  judgment  and  delivered  to 
the  appellee  George  Reed,  as  constable,  who  had  by  virtue 
thereof  levied  on  a  certain  overcoat,  being  the  property  of 
the  said  James  A.  Devin,  and  that  the  said  Reed,  as  such 
constable,  threatened  to  sell  the  said  property.  The  prayer 
of  the  complaint  was,  that  the  defendants  be  perpetually  re- 
strained and  enjoined  from  the  collection  of  said  judgment. 

The  -decision  of  the  question  presented  will  depend  upon 
the  interpretation  and  construction  of  an  act  entitled  "An 
act  tojprovide  for  the  care  and  custody  of  the  person  and 
estate  of  habitual  drujikards"  (approved  March  9th,  1867). 
See  Acts  of  1867,  p.  109.  The  first  section  of  said  act  con- 
fers upon  the  circuit  and  common  pleas  courts  the  power, 
when  a  complaint  under  oath  is  filed,  alleging  that  any  per- 
.son  is  an  habitual  drunkard,  and  is  the  owner  of  real  or  per- 
sonal estate,  or  both,  that  he  is  incapable  of  taking  care  of  the 
same,  or  that  there  is  danger  of  his  squandering  it,  to  hear 
and  determine  as  to  the  truth  of  the  matters  alleged,  after 
the  defendant  has  received  ten  days  notice  of  such  proceed- 
ing. The  second  section  provides  that  if  the  court  or  jury 
trying  the  same  shall,  after  the  evidence  is  heard,  find  that 
such  person  is  not  an  habitual  drundard,  and  is  capable  of 
managing  his  estate,:  and  that  there  is  no  danger  of  his  squan- 
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dering  it,  such  person  shall  be  discharged,  and  the  costs  of 
the  proceeding  shall  be  taxed  against  the  complaining  party; 
but  if  the  court  or  jury  trying  the  cause  shall  find  that  such 
person  is  an  habitual  drunkard,  is  incapable  of  managing  his 
estate,  or  that  there  is  danger  of  his  squandering  the  same, 
the  court  shall  appoint  some  resident  of  the  county  (who 
shall  execute  bond  to  the  satisfaction  of  the  court,  that  he 
will  faithfully  perform  his  trust),  who  shall  act  as  the  guard- 
.  ian  of  such  person  and  his  estate  under  like  restrictions  and 
in  the  same  manner,  with  the  same  powers  and  duties  as  in 
the  case  of  guardians  for  minors,  and  the  costs  of  such  pro- 
ceedings shall  be  paid  out  of  such  person's  estate. 

The  third  section  provides  that  the  court  may,  at  any  time 
afler  one  year  from  making  such  appointment,  upon  satisfac- 
tory proof  that  such  person  has  reformed  and  has  volunta- 
rily refrained  from  the  use  of  intoxicating  liquor,  for  at  least 
one  year,  discharge  the  guardian  and  restore  the  property  to 
such  person. 

It  is  claimed  by  the  appellees  that  the  legislature  did  not 
possess  the  power  to  enact  the  above  statute,  for  the  reason 
that  it  deprives  a  citizen  of  the  right  to  enjoy,  control,  and 
dispose  of  his  property,  and  to  make  contracts.  We  think 
there  is  no  doubt  as  to  the  power  of  the  legislature  to  pass 
such  a  law,  or  as  to  the  duty  of  the  courts  to  enforce  it  in  all 
proper  cases.  We  presume  that  no  one  will  call  in  question 
the  power  of  the  legislature  to  pass  laws  depriving  idiots, 
lunatics,  and  all  persons  of  unsound  mind,  of  the  power  of 
controlling  and  squandering  their  estates,  and  appointing 
guardians  of  their  persons  and  estates.  This  is  done  for  the 
protection  of  such  persons  as  are  incapable  of  protecting 
themselves.  It  surely  can  make  no  difference  whether  the 
inability  has  existed  from  birth;  or  has  been  caused  by  disease  \ 
or  accident,  or  produced  by  the  excessive  use  of  intoxicating 
liquors.  The  true  inquiry  is,  whether  a  person,  from  any 
cause,  is  incapable  of  making  contracts  and  managing  his 
property.  When  this  fact  is  found  by  a  competent  court,  it 
is  the  duty  of  such  court  to  place  such  person  under  guar- 
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dianship;  and  when  such  person  is  restored  to  reason  and  is 
capable  of  managing  his  property  and  making  contracts,  then 
the  disability  should  be  removed,  and  the  party  restored  to 
all  his  rights.  In  England,  the  court  of  chancery  has  the 
control  of  the  persons  and  estates  of  idiots,  lunatics,  and  per- 
sons of  unsound  mind.  In  this  country  it  is  regulated  by  the 
statutes  of  the  several  states.  See  i  Par.  Con.  386;  2  Kent 
Com.  450;  In  Re  Wendell^  i  Johns.  Ch.  600;  Hovey  v.  Hot- 
fnofty  49  Me.  269. 

The  next  question  presented  is  as  to  the  effect  of  an  inquisi- 
tion found  that  a  person  is  an  habitual  drunkard  and  incapable 
of  managing  his  property.  It  is  insisted,  in  this  case,  that  it 
does  not  deprive  a  person  who  is  placed  under  guardianship, 
of  the  power  of  making  contracts,  for  the  reason  that  the  stat- 
ute does  not,  in  express  terms,  declare  such  contracts  void 
It  is  not  necessary  that  the  statute  should  declare  contracts 
made  by  a  person  of  unsound  mind  void.  The  judicial  find- 
ing that  the  person  was  of  unsound  mind,  and  incapable  of 
making  contracts,  and  the  appointment  of  a  guardian,  are 
conclusive  evidence  that  all  subsequent  contracts  are  void, 
and  prima  facie  evidence  that  prior  contracts  were  void. 
The  Supreme  Court  of  New  York,  in  the  case  of  Fitzhugk 
v.  WUcoXy  12  Barb.  235,  say:  "Indeed,  it  seems  to  me  per- 
fectly clear  that  the  judgment  of  the  law  which  pronounce^ 
the  party  a  lunatic,  and  gives  over  his  person  and  estate  to 
the  custody  of  another,  takes  away  from  him,  absolutely,  all 
competency  to  contract,  until  his  rights  are  restored." 

In  the  same  opinion  the  court  say,  "The  inquisition  found 
and  the  decree  thereon  are  notice  to  all  the  world,  and  ope- 
rate as  a  judicial  sentence  upon  the  question." 

The  same  court,  in  the  case  of  Wadsworth  v.  SJierman^  14 
Barb.  169,  say,  "An  inquisition  by  which  a  person  is  found 
to  be  of  unsound  mind  and  incapable  of  conducting  his  own 
affairs,  in  consequence  of  habitual  drunkenness,  is  conclusive 
evidence  of  the  incapacity  of  such  person."  See  AP Donald 
V.  Morton^  i  Mass.  543;  White  v.  Palmer,  4  Mass.  147; 
Leonard  V.  Leonard,  14  Pick.  280;  Breed  v.  Pratt,  18  Pick, 
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115;  2  Kent  Com.  235,  236;  and  In  Re  Gangwer^s  Estate, 
14  Penn.  SL  417.  Some  of  the  authorities  above  quoted 
hold  that  an  inquisition  is  not  conclusive  evidence,  but  is 
prima  facie  evidence,  and  that  it  is  competent  to  allege  and 
prove  that  when  the  contract  was  made  the  party  had  a 
lucid  interval,  but  the  very  decided  weight  of  adjudicated 
cases  is  in  favor  of  the  conclusiveness  of  the  inquisition. 

But  it  is  urged,  that  the  debt  upon  which  the  judgment 
sought  to  be  enjoined  was  rendered  may  have  been  created 
for  necessaries.  This  may  be  true,  and  yet  it  may  be  that  it 
was  for  intoxicating  liquors.  We  are  not  informed  by  the 
record  what  the  consideration  was.  But  whose  fault  is  it, 
that  we  are  not  informed  ?  The  general  rule  is,  that  contracts 
made  by  a  person  who  has  been  found  incapable  of  conduct- 
ing his  affairs  and  placed  under  guardianship  are  void.  If 
this  case  comes  within  any  of  the  exceptions  to  this  rule,  it 
was  the  duty  of  the  party  relying  upon  that  fact  to  allege 
and  prove  that  it  came  within  the  exception.  The  guardian 
appointed  under  the  act  of  1867  is  required  to  "act  as  the 
guardian  of  such  person  and  his  estate,  under  like  restriction, 
and  in  the  same  manner,  with  the  same  powers  and  duties,  as 
in  the  case  of  guardians  for  minors." 

We  have  seen  that  the  inquisition  and  appointment  of  a 
guardian  are  notice  to^all  the  world,  and  it  results  that  per^ 
sons  dealing  with  the  ward  or  guardian  must  take  notice  of 
the  rights  of  the  ward  and  the  powers  and  duties  of  the 
guardian.  A  minor  may  make  a  valid  contract  for  necessa- 
ries, if  the  father  or  guardian  has  failed  or  refused  to  furnish 
them.  Two  things  have  to  concur  to  render  such  a  contract 
valid;  first,  that  the  father  or  guardian  had  failed  to  make 
neediul  provision  for  the  minor,  and  secondly,  that  the  arti- 
cles sold  were  "necessaries,"  within  the  well-understood 
meaning  of  that  word  i  Par.  Con.  298;  Gwaltney  v.  Can- 
^,31  Ind.  227;  McCrillis  v.  Bartlett,  8  N.  H.  569.  We 
think,  upon  the  facts  stated  in  the  complaint,  that  the  court 
should  have  decreed  a  perpetual  injunction,  and  that  it  erred 
in  dissolving  the  injunction  granted 
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The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  render  a  decree 
perpetually  enjoining  the  collection  of  said  judgment 

D.  F.  Embree,  for  appellant. 

A.  C.  Donald^  for  appellee. 


BOYER  V.  TiEDEMAN. 

Practice. — Misjoinder  of  Cattses. — The  joinder  of  a  cause  of  action  sounding 
in  tort  with  one  sounding  in  contract  is,  under  the  code,  good  ground  for  a 
demurrer  assigning  a  misjoinder  of  causes  of  action ;  and  where  such  a  de- 
murrer to  a  complaint  has  been  properly  sustained,  the  plaintiff  cannot  suc- 
cessfully complain  in  the  Supreme  Court  of  the  action  of  the  court  below  in 
thereupon  rendering  judgment  against  him  for  costs,  where  he  merely  excepted 
to  the  ruling  on  the  demurrer,  but  interposed  no  objection  to  the  judgment, 
and  took  no  step  for  a  separation  of  the  causes. 

APPEAL  fromthe  Elkhart  Common  Pleas. 

WoRDEN,  J. — Boyer,  the  appellant,  sued  the  appellee,  the 
complaint  containing  two  paragraphs.  The  first  paragraph 
is  in  tort,  charging  the  defendant  with  fraud  in  invoicing  a 
stock  of  goods.  It  charges,  in  substance,  that  the  plaintiff 
purchased  of  defendant  a  stock  of  groceries  and  fixtures,  at 
five  per  cent,  advance  on  the  original  cost;  that  the  plaintiff 
was  a  stranger  in  the  place  and  to  the  grocery  business,  and 
depended  entirely  upon  the  defendant  to  furnish  a  correct 
invoice  of  the  goods  and  the  cost  thereof;  that  after  the 
plaintiff  had  made  the  purchase,  and  taken  possession  of  the 
goods,  he  found  that  the  defendant  had  cheated  and  defrauded 
him  to  the  amount  of  three  hundred  dollars,  by  invoicing  a  large 
part  of  the  goods  at  a  price  much  above  the  cost  thereof. 

The  second  paragraph  sounds  in  contract.  It  alleges  a 
purchase  of  the  property  as  in  the  first  paragraph ;  that  part 
of  the  goods  were  boxed  up  in  a  cellar,  and  difficult  of  inspec- 
tion, and  that  the  plaintiff  relied  upon  the  defendant's  war* 
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ranty  as  to  the  quality  of  the  goods,  which  turned  out  to  be 
worthless ;  it  also  charges  that  some  of  the  goods  fell  short 
in  quantity. 

A  demurrer  was  filed  to  this  complaint,  assigning  for  cause 
a  misjoinder  of  causes  of  action,  which  was  sustained,  and 
exception  was  taken  by  the  plaintiff.  After  sustaining  the  de- 
murrer, the  court  proceeded  to  render  judgment  for  the  defen- 
dant for  costs.  To  this  action  of  the  court  no  objection  was 
made  or  exception  taken ;  nor  was  the  court  asked  to  order 
the  misjoinder  to  be  noted  on  the  order  book,  and  cause  sep- 
arate actions  to  be  docketed ;  nor  did  the  plaintiff  file,  or  of- 
fer to  file,  a  complaint  in  each  of  the  causes. 

There  was  no  error  in  the  ruling  of  the  court  on  the  de- 
murrer. Before  the  code  of  proceedure,  causes  of  action 
sounding  in  tort  and  those  sounding  in  contract  could  not 
be  joined.  Etclunson  v.  Post,  5  Blackf  140.  The  code  has 
made  no  change  in  this  respect.  It  is  quite  apparent  that  the 
first  paragraph  is  based  upon  a  tort,  and  the  second  upon 
contract,  and  that  there  was  a  fetal  misjoinder.  This  is  made 
a  cause  of  demurrer.    Code,  sec.  50. 

So  far  as  any  objection  was  made  to  the  action  of  the  court 
below,  that  action  was  correct,  and  free  from  error.  The 
rendering  of  judgment  for  the  defendant  over  the  objection 
of  the  plaintiff  would  undoubtedly  have  been  erroneous, 
inasmuch  as  the  misjoinder  should  have  been  noted  on  the 
order  book,  and  separate  actions  docketed,  and  the  plaintiff 
should  have  been  permitted  to  file  complaints  therein ;  but 
we  have  seen  that  he  made  no  objection  to  the  judgment,  and 
asked  nothing  at  the  hands  of  the  court. 

The  case  comes  clearly  within,  the  numerous  decisions  of 
this  court,  holding  that  a  party  cannot  successfully  complain, 
in  this  court,  of  the  action  of  the  court  below,  to  which  he^ 
did  not  object  or  except. 

The  judgment  below  is  affirmed,  with  costs. 

G.  A.  Ewing  and  y,  M.  Vanfieet,  for  appellant. 

H.  D.  Wilson  and  y.  D.  Osbom^  for  appellee. 
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CoMPARET  and  Others  v,  Hanna  and  Others. 

JXJI>GitEST,-^yurisdutton. — Scire  Facias, — Estoppel, — A  declaration  in  debt  was 
filed  in  the  circait  court  in  1840,  on  the  back  of  which  was  a  writing  signed 
by  the  defendant  and  dated  three  days  prior  to  the  filing  of  the  declaration,  to 
the  effect  that  he  confessed  the  indebtedness  mentioned  in  the  declaration,  to 
the  amount  of  a  certain  smn,  and  desired  that  judgment  be  rendered  against 
him  for  that  xmiouirt.  The  record  stated  that  upon  the  filing  of  said  declara- 
tion the  plaintiff  proved  to  the  satisfaction  of  the  coort  by  oath  of  a  person 
named  that  said  ''cpgnovit"  was  duly  executed  by  the  defendant,  and  that  he 
was  still  living.  And  thereupon  judgment  was  entered  against  the  defendant 
for  said  amount.  In  1845  ^^  defendant  died,  and  in  1849  the  judgment- 
plaintiff  sued  out  a  scire  facias  from  said  court  against  the  administrator  and 
heirs  of  said  decedent,  which  was  duly  served  upon  them,  requiring,  them- to 
show  cause,  if  any  they  had,  why  execution  should  not  be  issued  upon  said 
judgment,  to  be  levied  upon  certain  real  estate  owned  by  the  judgment-defendant 
at  his  death.  The  administrator  and  heirs  failed  to  appear  or  show  any  cause, 
and  the  court  awarded  execution  on  said  judgment,  to  be  levied  on  said  real 
estate,  and  execution  was  accordingly  issued,  upon  which  said  real  estate  was 
sold  by  the  sheriff  to  the  agent  of  the  execution-plaintiff. 

Ileldf  in  a  suit  by  said  heirs  to  recover  possession  of  said  land  from  the  grantee 
of  the  purchaser  at  said  sheriff's  sale,  that  said  original  judgment,  it  being 
evident  from  the  record  thereof  that  there  was  neither  service  of  process  nor 
appearance  of  the  defendant,  in  person  or  by  attorney,  was  void ;  bat. 

Held,  also,  that  said  heirs  were  estopped  by  the  judgment  on  scire  facias  from 
controverting  the  validity  of  said  original  judgment. 

APPEAL  from  the  Allen  Circuit  Court. 

Downey,  J. — ^This  was  an  action  brought  by  the  appellants 
against  the  appellees  for  the  recovery  of  certain  real  estate 
in  the  city  of  Fort  Wayne.  The  general  denial  was  pleaded 
by  the  defendants,  and  the  case  was  tried  by  the  court  upon 
an  agreed  statement  of  facts.  There  was  a  finding  for  the 
defendants,  motion  for  a  new  trial  overruled,  and  judgment 
on  the  finding.  It  is  now  here  alleged  as  error,  that  the  court 
improperly  refused  to  grant  the  new  trial.  The  new  trial  was 
asked  for  the  reason  that  the  finding  of  the  court  was  con- 
trary to  the  evidence. 

By  the  statement  of  facts  it  was  agreed  that  the  plaintiffs 
were  the  owners  and  entitled  to  the  possession  of  the  prop- 
erty, unless  their  title  had  been  divested  by  a  sale  of  the 
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property  on  execution ;  and  the  validity  of  the  judgement  and 
sale  is  thus  brought  in  question. 

The  plaintiffs  derived  their  title  to  the  property  by  descent 
from  Francis  Comparet  On  the  20th  of  October,  1840,  a 
complaint  in  debt  was  filed  in  the  Noble  Circuit  Court,  by 
certain  parties  against  said  deceased  and  another,  on  the 
back  of  which  was  written,  "I,  Francis  Comparet,  one  of  the 
within  named  defendants,  do  confess  the  debt  mentioned  in 
the  within  declaration,  to  the  amount  of  two  thousand  nine 
hundred  and  forty-two  dollars  and  ninety-nine  cents,  and 
desire  that  judgment  be  rendered  against  me  to  that  amount. 

October  17th,  1840.  Francis  Comparet." 

The  record  says:  "And  thereupon  theplaintifis  now  prove 
to  the  satis&ction  of  the  court,  by  the  oath  of  Charles  Ewing, 
that  the  said  cognovit  was  duly  executed  by  the  said  Fran- 
cis Comparet,  and  that  he  is  still  living ;  and  the  said  plaintiffs 
now  remit  and  release  all  claim  for  damages  herein  and  waive 
the  assessment  thereof.  It  is  therefore  considered  by  the  court 
now  here  that  said  plaintiffs  do  recover  of  the  said  Francis 
Comparet  the  sum  of  two  thousand  two  hundred  and  forty- 
two  dollars  and  ninety-nine  cents,  in  said  cognovit  mentioned, 
and  also  their  costs  and  charges  in  this  behalf  expended." 

Francis  Comparet  died  on  the  15th  day  of  February,  1845. 
On  the  5  th  day  of  April,  1849,  ^^  judgment  creditors  sued 
out  Siwrit  of  scire /ados  SLgaiinstihc  administrator  and  heirs 
of  said  Francis  Comparet,  from  the  Noble  Circuit  Court,  re- 
quiring them  to  show  cause,  if  any  they  had,  why  execution 
should  not  be  issued  upon  said  judgment,  to  be  levied  upon  the 
lots  in  the  complaint  described,  which  writ  was  directed  to 
the  sheriff  of  Allen  county,  and  was  duly  served  on  said  ad- 
ministrator and  said  heirs,  more  than  ten  days  before  the 
next  term  of  the  Noble  Circuit  Court 

The  administrator  and  the  heirs  failed  to  appear  or  show 
any  cause,  and  the  court,  at  the  April  term,  1849,  awarded 
execution  on  the  judgment,  to  be  levied  upon  the  lots  in  the 
complaint  mentioned.  Accordingly,  execution  was  issued,  and 
on  the  I  ith  of  August,  1849,  the  property  was  sold,  and  pur- 
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chased  by  one  through  whom  the  defendants  derive  title. 
There  has  been  no  occupancy  of  said  lots  by  any  one  under 
the  title  resulting  from  the  sheriff's  sale,  but  those  claiming 
under  it  have  paid  the  taxes  and  assessments  on  the  lots. 
The  purchaser  at  the  sheriff's  sale  was  the  agent  of  the  exe- 
cution plaintifis. 

Three  questions  are  discussed,  and  presented  for  our  deci- 
sion: First,  was  the  original  judgment  in  the  Noble  Circuit 
Court  against  Francis  Comparet  valid  ?  Second,  if  it  was  not 
valid,  then  did  the  judgment  on  the  scire  facias  authorize  the 
sale  of  the  lots  ?  Third,  if  the  sheriff's  sale  was  invalid,  then 
are  the  plaintiffs  barred  by  the  statute  of  limitations  ? 

It  is  .evident  from  the  record  in  the  original  case,  in  the 
Noble  Circuit  Court,  that  the  defendant  in  that  case  was  not 
personally  in  court,  and  that  he  did  not  in  person  confess  the 
judgment.  It  is  equally  apparent  that  the  writing  on  the 
back  of  the  complaint  did  not  authorize  any  one  to  appear 
for  him,  nor  does  the  record  show  that  any  one  did  appear 
for  him.  There  having  been  neither  service  of  process  nor 
appearance,  the  court  had  no  jurisdiction  of  the-  person  of 
the  defendant,  without  which  no  valid  judgment  could  be 
rendered. 

In  Hawkins  v.  Hawking  Adm'r,  28  Ind.  66,  this  court  held 
that  the  jurisdiction  of  a  party  defendant  can  only  be  acquired 
by  the  proper  service  of  process  or  notice,  or  by  the  appear- 
ance of  the  party  in  person  or  by  attorney.  No  one  is  bound 
by  proceedings  which  he  has  had  no  opportunity  of  defending 
against;  and  if  the  court  has  acquired  no  jurisdiction  of  the 
person  of  the  defendant,  its  proceedings  are  void  and  cannot 
affect  his  rights.  When,  however,  the  judgment  or  proceed- 
ings of  a  court  of  general  jurisdiction  come  collaterally  in 
question,  and  the  record  discloses  nothing  upon  the  point, 
jurisdiction  of  the  person,  the  contrary  not  being  shown, 
will  be  presumed.  See,  also.  Homer  v.  Doe,  i  Ind.  1 30 ; 
Ferrand  v.  McClease,  id.  87;  and  Craig  v.  Glass,  id.  89. 

This  is  not  a  case  where  the  inference  can  be  indulged 
that  there  had  been  service  or  an  appearance.    The  record 
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shows  no  process,  or  the  service  or  return  thereof,  and  it  is 
very  evident  that  the  defendant  was  not  personally  in  court. 
Had  he  been  in  court,  it  would  hardly  have  been  necessary 
to  prove  that  he  had  signed  the  paper  and  was  still  living. 
The  facts  shown  exclude  the  idea  of  any  such  thing,  and  put 
it  beyond  the  reach  of  presumption  to  the  contrary. 

Upon  the  question  relating  to  the  proceeding  on  scire 
facias^  it  is  insisted  by  the  appellants  that  the  only  effect  of 
it  was  to  revive  the  judgment,  but  not  to  impart  to  it  any 
validity  or  force  which  it  had  not  before ;  that  though  the 
defendants  in  that  proceeding  might  have  appeared  in  obedi- 
ence to  the  command  of  the  writ,  and  by  the  proper  plea 
have  insisted  upon  the  invalidity  of  the  judgment,  they  were 
not  bound  to  do  so,  but  might  reserve  the  objection  until 
tlie  lots  were  sold,  and  then  present  it  as  they  have  done 
in  this  case. 

We  cannot  concede  the  correctness  of  this  position.  Ac- 
cording to  the  agreed  statement  of  facts,  the  heirs  were  no- 
tified by  the  writ  to  appear,  and  show  cause,  if  any  they  had, 
why  execution  should  not  be  issued  on  the  judgment,  to  be 
levied  upon  the  very  lots  in  question.  It  was  not  merely  to 
revive  the  judgment.  But  the  judgment  defendant  having 
died,  and  the  title  to  the  real  estate  having  become  vested  in 
the  heirs,  the  requisition  was  that  they  show  cause  against 
the  issuing  of  the  execution  and  its  levy  upon  the  property 
in  question  which  had  so  descended  to  them. 

It  is  not  only  that  which  the  parties  actually  litigate,  which 
is  put  at  rest  by  the  judgment,  but  also  every  other  matter 
which  they  might  have  litigated  under  the  issues  in  the 
cause.  Whenever  a  matter  is  adjudicated,  and  finally  deter- 
mined by  a  competent  tribunal,  it  is  considered  as  forever  at 
rest  This  is  a  principle  upon  which  the  repose  of  society 
materially  depends;  and  it  therefore  prevails,  with  a  very 
few  exceptions,  throughout  the  civilized  world.  This  prin- 
ciple not  only  embraces  what  actually  was  determined,  but 
also  extends  to  every  other  matter  which  the  parties  might 
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have  litigated  in  the  case,    Fischli  v.  FiscJdiy  i  Blackf.  360; 
AtJuam  V.  Brannan^  8  Blackf.  440. 

One  reason  why  the  heirs  were  required  by  law  to  be  no- 
tified before  an  execution  could  issue  on  a  judgment  ren- 
dered against  their  deceased  ancestor  in  his  lifetime,  which 
might  be  levied  on  the  real  estate  descended  to  them,  was, 
that  they  might  hive  an  opportunity,  among  other  things,  to 
show  that  there  was  no  such  judgment.  This,  according  to 
our  opinion  with  reference  to  the  invalidity  of  the  judgment, 
would  have  been  a  good  defense.  But  having  failed  to  raise 
the  objection  at  that  time,  it  is  too  late  for  them  to  make  it 
"now.  It  seems  clear  from  the  authorities,  that  the  defend- 
ants to  the  scire  facias  might  have  pleaded  mil  tiel  record  of 
the  recovery,  as  well  as  payment,  release,  or  satis&ction  by 
execution.    TiddPrac.  11 30. 

It  is  also  said  by  the  same  author,  p.  1131,  when  the  party 
has  a  release  or  other  matter  which  he  might  have  pleaded 
to  the  scire  facias  in  his  discharge,  and  for  want  of  pleading 
it,  execution  is  awarded  upon  a  scire  feci  returned,  he  is 
estopped  forever  and  cannot  by  any  means  take  advantage 
of  that  matter. 

It  seems  to  us  that  the  question  is  not  whether  the  scire 
facias  imparts  vitality  and  force  to  the  original  judgment, 
but  it  IS  whether  the  defendants  to  the  scire  facias  shall  be 
allowed,  after  having  been  summoned  into  court,  and  thus 
having  an  opportunity  to  raise  the  question,  to  say  now, 
what  they  might  have  said  then,  nul  tiel  record,  Mr.  Tidd 
puts  it  on  the  ground  of  estoppel,  and  we  think  that  is  the 
correct  ground  on  which  it  securely  rests. 

It  seems  to  have  been  held  by  this  court,  that  in  a  case 
like  this,  the  parties  resisting  the  claim  made  by  those  claim- 
ing title  under  the  execution  cannot  controvert  anything  \i^ 
hind  the  judgment  on  J«rfyawiw/  and  that  it  is  not  even 
necessary  for  the  purchaser  at  the  sheriff's  sale,  or  those 
claiming  under  him,  to  show  the  original  judgment,  in  order 
to  make  good  their  title.     Carpenter  v.  Doe^  2  Ind  465. 
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It  is  not  necessary  that  we  should  consider  the  third  ques- 
tion discussed,  after  having,  held  the  title  valid. 

The  judgment  is  affirmed,  with  costs. 

Pettit,  C.  J.,  dissents  from  that  part  of  the  opinion  hold- 
ing the  original  judgment  invalid^  but  concurs  in  the  residue 
of  the  opinion,  and  in  the  result 

W,  M.  Crane,  for  appellants. 

R,  Brackenridge,  for  appellees. 


Hawes  v.  Rhoads,  Administrator. 

Evidence. — Revenue  Stamp, — Rec&rder^s  Certificate. — A  certified  copy  of  the 
record  of  a  mortgage  is  not  rendered  inadmissible  in  evidence  by  the  want  of 
a  revenae  stamp  upon  the  recorder's  certificate,  such  official  instruments  being 
exempt  from  stamp  duty. 

Saul. — Foreclosure  of  Mortgage.-^Production  of  Note, — In  a  suit  by^he  holder 
of  a  mortgage  given  to  secure  the  payment  of  a  note,  to  foreclose  the  mort- 
gage, no  personal  judgment  being  sought,  the  plaintiff  need  not  produce  the 
note  and  offer  it  in  evidence,  if  it  be  in  the  possession  of  the  defendant. 

APPEAL  from  the  Pike  Common  Pleas. 
WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  to  foreclose  a  mortgage  executed  by  the  latter 
to  the  plaintiff 's  intestate  in  his  lifetime,  to  secure  the  payment 
of  a  note  for  twenty-four  hundred  dollars,  no  personal  judg- 
ment being  sought. 

Answer  of  general  denial,  and  payment  Issue,  trial  by 
juiy,  verdict  for  plaintif}^  and  judgment  of  foreclosure  for  the 
amount  of  seven  hundred  and  fifty  dollars. 

A  bill  of  exceptions  raises  the  questions  pressed  upon  our 
consideration. 

It  is  claimed  that  the  court  erred,  first,  in  admitting  im- 
proper testimony ;  second,  in  giving  and  refusing  instructions ; 
and  third,  in  not  setting  aside  the  verdict  as  being  contrary 
to  the  evidence. 
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On  the  trial,  the  plaintiff  offered  in  evidence  a  copy  of  the 
record  of  the  mortgage,  duly  certified  by  the  proper  recorder, 
but  this  was  objected  to  by  the  defendant  bepause  the  record- 
er's certificate  had  upon  it  no  revenue  stamp.  The  objection 
was  overruled,  and  the  certified  copy  of  the  mortgage  ad- 
mitted. There  was  no  error  in  this  ruling,  as  such  certificates 
need  no  stamp. 

By  the  act  of  Congress  of  July  3d,  1866,  it  is  provided, 
"that  all  official  instruments,  documents,  and  papers  issued 
by  the  officers  of  the  United  States  government,  or  by  the 
officers  of  any  state,  county^  town,  or  other  municipal  cor- 
poration, shall  be,  and  hereby  are,  exempt  from  taxation." 
The  certificate  of  the  recorder  is  an  instrument  issued  by  a 
county  officer,  in  the  discharge  of  his  official  functions  as 
such,  and  comes  clearly  within  the  spirit  and  letter  of  the 
exempting  statute.  On  this  ground  it  has  been  held  by  this 
court  that  county  orders  were  exempt  from  stamp  duty. 
Nave  V.  King,  27  Ini  356. 

We  come  to  the  next  point.    On  the  trial,  the  note  was 
not  produced,  it  being  in  possession,  of  the  defendant.    The 
point  raised  on  the  instructions  given  and  those  refused  is, 
whether  it  is  necessary  in  such  case  to  produce  the  note  and 
offer  it  in  evidence.     The  court  held  it  unnecessary,  saying 
to  the  jury,  in  substance,  that  the  holder  of  a  mortgage  given 
to  secure  the  payment  of  a  note  has  a  double  remedy;  he 
may  sue  on  both  or  either  of  them,  and  recitals  in  the  mort- 
gage are  evidence  of  facts  therein  recited.     In  a  case  like 
this,  where  the  proceeding  is  for  a  foreclosure  only,  the 
authorities  are  somewhat  in  conflict  as  to  the  necessity  of 
producing  the  note.     It  was  held  to  be  unnecessary  by  this 
court  in  the  case  of  Arnold  v.  Stanfield,  8  Ind.  323  ;  while  a 
different  ruling  seems  to  have  been  made  in  the  following 
cases :  Lucas  v.  Harris,  20  111.  165  ;  Moore  v.  Titman,  35  111, 
310;  Bennett  v.  Taylor,  5  Cal.  502.     Probably  there  are  other 
cases  to  the  same  effect.     The  recitals  in  the  mortgage  are 
undoubtedly  sufficient  proof  of  the  execution  of  the  note, 
and  there  is  no  need  of  any  further  proof  in  order  to  fore- 
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close  the  mortgage.  There  are^  nevertheless,  some  good 
reasons  why,  as  a  matter  of  practice,  the  court  should  require 
the  plaintiff  to  produce  the  note  and  offer  it  in  evidence^ 
where  it  is  in  his  possession  or  under  his  control.  In  the 
ordinary  course  of  business,  payments  are  frequently  made 
upon  notes  secured  by  mortgage,  and  endorsed  thereon,  the 
maker  preserving  no  evidence  of  such  payments  except  the 
endorsements.  But  where,  as  in  this  case,  the  defendant  has. 
the  possession  of  the  note,  there  is  no  good  reason  why  the 
plaintiff  should  be  required  to  produce  it.  If  it  contain,  by 
way  of  endorsement  of  payments  or  otherwise,  any  evidence 
to  his  advantage,  the  defendant  may,  in  such  case,  avail  him- 
self of  it  by  producing  the  note  and  offering  it  in  evidence. 
There  was  no  error  committed  in  reference  to  the  instructions 
as  applied  to  the  case,  in  view  of  the  defendant's  possession 
of  the  note.  We  put  the  decision  of  this  point  on  the  ground! 
of  the  defendant's  possession  of  the  note,  but  do  not  decide 
that  it  would  or  would  not  be  error  to  render  judgment  of 
foreclosure  without  producing  the  note  where  it  is  in  the 
plaintiff's  possession  or  under  his  control. 

We  cannot  reverse  the  judgment  below  on  the  evidence, 
which  was  quite  conflicting.  There  were  two  trials,  both 
resulting  the  same  way,  though  in  the  former  the  damages 
assessed  were  larger  than  in  the  latter. 

The  circumstance  of  the  defendant  having  the  note  would, 
unexplained,  be  very  strong  evidence  that  he  had  paid  and 
taken  it  up;  but,  on  the  other  hand,  the  evidence  tends  strongly 
to  show  that  he  obtained  such  possession  under  such  cir- 
cumstances as  would  entirely  remove  any  presumption -of 
pajonent  arising  from  such  possession. 

The  judgment  below  is  affirmed,  with  costs  and  five  per 
cent  damages. 

y.  W.  Burton,  y.  H.  O'Neal,  zndF.  W.  Vtelte,  for  appellant. 

y,  C.  Denny,  G.  G,  ReUy,  and*^.'  Ni,  Evans,  for  appellee. 
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^  ggl  Boggess  v.  Davis. 

FkACTICE. — Interrogtitories, — The  answers  made  by  a  party  under  oath  to  inter- 
rogatories propounded  by  the  opposite  party,  as  provided  by  section  303  of  the 
code  (2  G.  &  H.  189),  cannot  be  used  by  the  court  on  a  motion  to  strike  out 
a  pleading  as  a  sham  which  is  good  on  its  face.  Such  answers  can  be  used  only 
on  the  trial,  and  then  only  at  the  option  of  the  party  who  has  required  them. 

APPEAL  from  the  Marion  Common  Pleas. 

Pettit,  C.  J. — Suit  by  Davis,  assignee  of  Burnam,  against 
Boggess,  on  a  promissory  note  (not  payable  in  bank).  The 
defendant  answered  that  the  note  was  given  without  any 
consideration.  Reply  of  general  denial;  and  with  it  the  fol- 
lowing interrogatories  were  filed  for  the  defendant  to  answer 
under  oath : 

"  First.  What  was  the  consideration  for  which  the  note 
sued  on  in  this  action  was  executed  ? 

"  Second.  If  the  note  was  executed  without  any  consid- 
eration, how  came  the  defendant  to  execute  it?  What  were 
the  inducements  therefor?    Tell  all  about  it. 

"Third.  Was  not  the  note  executed  by  the  defendant  on 
the  8th  day  of  April,  1869,  in  consideration  of  money  paid 
to  him  on  the  5th  of  April,  1869? 

"  Fourth.  Was  not  the  note  executed  to  secure  money 
loaned  to  defendant  by  the  plaintiff's  assignor?" 

To  the  first  question,  the  defendant  answered,  "There 
was  no  consideration,  as  I  am  advised  and  believe.  The 
facts  are  stated  fully  in  answer  to  the  next  interrogatory." 

To  second  interrogatory,  the  defendant  answered,  that  on 
or  about  the  Sth  day  of  April,  1869,  defendant  bargained  to 
one  L.  W.  Burnam,  the  payee  of  said  note,  a  farm  in  Shelby 
county,  of  the  value  of  about  seven  thousand  dollars ;  that 
defendant  was  to  receive  therefor  about  fifteen  hundred  dol- 
lars in  money,  and  certain  wild  lands  in  Indiana,  Minnesota 
and  Wisconsin ;  that  said  Burnam  fraudulently  and  falsely 
represented  that  he  had  a  good  title  to  said  wild  lands,  and 
that  the  same  were  good  lands;  that  defendant  had  never 
:seen  said  lands,  and  relied  on  said  representations;  that  after 
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defendant  had  conveyed  said  Shelby  county  farm  to  said 
Buraam,  he  ascertained  that  said  Burnam  had  no  title,  at 
least  to  many  of  said  lands,  that  the  same  had  been  sold 
for  taxes ;  and  that  the  defendant  had  been  grossly  defrauded 
in  said  trade;  that  the  defendant  demanded  a  rescission  of 
said  trade  of  said  Burnam,  which  he  refused ;  that  defend- 
ant executed  said  note  to  procure  a  rescission  of  said  fraud- 
ulent and  pretended  title  of  said  Burnam  to  said  Shelby 
county  farm,  and  for  no  other  consideration ;  that  by  reason 
of  said  fraud  and  said  demands  for  a  rescission,  said  Burnam 
had  no  title;  and  so  defendant  says  there  was  no  considera- 
tion for  said  note. 

The  third  interrogatory  was  answered,  "no  "  ;  and  the  same 
answer  was  given  to  the  fourth  interrogatory.  Thereupon 
the  plaintiff  withdrew  his  reply  to  the  defendant's  answer, 
and  moved  the  court  to  strike  out  the  defendant's  answer, 
"because  the  same  is  a  sham,  as  shown  by  the  defendant's  an- 
swers under  oath  to  the  interrogatories  of  plaintiff  filed  here- 
with;" and  moved  the  court  upon  said  answer  being  stricken 
out,  to  render  judgment  in  his  favor,  for  the  amount  of  the 
note  and  interest  sued  upon  in  this  action.  And  the  court 
sustained  said  motion,  and  defendant  excepted ;  and  the  court 
thereupon  rendered  judgment  for  the  amount  of  the  note 
and  interest  (five  hundred  and  twenty-four  dollars),  to  which 
the  defendant  excepted^  and  prayed  an  appeal;  which  was 
granted,  &a  The  errors  assigned  are,  first,  that  the  court 
erred  in  striking  out  the  answer;  second,  that  the  court  erred 
in  rendering  judgment  in  favor  of  the  plaintiff 

The  answer  was  not  sham  on  its  face,  nor  do  we  think 
that  the  answers  of  the  defendant  to  the  interrogatories  show 
it  to  be  so,  even  if  the  court  could  have  looked  into  them 
ic/ore  the  trial,  but  which  we  think  could  not  have  been 
done  till  the  trial,  and  then  only  at  the  option  of  the  party 
requiring  them.     2  G.  &  H.  189,  sec.  303. 

In  sustaining  the  motion  of  the  plaintiff  to  strike  out  the 
defendant's  answer,  the  court  erred,  and  .for  it  the  judgment 
must  be  reversed. 
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Judgment  reversed,  at  the  costs  of  the  appellee.  Cause 
remanded  for  further  proceedings. 

ON   PETITION   FOR  A   REHEARING. 

Pettit,  C.  J. — ^The  only  question  of  any  importance  de- 
cided in  this  case  is,  that  answers  to  interrogatories  cannot 
be  used  by  the  court  on  a  motion  to  strike  out  an  answer  as  a 
sham,  which  is  good  on  its  lace.  The  answers  can  only  be 
used  on  the  trial.  2  G.  &  H.  189.  sec.  303.  Since  deciding 
this  case  we  have  again  had  this  question  before  us,  and 
have  reaffirmed  the  same  doctrine,  and  are  satisfied  with  it. 

The  petition  is  overruled. 

A.  G,  Porter,  B.  Harrison,  and  W.  P.  Fisltback,  for  appellant 

%  S,  Harvey,  for  appellee. 


f  w    w  Hanna  and  Another  v.  Shields. 

[lap    874 

Vendor  and  Purchaser. — Title, — Mortgage. — Foreclosure. — In  a  suit  on  a 
note  and  to  foreclose  a  mortgage  on  real  estate  executed  to  secure  said  note 
given  for  unpaid  purchase>money  of  said  real  estate,  an  aiiswer,  pleaded  in 
bar  of  tlie  whole  cause  of  action,  alleging  an  entire  want  of  title  in  the  ven- 
dor, is  bad  on  demurrer,  such  want  of  title  being  at  least  no  defense  to  the 
foreclosure  of  the  mortgage. 

Same. — Purchase-Money, — ^The  fact  that  the  vendor  of  real  estate  conveyed  by 
warranty  deed  had  a  title  to  only  a  portion  of  said  real  estate  at  the  time  of 
said  conveyance  by  him  and  has  not  since  acquired  a  title  to  the  remainder,  is 
not  a  good  defense  to  an  action  against  the  vendee  in  possession  under  said 
deed,  to  recover  unpaid^purcnase-money. 

Rescission. — ^An  application  for  the  rescission  of  a  contract  is  addressed  to  the 
discretion  of  the  court,  and  will  not  be  granted  when  the  parties  cannot  be 
placed  in  statu  quo.  When  one  seeking  to  rescind  has  derived  benefit  under 
the  contract,  he  must  reconvey,  refund  or  give  up  to  the  other  party  all  such 
benefit.  If  he  has  had  the  valuable  use  of  property,  he  must  oiTer  to  account 
for  this  profit.  And  it  must  affirmatively  appear  that  he  has  acted  promptly  in 
availing  himself  of  his  right  to  rescind. 


I 
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APPEAL  from  the  Sullivan  Circuit  Court. 

Downey,  J. — ^This  was  an  action  to  foreclose  a  mortgage 
executed  to  secure  the  payment  of  two  promissory  notes, 
given  for  a  part  of  the  price  of  certain  real  estate,  by  the 
appellant  Burton  G.  Hanna  to  Crowder,  and  by  him  endorsed 
to  the  plaintiff  below. 

Answer:  first,  no  consideration;  second,  failure  of  consid- 
eration; third,  this  paragraph  having  been  withdrawn,  no 
question  arises  in  reference  to  it;  fourth,  an  answer  and  cross 
complaint  praying  that  Crowder  be  made  a  party,  and  for  a 
rescission  of  the  contract;  fifth,  nearly  similar  to  the  fourth, 
and  having  the  same  prayer. 

A  demurrer  was  filed  and  sustained  to  the  second  and 
fourth  paragraphs  of  the  answer,  and  exception.  Thereupon, 
without  any  reply  to  the  second  and  fifth  paragraphs  of  the 
answer,  there  was  a  trial  by  the  court,  and  finding  and  judg- 
ment for  the  plaintifE 

There  was  no  motion  for  judgment  nou  obstante  veredicto^ 
nor  for  a  new  trial 

The  first  question  is  with  reference  to  the  sufficiency  of 
the  second  paragraph  of  the  answer.  It  alleges,  that,  at  the 
time  of  the  execution  of  said  notes  and  mortgage,  the  maker 
of  the  notes  purchased  of  Crowder,  the  payee,  the  premises 
mentioned  in  the  mortgage ;  that  he  conveyed  the  same  by 
warranty  deed ;  that  he  was  to  convey  a  perfect  title  in  fee 
simple ;  and  that  the  consideration  for  the  notes  and  mort- 
gage had  failed,  because  Crowder  did  not  convey  to  Hanna, 
nor  did  he  then  possess,  nor  has  he  since  acquired,  a  perfect 
title  to  said  land,  but  the  title  was  in  another  party. 

If  for  no  other  reason,  this  paragraph  of  the  answer  was 
bad  because  it  was  pleaded  in  bar  of  the  action  generally,  and 
not  in  bar  of  a  personal  judgment  only.  It  is  decided  by 
this  court  in  Rogers  v.  Place ^  29  Ind.  577,  that  an  allegation 
of  an  entire  want  of  title  in  the  vendor  is  no  defense  to  the 
foreclosure  of  the  mortgage  given  to  secure  the  purchase- 
money.  See,  also,  Hubbard  v.  Chappel^  14  Ind.  601.  The 
demurrer  to  this  paragraph  was  rightly  sustained 
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In  the  fourth  paragraph,  which  is  also  a  cross  complaint, 
the  defendant  alleged,  that,  before  the  execution  of  the  mort- 
gage and  notes,  Crowder  occupied  and  pretended  to  own  the 
property  mentioned  in  the  mortgage,  and  offered  to  sell  the 
same  to  the  defendant,  and  fraudulently  and  falsely  repre- 
sented to  him  that  he  had  a  good  and  perfect  title  to  the 
same,  and  Hanna  then  agreed  to  give  Crowder  one  thousand 
dollars  therefor,  that  being  the  full  value  of  the  lot  and  im- 
provements ;  that  Crowder  did  not  then  furnish  an  abstract  of 
the  title,  nor  did  Hanna  investigate  the  same,  but,  relying  on 
the  representations,  paid  him  five  hundred  dollars,  and  re- 
ceived a  general  warranty  deed,  and  executed  the  mortgage 
and  notes  for  the  balance  of  the  purchase-money,  and  entered 
into  the  possession  of  the  premises,  on  which  were  situated  a 
dwelling  house  and  an  unfinished  well,  which  well  the  de- 
fendant finished,  and  he  built  a  wood-house,  stable  and  coal- 
house  on  the  premises,  and  made  sidewalks  and  other  im- 
provements thereon,  to  the  value  of  three  hundred  dollars, 
and  paid  taxes  to  the  amount  of  fifty  dollars;  that  after 
this  he  was  informed  that  Crowder  had  not,  at  the  time  of 
making  the  contract,  nor  has  he  since  acquired,  any  title 
whatever  to  the  one  undivided  third  part  of  said  lot,  but  that 
the  same  was  in  another  party,  all  of  which  was  well  known 
to  Crowder  and  fraudulently  concealed  at  the  time  of  mak- 
ing the  contract ;  that  the  lot  was,  as  Crowder  knew,  pur- 
chased by  defendant  for  a  residence,  and  is  small  for  that 
purpose,  and  is  not  susceptible  of  division  by  cutting  off  the 
one-third  part  thereof  without  destroying  its  utility  for  the 
purpose  aforesaid  and  greatly  injuring  the  dwelling  house; 
that  upon  discovering  the  defect  of  title,  the  defendant  pro- 
posed to  said  Crowder,  before  he  transferred  the  notes, 
that  he  would  rescind  the  contract  and  redeliver  to  him 
the  possession  of  the  property,,  and  reinvest  in  him  the 
title  thereto,  if  he  would  surrender  the  notes  and  mortgage, 
and  repay  the  amount  already  paid  on  the  purchase-money^ 
and  one  hundred  dollars  for  expenditures  aforesaid,  which 
Crowder  refused  to  do.    And  the  paragraph  says  the  de- 
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fendant  now  brings  into  court  a  deed  for  said  Iot»  which 
was  filed  with  the  answer,  and  again  offers  to  deliver  the 
same  and  the  possession  of  said  lot  to  said  Crowder  upon 
such  terms  as  are  equitable  and  just,  and  such  as  the  court 
may  decree,  and  prays  the  court  to  decree  a  rescission  of 
the  contract,  that  the  notes  and  mortgage  may  be  surren- 
dered up,  &c.,  that  Crowder  be  made  a  party  and  compelled 
to  repay  the  money  already  paid  to  him,  &c. 

This  paragraph  sought  for  equitable  relief  An  applica* 
tion  for  the  recission  of  a  contract  is  addressed  to  the  dis- 
cretion of  the  court,  and  will  not  be  granted  except  where 
the  parties  can  be  placed  in  statu  quo.  Where  the  party 
seeking  the  relief  has  received  a  benefit  under  the  contract 
he  must  reconvey,  refund,  or  give  up  to  the  other  party  the 
benefit  so  acquired.  He  must  also  act  promptly  in  availing 
himself  of  the  right  to  rescind. 

It  is  not  considered  necessary  to  cite  authorities  to  sustain 
these  propositions.    They  are  too  well  settled.    The  deed 
was  received  by  the  appellant  and  bears  date,  as  do  also 
the  notes  and  mortgage,  May  19th,  1866.    It  is  alleged,  that, 
upon  discovering  the  defect  in  the  title,  the  defendant  pro- 
posed to  rescind,  and  that  this  was  before  the  assignment  of 
the  notes;  but  when  the  notes  were  assigned  is  not  alleged. 
The  deed  made  to  reconvey  the  property  bears  date  March 
1 2th,  1868,  the  day  after  the  filing  of  the  answer  and  cross 
complaint,  filed  March  nth,  1868.    We  are  thus  unable  to 
see,  from  anything  alleged  in  the  answer  and  cross  complaint, 
when  it  was  proposed  by  the  defendant  to  rescind.    It  was 
at  some  time  between  the  date  of  the  execution  of  the  notes 
and  the  time  of  commencing  the  action,  February  19th,  1868. 
We  cannot  say  that  there  was  that  degree  of  diligence  which 
is  required  in  such  cases.    This  should  affirmatively  appear. ' 
And  again,  it  appears  that  the  defendant  went  into  possession 
of  the  premises  at  the  date  of  the  conveyance  to  him,  and 
that  there  was  a  dwelling  house  on  the  lot,  the  use  of  which 
we  must  presume  was  worth  something  during  the  period  of 
time  from  the  date  of  the  deed  until  the  offer  to  rescind;  and 
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there  was  no  offer  to  account  for  this  advantage  or  profit  at 
the  time  when  it  was  proposed  to  rescind.  That  this  was 
necessary,  appears  from  the  following  cases :  Osbom  v.  Dodd^ 
8  Blackf.  467 ;  Hardesty  v.  Smith,  3  Ind.  39 ;  Cooley  v.  Har- 
per, 4  Ind.  454;  Sliaeffer  v.  Shade,  7  Blackf.  178.  We  think 
a  case  for  rescission  is  not  shown. 

It  does  not  follow  that  the  party  is  without  remedy.  We 
have  examined  the  pleading  and  the  authorities  with*  a  view 
of  seeing  whether  it  can  be  regarded  as  a  defense,  in  whole 
or  in  part,  to  the  plaintiff's  action,  but  we  think  it  cannot  be 
so  regarded.  It  is  claimed  by  the  attorney  of  the  appellant, 
that  the  convenant  of  seizin  is  broken  the .  moment  it  is 
made,  if  the  grantor  has  no  title.  This  may  be  conceded,  but 
still  it  does  not  appear  that  in  this  case  the  grantor  had  no  title. 
He  had  a  valid  title  to  two-thirds  of  the  lot,  and  he  put  the 
grantee  into  possession  of  the  whole  of  it.  And  though  the 
grantee  may  claim  that  the  covenant  is  broken  when  there 
is  no  title,  he  can  recover  only  to  the  extent  of  the  damage 
which  he  has  sustained.  And,  supposing  that  he  has  not  been 
disturbed  in  the  possession  and  enjoyment  of  the  property, 
can  it  be  said  that  he  has  suffered  more  than  nominal  dam- 
ages? Suppose  no  one  shall  ever  disturb  him  in  the  posses- 
sion of  the  property,  shall  he  hold  the  property,  and  yet  not 
pay  for  it?  We  are  referred  by  the  appellant  to  Trasterv. 
Snelson's  Adm'r,  29  Ind.  96,  but  in  this  case  the  court  say, 
"  the  paragraph  shows  a  breach  of  the  covenant  of  seizin, 
and  a  right  to  a  recovery  oi  full  damages'*  This  was  a  case 
where  the  right  which  the  party  had  stipulated  for,  which 
was  the  right  to  increase  the  height  of  a  mill-dam,  was  of 
such  a  nature  that  he  was  not  in  the  possession  of  it,  nor 
was  it  in  the  power  of  the  other  party  to  give  it  to  him.  It 
was  not  a  case  where  the  party  had  received  and  was  in  the 
possession  of  all  that  he  had  contracted  for.  On  the  prop- 
osition, that  for  a  breach  of  the  covenant  of  seizin  without 
eviction,  only  nominal  damage  can  be  recovered,  and  when 
set  up  as  a  defense,  only  a  nominal  amount  can  be  allowed, 
see  the  following  cases :  Stevens  v.  Evan^  Adnix^  30  Ind. 
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39;  McClerkin  v.  Sutton,  29  Ind.  407;  Jordan  v.  Blackmore^s 
Aditiry  20  Ind.  419;  Van  Nest  y.  Kellum,  15  Ind.  264;  Small 
V.  Reeves,  14  Ind.  163.  , 

As  to  the  other  questions ,  there  having  been  no  motion 
for  judgment  non  obstante,  nor  any  application  for  a  new  trial, 
they  are  not  before  this  court  for  decision.  Such  questions 
cannot  be  raised  in  this  court  for  the  first  time.  See  Preston 
V.  Sandford's  Adm'r  21  Ind.  156,  and  cases  there  cited. 

The  judgment  is  affirmed,  with  one  per  cent,  damages  and 
costs. 

y.  M.  Hanna^  for  appellants. 

S.  Coulson,  for  appellee. 


Stinson  v.  Minor. 

Chattel  Mortgage. —  Vessel  of  United  States, —  Where  before  a  vessel  has 
been  r^;istered  or  enrolled  as  a  vessel  of  the  United  States,  a  mortgage  is  ex- 
ecuted thereon  and  duly  recorded  according  to  the  law  of  this  State,  it  will 
be  valid  against  a  person  purchasing  such  vessel,  for  value  and  without  actual 
notice  of  the  mortgage,  after  the  vessel  has  been  enrolled  in  the  office  of  the 
surveyor  of  a  port  of  delivery,  although  the  mortgage  be  not  recorded  in  said 
office. 

APPEAL  from  the  Vanderburgh  Circuit  Court. 

Pettit,  C.  J. — ^This  was  an  action  by  Henry  J.  Minor 
against  the  appellant,  Hall,  Rudd,  and  Maghee,  for  the  fore- 
closure of  a  chattel  mortgage. 

The  complaint  charges,  that  on  the  7th  day  of  December, 
1862,  the  defendants  Hall  and  Rudd,  and  D.  W.  EUithorp 
&  Co.,  were  the  owners  of  the  steamer  Curlew,  then  lying 
at  the  Evansville  wharf;  that  on  the  same  day,  to  secure  cer- 
tain notes,  of  which  copies  are  filed  with  the  complaint,  said 
owners  of  said  boat  mortgaged  the  same  to  the  plaintiff; 
that  the  mortgage,  of  which  a  copy  is  filed,  was  duly  exe- 
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cuted  and  acknowledged  by  the  mortgagors,  and  recorded 
in  the  recorder's  office  of  Vanderburgh  county,  within  ten 
days  from  the  making  of  the  same;  that  in  a  proceeding 
under  the  laws  of  the  State  of  Illinois,  in  1864,  said  steam- 
er was,  by  the  city  marshal  of  the  city  of  Cairo,  in  said 
State  of  Illinois,  sold  at  said  city,  at  public  auction,  to  de- 
fendant Maghee,  who  had  full  knowledge  of  the  existence 
of  the  mortgage,  and  that  the  notes  were  unpaid ;  that  said 
steamer,  afterwards,  from  1865  to  1867,  was,  at  different 
times,  owned  by  defendant  Stinson  and  others;  that  in  1867, 
the  boat  was  sunk  and  wrecked;  that  the  machinery,  boil- 
ers, etc.;  were  taken  from  the  boat,  and  are  now  in  the  county 
of  Vanderburgh,  and  are  of  the  value  of  fifteen  hundred  dol- 
lars ;  and  that  defendant  Stinson  claims  them.  Prayer  for 
judgment  against  Hall,  Rudd,  and  Maghee,  for  the  amount 
of  the  notes,  etc.,  and  for  a  foreclosure  of  the  mortgage. 

The  mortgage  set  out  as  an  exhibit  purports  to  be  signed 
and  acknowledged  by  "John  B.  Hall  &  Co."  and  "D.  W. 
Ellithorp  &  Co." 

There  was  a  suggestion  of  non-service  and  a  continuance 
as  to  Maghee,  and  a  default  as  to  Hall  and  Rudd.  Stinson 
answered  in  two  paragraphs.  In  the  first,  he  alleged,  that  at 
the  time  of  making  the  mortgage  in  suit,  the  Curlew  was  a  reg- 
ular passenger  packet  navigating  the  Ohio  river  and  its  trib- 
utaries ;  that  the  same  was  subject  to  be  and  was  regularly 
licensed  and  enrolled  in  the  office  of  the  collector  of  cus- 
toms for  the  city  of  Evansville ;  that  said  mortgage  was 
never  recorded  in  said  office,  in  accordance  with  the  provi- 
sions of  the  statutes  of  the  United  States  in  such  cases  made 
and  provided ;  that  long  after  the  making  of  the  mortgage, 
defendant  Maghee,  being  in  possession  of  said  Curlew,  sold 
the  same  to  defendant  Stinson,  one  McDonald,  and  one 
Thomas,  for  three  thousand  dollars,  which  was  the  full  value 
thereof;  that  at  the  time  of  said  sale,  neither  of  said  purchas- 
ers had  any  notice  of  said  mortgage;  that  subsequently,  de- 
fendant Stinson  bought  out  the  interest  of  McDonald  and 
Thomas  in  the  boat,  which  had  been  wrecked,  and  is  now 
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sole  owner  of  the  wreck ;  and  that  he  is  an  innocent  pur- 
chaser without  notice  or  knowledge  of  the  mortgage.  The 
second  paragraph  of  the  answer  is  a  general  denial.  A  de- 
murrer to  the  first  paragraph  of  the  answer  was  overruled, 
and  the  plaintiff  excepted. 

The  plaintiff  replied  to  the  first  paragraph  of  the  answer, 
the  general  denial. 

There  was  a  trial  by  the  court;  finding  for  the  plaintiff.  A 
motion  for  new  trial,  by  Stinson,  assigning  for  cause  that  the 
finding  was  contrary  to  law,  and  not  sustained  by  sufficient  evi- 
dence, was  overruled;  and  judgment  was  rendered  against  Hall 
and  Rudd  for  the  amount  of  the  notes,  with  a  decree  directing 
the  sale  of  the  wreck  of  the  boat.  Stinson  excepted  to  the 
overruling  of  the  motion  for  a  new  trial  and  the  rendition  of 
the  decree  of  foreclosure,  and  prayed  an  appeal,  and  now 
assigns  for  error  the  rulings  so  excepted  to. 

The  evidence  is  all  in  the  record.     It  consists  of  the  mort- 
gage and  notes,  and  evidence  showing,  in  brief,  that  prior  to 
and  including  the  summer  of  1862,  the  steamboat  Curlew  was 
owned  by  one  Semonin,  and  used  for  the  carrying  of  freight 
and  passengers  from  Evansville,   Ind.,  to  Henderson,  Ky.; 
that  early  in  the  fall  of  1862,  she  was  purchased  by  J.  B. 
Hall  &  Co.  and  D.  W.  EUithorp  &  Co. — the  former  firm 
owning  one-third,  and  the  latter  two-thirds ;  that  immedi- 
ately after  the  sale  to  these  parties,  she  was  placed  upon  the 
ways  at  EVansville,  for  the  purpose  of  putting  a  cabin  on 
her,  as  she  never  had  any  regular  cabin ;  that  on  the  7th  day 
of  December,  and  while  the  boat  was  still  on  the  ways,  the 
mortgage  sued  on  was  executed;  that  EUithorp  was  not 
present  at  the  execution  of  the  mortgage ;  but  that  Brigham, 
his  partner,  executed  and  acknowledged  the  mortgage  in  the 
firm  name  of  D.  W.  EUithorp  &  Co.;  that  the  firm  was  com- 
posed of  EUithorp  and  Brigham,  who  were  partners  in  busi- 
ness, neither  of  whom  then,  nor  ever  before  or  after,  lived 
in  this  State ;  that  as  soon  as  the  cabin  wks  on  the  Curlew, 
and  she  was  ready  for  navigation,  to  wit,  on  the  27th  day 
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of  December,  1862,  she  was  duly  enrolled  in  the  office  of 
the  surveyor  and  collector  of  customs  at  the  port  of  Ev- 
ansville;  that  she  then  went  into  the  government  service; 
was  south  some  time,  and  returning,  was  sold  at  marshal's 
sale,  under  state  process,  at  Cairo,  111.;  and  Maghee  became 
the  purchaser;  that  he  immediately  had  her  duly  enrolled  at 
the  port  of  Evansville,  and  afterwards  sold  her  to  defendant 
Stinson  and  others  who  wrecked  her;  that  Stinson  has 
since  become  by  purchase  sole  owner  of  the  wreck;  that  the 
same  is  within  the  county  of  Vanderburgh,  and  is  valued  at 
fifteen  hundred  dollars ;  and  that  neither  Maghee  nor  any 
one  of  the  parties  purchasing  from  him  had  any  notice  or 
knowledge  of  the  mortgage  at  the  time  they  became  pur- 
chasers respectively,  nor  until  the  commencement  of  this 
suit ;  and  none  of  them  ever  looked  at  the  records  of  Van- 
derburgh county. 

The  main  point  relied  on  for  a  reversal  of  the  judgment 
of  the  court  below  is,  that  the  mortgage  was  not  recorded 
in  accordance  with  the  provisions  of  the  act  of  Congress 
approved  July  29th,  1850,  9  Stat,  at  Large,  440. 

The  first  section  of  the  act  provides :  "  That  no  bill  of  sale, 
mortgage,  hypothecation,  or  conveyance  of  any  vessel,  or 
part  of  any  vessel,  of  the  United  States,  shall  be  valid  against 
any  person  other  than  the  grantor  or  mortgagor,  his  heirs 
and  devisees,  and  persons  having  actual  notice  thereof;  unless 
such  bill  of  sale,  mortgage,  hypothecation,  or  conveyance  be 
recorded  in  the  office  of  the  collector  of  the  customs,  where 
such  vessel  is  registered  or  enrolled :  Provided,  that  the  lien 
by  bottomry  on  any  vessel  created  during  her  voyage,  by  a 
loan  of  money  or  materials,  necessary  to  repair  or  enable 
such  vessel  to  prosecute  a  voyage,  shall  not  lose  its  prior- 
ity, or  be  in  any  way  affected  by  the  provisions  of  this  act*' 

The  second  section  provides,  "that  the  collector  of  cus- 
toms shall  record  all  such  bills  of  sale,  mortgages,  hypothe- 
cations, or  conveyances,  and  all  certificates  for  discharging 
and  canceling  any  such  conveyances,  in  a  book  or  books  to 
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be  kept  for  that  purpose,  in  the  ^rder  of  their  reception; 
noting  in  said  book  or  books,  and  also  on  the  bills  of  sale, 
mortgages,  hypothecations  or  conveyances,  the  time  when 
the  same  was  received,  and  shall  certify  on  the  bill  of  sale, 
mortgage,  hypothecation  or  conveyance,  or  certificate  of  dis- 
charge or  cancellation,  the  number  of  the  book  and  page 
where  recorded ;  and  shall  receive  for  recording  such  instru- 
ment of  conveyance  or  certificate  of  discharge,  fifty  cents." 

The  appellant  has  assigned  for  error,  first,  the  overruling 
his  motion  for  a  new  trial ;  second,  the  foreclosure  of  the 
mortgage  and  the  rendition  of  the  decree  for  the  sale  of  the 
mortgaged  property. 

The  appellee  has  assigned  as  cross  error,  the  overruling  of 
his  demurrer  to  the  first  paragraph  of  the  appellant's  answer. 
These  questions  are  properly  before  us  for  consideration. 

The  substance  of  the  first  paragraph  of  the  answer  is, 
that  at  the  time  of  making  the  mortgage  in  suit,  the  Cur- 
lew was  a  regular  passenger  packet  navigating  the  Ohio  river 
and  its  tributaries;  that  the  same  was  subject  to  be,  and  was 
regularly  licensed  and  enrolled  in  the  office  of  the  collector 
of  customs  for  the  city  of  Evansville;  that  said  mortgage  was 
never  recorded  in  said  office,  in  accordance  with  the  provi- 
sions of  the  statute  of  the  United  States,  in  such  cases  made 
and  provided. 

We  think  the  demurrer  should  have  been  sustained;  but 
whether  we  are  right  or  not  in  this  view,  can  make  no  dif- 
ference in  the  result  of  this  case ;  for  the  finding  of  the  facts 
by  the  court  and  the  evidence  in  the  case,  both  of  which 
are  in  the  record,  show  that  the  mortgage  was  given  and  re-  •^ 
corded  in  the  office  of  the  recorder  of  Vanderburgh  county 
(the  proper  one),  before  the  vessel  was  licensed,  registered, 
or  enrolled  by  the  surveyor  of  the  port  of  delivery  of  Evans- 
ville, which,  if  valid  under  the  laws  of  the  United  States, 
could  not  defeat  the  mortgage  executed  and  recorded  under 
the  laws  of  the  State,  while  the  vessel  was  a  mere  chattel, 
and  before  it  had  risen  to  the  dignity  of  a  "vessel  of  the 
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United  States  "  by  registiy  and  enrollment.     The  court  com- 
mitted no  error  against  the  appellant. 

The  judgment  and  decree  are  affirmed,  with  costs. 

A,  Igleharty  for  appellant. 

M.  R,  AntluSy  A.  Dyer^  and  C,  H,  Mann^  for  appellee. 
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Deposition. — Official  Character  of  Officer  Before  Whom  Taken, — A  deposition 
taken  in  another  state  to  be  used  in  evidence  in  this  State  is  invalid  and  should 
be  suppressed  on  motion,  if  taken  before  any  other  than  an  officer  authorized  by 
our  laws  to  take  depositions,  whether  the  officer  before  whom  it  was  taken  was 
so  authorized  by  the  laws  of  such  other  state  or  not,  and  although  the  party 
making  the  motion  had  waived  dedimus  and  certificate  of  the  official  character 
of  the  officer,  and  appeared  at  the  taking  and  offered  no  objection  then  to  the 
official  character  of  the  officer. 

Same. — Notice  to  take  depositions  in  another  state,  <*  before  some  officer  author^ 
ized  to  administer  oaths."  The  party  to  whom  notice  was  given  waived  dedx' 
mus  and  certificate  of  the  official  character  of  the  officer  before  whom  the  de- 
positions should  be  taken.  The  depositions  were  taken  before  one  who  ceiti* 
fied  that  he  was  "  a  commissioner  in  chancery  for  the  circuit  court,''  &c. 

Held,  on  motion  to  suppress,  that  the  depositions  were  void  for  want  of  authority 
in  the  officer  who  took  them. 

Evidence. — Presumption  as  to  Improper  £vidence, — Where  material  evidence 
has  been  improperly  admitted,  it  will  be  presumed  that  it  influenced  the  verdict, 
unless  the  contrary  clearly  appear. 

APPEAL  from  the  Henry  Common  Pleas. 

BusKiRK,  J. — ^This  was  an  action  brought  in  the  CQurt 
below,  by  the  appellee,  against  the  appellant  and  one  John 
Bumbgardner,  on  a  promissory  note  executed  by  Thompson 
and  Bumbgardner.  Bumbgardner  was  not  served  with  pro- 
cess, and  did  not  appear.  The  appellant  appeared  and  denied, 
under  oath,  the  execution  of  the  note  by  him.  There  was  a 
jury  trial,,  resulting  in  a  verdict  for  the  appellee.  A  motion 
for  a  new  trial  was  made  and  overruled,  and  exception  taken. 
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The  appellant,  at  the  proper  time,  moved  the  court  to  suppress 
the  depositions  of  Henry  C.  Potest,  A.  L.  Wilson,  and  G.  F. 
Miller,  because  the  same  were  not  taken  by  and  before  any 
officer  authorized  by  the  laws  of  Indiana  to  take  depositions; 
which  motion  was  overruled,  and  exception  was  taken.  The 
mption,  ruling  of  the  court,  and  exception,  are  shown  by  a  bill 
of  exceptions.  The  appellant  objected  to  the  admission  of 
said  depositions  in  evidence,  on  the  trial  of  the  cause,  but  the 
objection  was  overruled,  and  the  depositions  were  read  as 
evidence  on  the  trial,  to  which  appellant  excepted.  The 
refusal  of  the  court  to  suppress  the  depositions,  and  their 
admission  in  evidence  were  assigned  as  reasons  for  a  new 
trial.     The  evidence  is  in  the  record. 

The  only  error  that  is  insisted  on  and  discussed  by  .the 
appellant  in  this,  court,  is  the  ruling  of  the  court  in  overrul- 
ing the  motion  to  suppress  the  depositions,  and  all  others 
will  be  regarded  as  waived. 

The  appellee  insists  that  the  appeal  should  be  dismissed, 
because  the  appellant's  abstract  does  not  comply  with  rule 
ten  of  this  court  There  is  nothing  in  the  objection.  The 
abstract  contains  a  brief  statement  of  the  issues,  the  trial, 
and  the  motion  for  a  new  trial.  It  then  copies  the  motion  to 
suppress,  the  notice  to  take  depositions,  the  acknowledgment 
of  service,  and  the  certificate  of  the  officer  taking  them. 
This  abstract  is  sufficient  to  present  the  error  relied  on,  but 
not  any  other  question  in  the  case.  In  Chapin  v.  Clapp,  29 
Ind.  611,  Gregory,  J.,.defined  what  was  a  good  abstract.  In 
his  very  learned  and  elaborate  definition,  he  says : 

"It  is  not,  however,  required  by  the  rule  that  the  abstract 
should  be  of  the  entire  record,  but  only  of  so  much  thereof 
as  IS  necessary  to  present  the  errors  assigned  and  relied 
upon  for  the  reversal  of  the  judgment." 

The  notice  was  to  take  the  depositions  at  the  office  of  T. 
B.  Kline,  Esq.,  at  Cabell  Court  House,  in  the  county  of  Ca- 
bell, and  State  of  West  Virginia,  before  some  officer  authorized 
to  take  deposition.  The  appellant  entered  on  the  notice  an 
acknowledgment  in  these  words :  "  We  acknowledge  service 
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pf  the  above  notice,  and  waive  dedimus  and  certificate  of  offi- 
cial character  of  officer  before  whom  said  depositions  are 
taken."  The  depositions  were  taken  before  Joseph  S.  Miller, 
who  certifies  that  he  was  a  commissioner  in  cliancery  for  the  cir- 
cuit court  of  the  county  of  Cabell,  and  State  of  West  Virginia, 
Our  statute  provides,  that  "  depositions  of  witnesses,  taken 
within  or  witfiout  this  State,  may  be  taken  *  *  *  before  any 
judge,  justice  of  the  peace,  notary  public,  mayor  or  recorder 
of  a  city,  clerk  of  a  court  of  record  or  commissioner  ap- 
pointed by  the  court  to  take  depositions."     2  G.  &.  H.  173. 

This  statute  is  in  derogation  of  the  common  law,  and  its 
provisions  must  be  substantially  complied  with,  i  GreenL 
on  Ev.  sec.  323;  Bell  v.  Morrison^  i  Pet.  351,  The  deposi- 
tions were  taken  by  and  before  an  officer  unauthorized  by  the 
laws  of  this  State.  The  commissioner  in  chancery  may  have 
been  authorized  by  the  laws  of  West  Virginia  to  take  deposi- 
tions, but  we  cannot  take  judicial  notice  of  the  laws  of  an- 
other state ;  and  even  if  he  was  so  authorized,  it  would  not 
render  the  depositions  valid,  unless  he  was  one  of  the  officers 
authorized  by  our  laws.  The  depositions  were  void  for  the 
want  of  authority  in  the  officer  who  took  them.  But  it  is 
claimed  that  the  acknowledgment  of  service  waived  the  offi- 
cial character  of  the  officer.  We  do  not  think  so.  It  merely 
waived  a  certificate  of  his  official  character,  and  not  that  he 
should  be  an  officer  who  was  authorized  to  take  depositions. 
If  the  depositions  had  been  taken  before  some  person  who 
had  no  seal,  it  would  have  been  necessary,  in  the  absence  of 
an  agreement  or  a  waiver  like  the  one  in  this  case,  for  some 
officer  who  had  a  seal  to  certify  to  the  official  character  of 
the  officer  before  whom  the  depositions  ^ad  been  taken,  unless 
the  name  of  the  officer  is  put  in  the  commission.  The  appel- 
lant waived  this  certificate  and  a  commission,  and  nothing 
else. 

It  IS  also  claimed  that,  as  the  appellant  appeared  at  the 
taking  of  the  depositions,  and  waived  an  objection  to  the 
official  character  of  the  officer,  that  he  is  now  estopped  from 
doing  so.  The  only  effect  of  his  appearance  without  objection. 
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was  to  waive  the  sufficiency  of  the  notice  as  to  time.     TIte 
President^  <Sr.,  v.  WaeUeigh,  7  Blackf.  102. 

The  court  erred  in  overruling  the  motion  to  suppress  the. 
depositions,  and  in  permitting  them  to  be  read  in  evidence 
on  the  trial  of  the  cause.    But  the  appellee  has  earnestly 
insisted  that  we  should  not  reverse  the  case  for  such  erro- 
neous ruling,  for  the  reason  that  if  the  depositions  had  not 
been  read  in  evidence,  the  jury  would  have  found  the  same 
verdict  they  did.    In  other  words,  that  the  other  evidence- 
in  the  record  was  sufficient  to  justify  the  verdict     We- 
have  examined  the  evidence  in  the  record,  and  while  we  mig^t 
not  reverse  the  case,  if  it  came  here  upon  the  other  evidence^ 
excluding  that  contained  in  the  depositions,  we  are  not  pre- 
pared to  say  that  the  evidence  contained  in  said  depositions 
did  not  influence  the  jury;  it  would  be  w^xy  dangerous  for 
this  court  to  undertake  to  determine  what  evidence  did  or 
did  not  influence  the  jury.    It  is  enough  for  us  to  know  that 
illegal  evidence  was  admitted.    The  evidence  of  Mr.  Potest 
was  very  important;  and,  among  other  things,  he  testified  tO' 
admissions  made  by  the  appellant  in  reference  to  the  note 
sued  on,  and  as  to  payments  made  on  such  note  by  appel- 
lant   This  court,  in  die  case  oi Margany.  Tlte  State,  31  Ind«. 
193,  in  speaking  of  the  admission  of  illegal  evidence,  say, 
"  This  error  having  occurred,  did  it  harm  the  appellant?  The 
presumption  is  that  it  did ;  and  unless  it  clearly  appears  that 
it  did  not,  we  must  reverse  the  case."     See  Peterson  v.  Hutch-- 
inson,  30  Ind.  38;  The  BeUrfontaine  R.  W.  Co.  v.  Hunter,.  3^ 
Ind.  335.     In  Belden  v.  Nicolay,  4  E.  D.  Smith  14,  the 
court  say,  "  But  when  illegal  evidence  is,  in  fact,  received,  and 
the  return  states,  in  terms,  that  the  finding  of  the  court  below 
is  upon  consideration  of  all  the  evidence  given  upon  the  sub- 
ject, we  are  not  at  liberty  to  disregard  the  error.    In  such  case 
it  not  only  appears  that  the  improper  testimony  may  have  influ- 
enced the  court  in  its  finding  upon  the  facts,  but  that  it  did 
so."    We  think  that  it  is  quite  clear  that  the  appellant  was 
entitled  to  a  new  trial,  and  that  the  court  erred  in  refusing  it 
Vol  XXXIV.— 7 
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Judgment  reversed ;  and  cause  remanded,  with  directions  to 
the  court  below  to  grant  a  new  trial,  and  for  further  proceed* 
ings  not  inconsistent  with  this  opinion. 

y.  If.  MelleU  and  M.  K  Farkner,  for  appellant 

y.  B.  MarHndale^  y.  Brown^  and  R.  L.  Polk,  for  appellee. 


MuiXENDORB  and  Another  v.  Silvers  and  Another. 

t 

-Practice. — Suit  on  Joint  Contract, — Jitdgm^nt, — Motion  to  Set  Aside  Judg- 
ment,— In  an  action  against  A.  B.  and  C.  on  their  joint  note,  all  the  defend- 
ants having  appeared,  A.  and  B.  were  defaulted;  whereupon,  withont  any 
issue  of  fiact  as  to  C.  or  further  notice  of  him  than  overruling  a  demuner  filed 
.by  him  to  the  complaint,  final  judgment  was  taken  against  A.  and  B.  alone,  on 
iheir  default.  Afterwards,  during  the  term,  A.  and  B.  appeared  and  made  a 
motion  in  writing  to  set  aside  the  default  and  judgment,  assigning  therein  as 
cause,  that  the  proceeding  of  the  court  in  rendering  final  judgment  against 
fhem-was  irregular  and  contrary  to  law;  and  they  stated  verbally  to  the  conrt 
(asishown  by  bill  of  exceptions)  the  particulars  of  the  irregularity  and  illegal- 
ity of  the^proceeding.  ' 

Held^  that  the  judgment  against  A.  and  B.  was  erroneous. 

Hetd^  also,  that  the  objection  to  the  judgment  was  sufficiently  brought  to  the  at- 
tention of  the  court    In  such  case  the  motion  need  not  be  in  writing. 

^KUS^-^Motion  Embracing  Independent  Matters, — ^Where  a  motion  to  set  aside 
a  default  and  the  judgment  rendered  thereupon  is  well  taken  as  to  the  judg- 
ment, but  not  as  to  the  default,  it  should  be  sustained  as  to  the  judgment  and 
overruled  asto  the  default  only. 

AB££AX«- from  the  Gass  Common  Fleas. 

WoRDEN,  J.*— This  was  an  action  by  the  appellees  against 
the  appellants,  John  H.  and  Abraham  Mullendore,  and  one 
Samuel  Mullendore,  upon  a  joint  promissory  note  purport- 
ing to  be  executed  by  all  three  of. them.  Service  of  process 
was  had  on  Samuel,  and  the  other  two  ^defendants  waived 
service  and  appeared. to  the  action. 

Samuel  (jjemurred  to  the  complaint.  Pending  the  demur- 
rer, John  H.  and  .Abraham  .were  ^called  and  defaulted.  The 
uiemurrer  of  Samuel  *was  .then  overruled.    Without  ruling 
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him  to  answer  over,  or  taking  any  further  notice  of  him,  the 
record  proceeds  as  follows^  "And  the  court  do  now,  upon 
hearing  proo^  say  and  find  that  the  plaintiff's  cause  <of  action 
in  this  behalf  is  founded  on  a  promissory  note  which  is 
capable  of  being  reduced  to  a  certainty  by  calculation,  and 
that  there  is  due  the  plaintiffs  thereon  the  sum  of  five  hun- 
dred and  sixty  dollars  and  forty-six  cents,"  &a,  "  together 
with  all  costs  herein  accrued,  collectable  without  relief,"  &c., 
"from  the  said  defendants  John  H.  Mullendore  and  Abraham 
Mullendore."  Then  follows  a  judgment  in  favor  of  the<^plain- 
tiffs  against  John  H.  and  Abraham. 

It  may  be  observed,  though  it  is  perhaps  not  important  to 
the  decision  of  the  question  involved,  that  it  appears  by  the 
answer  of  Samuel  to  interrogatories  filed,  thaft  he  was  the 
principal  in  the  note,  and  the  appellants  herein  his  sureties. 

Afterwards  the  appellants  appeared,  at  the  same  term  of 
the  court,  and  moved  the  court  to  set  aside  the  default  and 
judgment  against  them,  "  and  for  cause  say  that  the  proceed- 
ings of  the  court  in  rendering  final  judgment  against  them 
are  irregular  and  contrary  to  law."  This  quotation  is  fi-om 
their  written  motion.  A  bill  of  exceptions  shows  that  they 
urged  upon  the  consideration  of  the  court  the  circumstance 
"that  they  were  joint  and  not  several  contractors  with  the 
said  Samuel  Mullendore  on  the  contract  sued  on,  and  that 
they  were  only  liable  jointly ;  that  all  the  parties  .being  then 
in  court,  the  court  erred  in  severing  the  cause  of  action  and 
rendering  a  several  judgment  against  them  without  a  trial 
of  the  liability  of  all  the  parties."  The  motion  was  over- 
ruled, and  the  appellants  excepted. 

The  appellants  assign  error  upon  the  overruling  of  the 
motion  to  set  aside  the  judgment  against  them. 

Was  the  final  judgment  against  the  appellants,  under  the 
circumstances,  rightfully  rendered?  This  question,  in  our 
opinion,  must  be  answered  in  the  negative. 

The  makers  of  the  note,  if  liable  at  all,  are  only  jointiy 
liable,  unless,  indeed,  there  is  some  matter  that  goes  to  the 
personal  discharge  of  some  of  them. 
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The  provisions  of  our  code  have,  in  some  measure,  mod- 
ified the  common  law,  but  none  of  them  authorize  the  course 
pursued  by  the  court  below.  Sections  forty-one  and  forty- 
two,  2  G.  &  H.  65-6,  do  not,  because  here  the  parties  were 
all  in  court,  and  there  was  no  occasion  to  proceed  against  a 
part  only;  and  because,  the  parties  all  being  in  court,  it  was 
not  a  case  where,  if  the  appellants  had  been  sued  severally, 
the  plaiittifrs  would  have  been  entitled  to  judgment,  inas- 
much as  they  were  jointly,  and  not  severally,  liable.  The 
same  ebservations  may  be  applied  to  sections  362,  366,  368, 
suid  369^  id.  216,  217,  and  218. 

The  proper  course  to  have  pursued  was,  after  the  default 
was  taken  against  the  appellants,  to  have  withheld  final  judg- 
ment against  them  until  the  cause  was  ready,  in  some  way, 
for  final  judgment  as  to  Samuel.  If  he  had  pleaded  a  mat- 
ter that  went  to  the  merits  of  the  action,  and  had  succeeded 
therein,  it  would  have  discharged  the  appellants,  notwith- 
standing their  default  Sutlieriin  v.  MuUis,  17  Ind.  19.  The 
course  pursued  ended  the  case  as  to  Samuel,  and  put  him 
out  of  court  Rose  v.  Camstock,  id.  i.  The  appellants  were 
entitled  to  have  the  judgment  in  the  cause  rendered  agaih^ 
them  and  Samuel  jointly,  and  not  against  them  alone,  unless 
it  was  in  some  way  established  that  he  was  not  liable  on  the 
contract,  and  that  they  were. 

But  it  is  argued  by  counsel  for  the  appellees,  that  "  what 
evidence  was  offered  we  do  not  know,  for  it  is  not  in  the  rec 
ord.  There  might  have  been  a  state  of  facts  in  which  it 
would  have  been  proper  for  the  court  to  render  judgment 
against  the  appellants,  and  not  against  Samuel." 

This  reasoning  would  have  force  if  an  issue  had  been 
formed  and  the  cause  tried  as  to  Samuel,  and  there  had  been 
a  verdict  or  finding  in  his  favor.  But  as  there  was  no  an- 
swer put  in  by  Samuel,  nor  any  steps  taken  as  against  him 
after  his  demurrer  to  the  complaint  was  overruled,  but  a 
judgment  taken  against  the  appellants  on  their  default,  the 
reasoning  is  destitute  of  any  force. 

Again,  it  is  urged  that  the  motion  of  the  appellants  ta  set 
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aside  the  judgment  was  not  sufficiently  definite  and  explicit 
to  bring  to  the  attention  of  the  court  the  objection  to  the 
ju(%ment  The  written  motion,  we  have  seen,  assigns  as 
cause,  "that  the  proceedings  oT  the  court  in  rendering  final 
judgment  against  them  are  irregular  and  contrary  to  law." 
The  bill  of  exceptions  shows  that  the  appellants  fully  and  ex- 
plicitly stated  the  particulars  of  the  irregularity  and  illegality 
of  the  proceeding.  This  was  amply  sufficient  We  are  not 
advised  of  any  rule. of  law,  or  of  practice,  that  requires  a 
written  motion  in  such  case  to  be  more  specific,  or  that  such 
motion  should  be  in  writing  at  alL 

Again,  it  is  urged  that  the  motion  was  too  broad,  it  being 
to  set  aside  the  default  as  well  as  the  judgment,  and  there- 
fore, that  it  was  correctly  overruled  in  toto.  Motions  of  this 
character,  embracing  matters  that  are  separable  and  indepen- 
dent, as  to  some  of  which  the  motion  is  well  taken,  and  as 
to  others  not,  should  not  be  overruled  entirely,  but  only  so 
fer  as  they  are  not  well  taken.  Thus,  it  is  quite  common  to 
move  to  strike  out  different  questions  and  answers  in  depo- 
sitions, and  the  motion  to  be  sustained  as  to  some  and  wer- 
ruled  as  to  others.  So  a  motion  is  frequently  made  to  strike 
out  different  parts  of  pleadings,  and  the  motion  is  sustained 
as  to  some  parts  and  overruled  as  to  others.  They  are  not 
like  an  instruction  to  a  jury,  which  must  be  good  as  a  whole 
or  it  crannot  be  given.  We  do  not  think  the  appellants  can 
well  be  told  that  because  they  asked  too  much,  the  law  denies 
them  that  to  which  they  would  otherwise  be  entitled.  The 
Jaw,  as  we  think,  is  not  guilty  of  such  frivolous  technicality. 
The  court  below  erred  in  not  setting  aside  the  judgment 
against  the  appellants  on  their  motion. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  proceed 
in  accordance  with  this  opinion. 
5.  T.  McConnell  and  M.  Winfield^  for  appellants. 
A^  M  Flary,  A.  G.  Porter,  B.  Harrison,  and   W.  P.  Fish- 
hack^  for  appellees. 
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Res  Adjudicata. — Pleading. — Suit  on  a  note  governed  by  the  law  merchant, 
by  an  indorsee  against  the  maker.  Answer  setting  np  that  the  note  was  ob- 
tained by  the  payee  from  the  maker  by'fraud,  and  that  the  plaintiflf  had  notice 
thereof.  Supplemental  reply,  that  in  a  cause  pending  in  the  same  court,  where- 
in the  same  persons  were  parties,  founded  on  a  promissory  note  given  by  the 
same  maker  payable  to  the  same  payee,  given  at  the  same  time  and  as  a  part 
of  the  same  consideration,  and  upon  the  same  transaction,  and  for  the  same 

*  purpose,  and  indorsed  to  the  plaintiff  by  the  same;  indorser,  at  the  same  time 
and  upon  the  same  consideration  as  the  note  sued  on  in 'this  case,  issue  was 
formed  between  the  parties,  in  which  the  defendant  set  up,  in  effect,  the  same 
defense  as  in  this  suit,  and  the  plaintiff  pleaded,  in  effect,  the  same  replies,  and 
said  cause  was  submitted  to  the  finding  and  verdict  of  a  jury  on  final  hearing 
and  trialy  and  the  jury  found  for  the  plaintiff,  and  the  oourt  rendered  judg- 
ment on  the  verdict ;  a  copy  of  the  record  in  said  former  suit  being  made  port 
of  this  reply,  the  allegations  of  which  it  sustained. 

Held^  that  this  reply  was  good  on  demutrer. 

APPEAL  from  the  Marion  Civil  Circuit  Court. 

Downey,  J. — ^This  was  a  suit  on  a  promissory  note  similar 
to  that  in  Hereth  v.  Meyer ^  at  this  term,  33  Ind.  511,  executed 
at  the  same  time  and  for  the  same  consideration.  Hartwell, 
the  payee,  indorsed  it  to  one  Lobdell,  who  indorsed  it  to  the 
plaintiff  below. 

The  only  question  raised  by  the  assig^nment  of  errors  is 
that  relating  to  the  overruling,  by  the  circuit  court,  of  a  de- 
murrer to  the  reply. 

The  defendants  having  set  up,  in  their  answer,  as  a  defense, 
that  the  note  was  obtained  from  them  by  the  payee  by 
fraud,  and  that  the  plaintiff  had  notice  thereof,  the  plaintiff 
replied  that  in  a  cause  pending  in  the  same  court,  wherein 
the  same  persons  were  parties,  founded  on  a  promissory  note 
given  by  the  same  persons,  payable  to  the  same  person,  given 
at  the  same  time,  and  as  a  part  of  the  same  consideration, 
and  upon  the.  same  transaction,  and  for  the  same  purpose, 
and  indorsed  to  the  plaintiff  by  the  same  indorser,at  the  same 
time  and  upon  the  same  consideration  as  the  note  sued  on  in 
this  case,  issue  was  formed  between  the  parties,  in  which  the 
defendants  set  up,  in  ef!ect»  the  same  defense  as  m  this  suit. 
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and  the  plaintiff  pleaded,  in  eflect,  the  same  replications,  and 
the  said  cause  was  stlbmitted  to  the  finding  and  verdict  of  a 
jury,  on  final  hearing  and  trial,  and  the  jury  found  for  the 
plaintiff;  and  that  the  court  rendered  judgment  on  the  ver- 
dict A  copy  of  the  record  in  the  former  suit  is  made  part 
of  the  reply,  and  shows  that  the  same  questions  had  been 
fiiUy  tried  and  determined,  in  a  suit  on  another  of  the  same 
lot  of  notes,  between  the  same  parties.  We  see  no  reason  why 
the  ruling  of  the  circuit  court  on  the  demurrer  was  not  correct. 

The  judgment  is  affirmed,  with  two  per  cent,  damages  and 
costs. 

McDonald,  Roache  &  McDonald,  P.  W.  BartJtolomew,  and 
Porter,  Harrison  &  Fishback,  for  appellants. 

L.  Barbour  and  C.  P.  Jacobs ^  for  appellee. 


Hereth  and  Another  v.  Yandes., 

APPEAL  from  the  Marion  Civil  Circuit  Court. 

Downey,  J. — ^This  was  an  action  on  a  note,  of  the  same 
date  and  form  as  the  one  in  the  case  of  the  samq  appellants 
against  Meyer,  at  the  present  tenri  (33  Ind.  511). 

The  same  defense  was  set  up.  There  was  a  general  verdict 
for  the  appellee,  and  a  special  finding  also,  in  which  the 
plaintiff  was  found  to  be  an  innocent  holder  of  the  note. 

Judgment  was  rendered  on  the  verdict  Motion  for  a  new 
trial  overruled.  No  bill  of  exceptions.  There  is  nothing  in 
the  case  for  us  to  decide.  * 

The  judgment  is  affirmed,  with  two  per  cent,  damages  and 
costs. 

McDonald,  Roache  &  McDonald,  Porter,  Harrison  &  Fish' 
back,  and  P.  W.  Bartholomew,  for  appellants. 

L.  Barbour  and  C,  P.  Jacobs,  for  appellee. 
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'  -  C&iiflNAL  Law. — Vemie. — Tum. — ^There  can  be  no  convidioii  under  an  infor- 

mation  for  an  assanlt,  wbere  the  State  fi^  to  prove  «iy  time  or  plaoe  of  the 
commisfiion  of  the  offense. 

APPEAL  from  Putnam  Common  Pleas. 

BusKiRK,  J. — ^The  appellant  was  prosecuted  in  the  court 
below  for  having  committed  an  assault  upon  the  person  of 
Thomas  W.  Batman.  There  was  a  trial  by  jury;  verdict  against 
appellant.  A  motion  for  a  new  trial  was  made  and  overruled, 
and  exception  was  taken.  Judgment  was  rendered  on  the  ver* 
diet  The  affidavit  and  information  charge  that  the  oflense  was 
committed  in  Putnam  county,  in  the  State  of  Indiana,  on  or 
about  the  loth  day  of  September,  1869.  The  evidence  is  in 
the  record,  and  we  have  examined  it  with  care,  and  have  been 
unable  to  find  any  evidence  tending  to  show  when  or  where 
the  offense  was  committed.  Before  the  appellant  could  have 
been  convicted,  it  was  necessary  for  the  State  to  prove  that 
the  offense  had  been  committed  in  the  county  of  Putnam, 
and  within  two  years  before  the  commencement  of  the  prose- 
cution. 

The  appellant  also  complains  of  the  instructions  given  by 
the  court  of  its  own  motion,  and  of  the  refusal  of  the  court 
to  give  certain  instructions  asked  by  him.  As  the  case  will 
have  to  be  reversed  for  the  failure  of  the  State  to  prove  the 
time  when  and  the  place  where  the  offense  was  committed^ 
we  have  not  examined  the  errors  assigned  upon  the  giving^ 
and  the  refusal  to  give  the  instructions  complained  o£ 

Judgment  reversed,  and  the  cause  remanded  for  a  new 
trial. 

S.  Clay  pool  and  L.  P.  Chapin^  for  appellant 

B.  W.  Hanna^  Attorney  General,  for  the  State. 
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Carey  and  Others  v.  The  State,  on  the  Relation  of  Farlev.      •isi  soi 

CoONTY  Clexx. — Tender, — Principal  itnd  Snreiy.-^Tht  sureties  npon  the  offi- 
cial bond  of  a  derk  of  the  circuit  conrt  are  not  liable  for  money  paid  into 
open  court  and  handed  to  the  derk  with  an  answer  of  tender  and  for  the  pur- 
pose of  keeping  the  tender  good,  and  for  which  the  clerk  as  such  gives  his 
receipt,  there  being  no  order  of  the  court  in  reference  to  the  money. 

APPEAL  from  the  Hamilton  Circuit  Court. 

Pettit,  C.  J. — ^This  was  a  suit  on  the  official  bond  of  the 
late  clerk  of  the  circuit  court  of  Hamilton  county,  against 
the  sureties  only,  the  clerk  being  dead.  Appellants  demur- 
red to  the  complaint,  because  it  did  not  state  fiicts  sufficient 
to  constitute  a  cause  of  action  against  them.  Demurrer 
overruled;  refusal  to  answer;  trial  by  the  court;  finding 
and  judgment  for  the  appellee. 

The  only  question  presented  for  our  consideration  is  this : 
Are  the  sureties  liable  for  money  paid  into  open  court  and 
handed  to  the  clerk  with  an  answer  of  tender  and  for  the 
purpose  of  keeping  the  tender  good,  and  for  which  the  clerk 
gave  his  receipt  as  such  ?  There  was  no  order  of  the  court 
in  reference  to  the  money. 

This  case  was  taken  up  by  us  some  weeks  since,  and  not 
seeing  our  way  clear  at  the  first  examination,  it  was  passed 
by  for  a  further  and  better  consideration,  with  an  earnest  desire 
to  arrive  at  the  law  of  the  case  in  this  State ;  and  however 
clear  we  are  that  the  sureties  in  such  case  ought  to  be  liable, 
we  are  constrained  to  come  to  the  conclusion  that  they  are 
not  We  need  not  enter  into  a  long  discussion  of  this  ques- 
tion. The  clerk  is  a  creature  of  the  State  constitution,  but 
his  duties  are  defined  only  by  statute.  His  bondsmen  were 
presumed  to  know  the  law  fixing  their  liability,  when  they 
executed  the  bond,  and  they  have  a  right  to  its  protection, 
whether  they  did  or  did  not  in  fact  know  it  There  is  no 
law  in  this  State  rendering  the  sureties  liable  in  such  a  case 
there  being  no  law  making  it  the  duty  of  the  clerk  to  receive 
such  money.  The  court  erred  in  overruling  the  demurrer  to 
the  compUdnt 
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Judgment  reversed^  at  the  costs  of  the  appellee.  Cause 
remanded,  &c. 

y.&W.  OBrien,  T.  y.  Kane,  and  A.  F;  Shirts,  for  appel- 
lants. 

D.  Moss  and  W.  Wallace,  for  appellee. 


Wills  v.  Wills. 

Pleading. — ImpUed  Promise, — Under  our  code,  where  a  complaint  for  use  and 
occupation  of  real  estate  alleges  facts  from  which  the  law  will  infallibly  imply 
a  promise  to  pay  for  such  use  and  occupation,  it  is  not  necessary  that  it  should 
allege  a  promise  or  an  indebtedness. 

Parent  and  Child. — Occupation  of  Real  Estate  by  Permission.'^'^fhect  a  son, 
in  consideration  of  natural  love  and  affection,  permits  his  mother  to  occupy 
real  estate  owned  by  him,  without  any  agreement  or  undeistanding  that  she 
shall  pay  rent,  the  law  will  not  imply  a  promise  by  her  to  pay  rent. 

APPEAL  from  the  Vanderburg  Circuit  Court 
Downey,  J. — ^This  action  was  brought  by  the  appellee 
against  the  appellant    The^  complaint,  as  amended,  allege^ 
that  the  defendant  had  occupied  the  house  and  lots  of  the 
plaintiff,  to  wit,  lots  numbered  one  and  two  in  block  number 
fifty,  in  the  eastern  enlargement  of  the  city  of  Evansville, 
county  of  Vanderburgh,  and  State  of  Indiana,  by  permission 
of  the  plaintiff,  as  his  tenant,  from  about  the  1 3th  day  of  June, 
1863,  until  about  the  ist  day  of  March,  1868 ;  that  the  use  of 
said  premises  for  that  period  was  reasonably  worth  fourteen 
hundred  and  twelve  dollars  and  fifty  cents ;  that  no  part  of 
the  same  has  been  paid,  and  the  same  is  now  due  and  owing ; 
wherefore  he  demands  judgment,  &c.  The  defendant  answered 
in  several  paragraphs,  the  fourth  of  which  alleged  that  plaintiff 
was  the  son  of  the  defendant,  and  that  said  plaintift^  in  con^ 
sideration  of  natural  love  and  affection,  permitted  the  defend- 
ant to  occupy  said  premises,  without  any  agreement  or 
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understanding  that  said  defendant  should  pay  rent  for  said 
premises. 

There  was  a  demurrer  by  the  plaintiff  to  this  paragraph 
of  the  answer,  which  demurrer  was  sustained,  to  which  there 
was  an  exception. 

The  third  assignment  of  error  is,  that  the  court  erred  in 
sustaining  the  demurrer  to  the  said  fourth  paragraph  of  the 
answer,  whereas,  by  the  laws  of  the  land,  said  demurrer  ought 
to  have  been  sustained  to  the  complaint. 

It  is  conceded  by  counsel  for  both  parties  that  the  ques- 
tion as  to  the  sufficiency  of  the  complaint  is  thus  presented 
to  us  for  decision; 

The  objection  to  the  complaint  urged  by  counsel  for  the 
appellant  is,  that  it  contains  no  allegation  that  the  defendant 
ever  promised  to  pay,  or  ever  agreed  to  pay,  or  that  she  was 
indebted  to  the  plaintiff.  To  this  the  appellee  answers  that  it 
is  not  necessary  to  use  any  word  that  shows  an  undertaking, 
agreement,  or  promise,  on  the  part  of  the  defendant,  to  pay 
rent,  for  none  ever  existed;  that  the  complaint  states  facts, 
and,  technically  speaking,  the  law  raises  the  implied  promise 
to  pay ;  that  the  right  of  action  in  fact  does  not  stand  upon 
any  contract  or  agreement,  but  arises  from  principles  of  equity 
and  good  conscience;  that  whenever  there  is  ownership  of 
land  on  the  one  hand  and  an  occupation  of  it  by  permission 
on  the  other,  it  will  be  presumed  that  the  occupant  intends 
to  compensate  the  owner  for  the  use  of  the  premises. 

In  support  of  the  complaint  we  are  referred  by  counsel  for 
the  appellee  to  2  G.  &  H.  360,  sec.  14,  which  says :  "  The 
occupant  without  special  contract,  of  any  lands,  shall  be  liable 
for  rent,  to  any  person  entitled  thereto."  Authorities  are 
cited  having  reference  to  the  liability  of  a  party  to  pay  rent 
under  certain  circumstances,  but  this  is  not  a  question  relat- 
ing to  the  right  to  recover  rent  on  the  one  hand,  or  the  liabil- 
ity to  pay  it  on  the  other,  but  it  is  a  question  of  pleading. 
The  question  is  this :  Is  it  allowable,  and  is  it  sufficient,  for 
the  party  to  set  forth  the  facts  from  which  a  promise  or  indebt- 
edness may  be  implied,  or  must  he  allege  the  promise,  or 
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the  indebtedness,  and  then  support  it  at  the  trial  by  proof  of 
the  circumstances  ?  Mr.  Gould,  in  his  valuable  treatise  on 
Principles  of  Pleading  in  Civil  Actions,  p.  48,  sec.  19,  says : 
In  the  action  of  indebitatus  assumpsit,  if  there  is  an  actual 
debt,  or  legal  liability  (by  simple  contract),  on  the  part  of  the 
defendant,  but,  as  is  frequently  the  case,  no  express  under- 
taking to  pay  the  debt,  the  plaintiff  iiv  his  declaration  must 
regularly  allege  a  promise.  For,  as  the  action  of  assumpsit 
is  in  its  form  and  structure  ads^ted  to  no  other  demands  than 
those  arising  upon  promises^  the  law,  when  no  promise  has 
actually  been  made,  implies  or  presumes  one,  from  the  fact 
of  the  defendant's  being  indebted;  for  the  purpose  of  entitling 
the  plaintiff  to  this  beneficial  action,  instead  of  the  precarious 
and  less  remedial  action  of  debt,  which  was  anciently  hi^  only 
remedy  in  such  a  case.  But,  whenever  the  promise  is  thus 
implied,  it  is  declared  upon  as  an  express  one,  and  upon  the 
face  of  the  record  is  always  taken  to  be  express.  There  is, 
indeed,  no  such  thing  as  an  implied  promise  in  pleading ;  or 
rather,  the  fact  of  its  being  implied  appears  only  in  evidence, 
and  never  upon  the  record."  It  is  further  said  in  a  note  on 
the  same  page  that  in  declaring  in  assumpsit  on  a  bill  of  ex-- 
change  against  the  drawer,  or  on  a  prrndssoty  note  against  the 
maker,  the  statement  of  the  £tcts  which  render  the  defendant 
liable  to  pay  is  suflScient  without  expressly  alleging  a  prom- 
ise on  his  part;  and  the  reason  assigned  for  this  is,  that  the 
drawing  of  the  bill,  or  making  of  the  note,  is,  of  itself,  an 
actual  promise.    See,  also,  i  Chit  Plead.  302. 

In  the  action  of  debt,  at  common  law,  the  common  counts 
alleged  that  the  defendant  was  fWr^/'^</ to  the  plaintiff  in  such 
a  sum,  for  use  and  occupation,  &c. 

The  complaint  in  this  case  is  sui  generis.  We  cannot  clas- 
sify it.  It  is  not  as  in  assumpsit,  for  it  alleges  no  promise.  It 
is  not  as  in  debt,  for  it  alleges  no  indebtedness.  But  after 
some  examination  of  cases  decided  under  codes  of  practice 
similar  to  our  own,  we  have  come  to  the  conclusion  that, 
tested  by  tlie  code,  the  complaint  may  be  sufficient  It  would 
seem  that,  contrary  to  the  rule  at  common  law,  a  party  in  a 
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suit  for  a  money  demand  on  contract,  like  this,  when  the 
contract  is  implied,  may  allege  the  facts  from  which  the  law 
implies  the  promise,  and  it  will  be  sufficient,  without  alleging 
a  promise  itself  or  an  indebtedness.  But  if  the  party  omit 
any  &ct  essential  to  justify  the  inference,  the  pleading  will 
be  bad  In  all  such  cases,  however,  it  is  better  and  safer  to 
allege  the  fact  of  promise  or  indebtedness,  and  then  support 
the  allegation  at  the  trial  by  proof  of  the  particular  facts.  A 
pleading,  on  the  one  hand^  must  not  state  matters  of  law 
merely,  and  on  the  other  hand,  it  must  not  state  the  evidence 
of  the  party.  It  is  always  good  pleading  to  state  the  legal 
eSect  of  the  contract,  whether  it  be  written  or  parol. 

Of  the  forms  for  complaint  on  contract  laid  down  in  the 
statute,  the  first  six  allege  a  promise.  The  seventh  is  some- 
what like  the  complaint  in  this  case,  in  that  it  sets  out  the 
&cts  from  which  the  promise  is  to  be  implied.  In  the  eighth 
and  ninth  the  promise  is  contained  in  the  instrument  filed 
with  the  complaint.  The  tenth  says  the  defendant  is  indebted 
to  the  plaintiff;  and  the  eleventh  alleges  that  the  defendant 
CTtves  the  plaintiff! 

As  the  statute  declares  these  forms  sufficient  in  all  cases 
where  they  are  applicable,  and  that  in  other  cases  forms  may 
be  used  as  nearly  similar  as  the  nature  of  the  case  will  admit, 
a  complaint  for  use  and  occupation  of  real  estate  may  be 
good  which  alleges  the  &cts  from  which  the  implication  of 
the  promise  or  indebtedness  will  infidlibly  follow.  Gwaltney 
V.  Cannon,  3 1  Ind.  227.  • 

Testing  this  complaint  by  this  rule,  we  are  inclined  to  hold 
it  sufficient 

We  think  also  that  the  fourth  paragraph  of  the  answer  was 
sufficient  It  was  something  more  than  a  general  denial.  It 
alleged  one  or  more  &cts  which  would  not  have  been  admis- 
sible under  a  general  deniaL 

There  were  issues  made  on  the  other  paragraphs  of  the 
answer,  a  trial  by  jury,  verdict  for  the  plaintiff,  motion  for  a 
new  trial  overruled,  and  judgpient 

On  the  trial,  the  plaintiff  proposed  to  prove  the  pecuniary 
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circumstances  of  the  defendant,  to  which  the  defendant  ob* 
jected,  but  the  court  allowed  the  evidence  to  go  to  the  jury, 
and  the  defendant  excepted.  It  appeared  from  the  evidence 
that  the  defendant  was  worth  six  thousand  dollars.  The 
defendant  afterwards  proved  what  the  plaintiff  was  worth, 
which  was  ten  thousand  dollars,  and  the  verdict  of  the  jury 
tended  to  equalize  their  estates. 

The  pecuniary  condition  of  the  defendant  was  not  in  any 
way  in  issue,  and  the  evidence  in  relation  to  it  was  iniproperly 
admitted,  and  may  have  injuriously  affected  the  defendant  in 
the  case  in  the  opinion  of  the  jury. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remand- 
ed for  further  proceedings. 

A,  Igleharty  for  appellant 

y.  S.  Buclianan,  H.  C.  Gooding,  and  y.  M  Sluukelford^  for 
appellee. 


Ward  v.  Bateman. 

Supreme  Cov^r.-^Bill  of  ExcepHons.'-Evidence.'^mitTfi  a  till  of  excep- 
tions, although  professing  to  contain  all  the  evidence  given  in  a  cause,  shows 
upon  its  face  that  this  is  not  true,  the  Supreme  Court  will  not  consider  the 
question  of  the  sufficiency  of  the  evidence. 

Same. — BUI  of  Particulars. — Striking  Out, — New  Trial, — The  action  of  the 
court  in  striking  out  parts  of  a  bill  of  particulars  cannot  properly  be  assigned 
as  a  cause  for  a  new.  trial;  questions  concerning  such  action  of  the  court 
should  be  reserved  and  presented  to  the  Supreme  Court  in  the  same  manner  as 
questions  in  reference  to  striking  out  other  parts  of  the  pleadings  are  reserved 
and  presented. 

.  APPEAL  from  the  Wayne  Common  Pleas. 
Downey,  J.— Suit  by  the  appellee  against  the  appellant 
and  another  on  a  promissory  note.    Answer;  reply;  trial  by 
the  court;  finding  for  the  plaiptiff;  motion  for  a  new  trial 
overruled;  exception;  and  judgment 
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It  is  alleged  by  the  appellant  that  the  court  erred  in  re- 
fusing to  grant  a  new  trial.  The  new  trial  was  asked,  first, 
because  the  finding  of  the  court  was  not  sustained  by  the 
evidence;  second,  was  contrary  to  law;  third,  because  the 
court  struck  out  some  of  the  items  of  the  bill  of  particulars. 

The  bill  of  exceptions,  though  it  professes  to  contain  all 
the  evidence,  shows  that  it  does  not.  The  promissory  notes 
given  in  evidence,  by  each  party,  are  not  set  out.  Persons 
are  referred  to  by  letters  of  the  alphabet,  thus :  K.  &  B.,  F. 
R.,  &c.  It  professes  to  be  the  notes  of  the  evidence  as  tak- 
en down  by  the  judge  who  tried  the  case,  and  not  a  state- 
ment of  it  at  length.  It  involves,  among  other  things,  a 
statement  of  a  partnership  account  between  the  parties. 

In  The  State  v.  S warts ^  g  Ind.  221,  this  court  said:  "The 
bill  of  exceptions  closes  with  the  formal  words,  '  this  was  all 
the  evidence,'  &c.  But,  unfortunately,  the  bill  itself  elsewhere 
discloses,  that  there  was  other  evidence  given  which  it  does 
not  contain.  It  opens  by  saying  that  the  plaintiff  g^ve  in 
evidence  a  certain  record.  But  there  is  no  record  copied 
into  the  bill  of  exceptions,  or  otherwise  referred  to.  Hence, 
as  the  bill  of  exceptions  does  not  contain  that  part  of  the 
evidence,  it  cannot  contain  all  the  evidence.  It  follows  that 
the  formal  words,  as  to  all  the  evidence  in  the  cause,  are  not 
correct" 

If  we  could,  under  such  a  bill  .of  exceptions,  consider  the 
question  as  to  the  sufficiency  of  the  evidence,  we  should  feel 
compelled  to  reverse  the  judgment.  The  only  statement  as 
to  the  plaintiff's  evidence,  in  his  original  case,  is  this : 


"plaintiff's  evidence. 


"i.    Note  of  defendants,  Oct.  22d,  1866.  ^51,038.00." 

We  could  not  determine  from  this  whether  the  note  on 
which  the.  suit  was  brought  ^was  given  in  evidence  or  not;  for 
although  the  date  and  amount  correspond  with  those  of  the 
note  described  in  the  complaint,  the  time  when  it  matured  is 
not  shown.  It  is  not  impossible  or  improbable  that  other 
notes  of  the  same  date  and  amount  may  have  been  executed 
at  the  same  time.    The  same  may  be  said  with  reference  to 
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three  or  more  notes  relied  upon  as  matters  of  set-off  by  the 
defendant. 

The  form  of  the  bill  of  exceptions  forbids  us  to  examine 
the  question  as  to  the  sufficiency  of  the  evidence. 

The  error  complained  of  with  reference  to  the  striking  out 
of  some  of  the  items  of  the  bill  of  particulars,  is  not  reached 
by  a  motion  for  a  new  trial.  The  bill  of  particulars  is  a  part 
of  the  pleadings,  and  questions  concerning  the  action  of  the 
court  in  striking  out  parts  of  it  should  be  reserved  and  pre- 
sented to  this  court  in  the  same  manner  as  questions  with 
reference  to  striking  out  other  parts  of  the  pleadings  are 
reserved  and  presented. 

The  judgment  is  affirmed,  with  five  per  cent  damages  and 
costs. 

W.  A.  JBtcHe,  for  appellant 

Wi  S.  Bollinger^  for  appellee* 


Evans,  Administratrix,  v.  Newland. 

liSO  S05  Evidence. — Adtmssums, — Evidence  of  admissions  of  a  party  should  be  received 
with  great  caution.  The  credibility  of  the  witness,  his  testimony  in  proof  of 
the  admissions,  and  the  force  of  the  admissions  when  proved,  are  matter  for 
the  jury. 

New  Trial. — Weight  of  Evidence. — ^When  a  verdict  is  not  sustained  by  sujfi-^ 
dent  evidence,  it  is  the  duty  of  the  court  trying  the  cause  to  grant  a  new  trial 
upon  motion  assigning  that  cause;  but  the  Supreme  Court  will  not  rereise  the 
ruling  of  the  court  below  in  refusing  to  grant  anew  trial  on  such  ground,  un- 
less it  appears,  not  merely  that  the  finding  was  contraxy  to  the  weight  of  the 
evidence,  but  that  it  was  wrong  beyond  any  question  whatever. 

Costs. — Administrator, — ^Where  in  an  action  by  an  administrator  to  recover 
damages  for  the  death  of  his  decedent  caused  by  the  wrongful  act  of  the  de- 
fendant, judgment  is  rendered  against  the  plaintiff  for  costs,  it  is  enor  to  direct 
therdn  that,  if  there  be  no  property  of  the  decedent,  the  costs  shall  be  levied 
of  the  property  of  the  administrator. 

APPEAL  from  the  Scott  Circuit  Court 

DowNEV,  J. — ^This  action  was  brought  to  recover  damages 
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for  the  death  of  Madison  Evans,  the  plaintiff's  intestate, 
alleged  to  have  been  caused  by  the  wrongful  act  of  the  de- 
fendant in  shooting  him  with  a  pistol  and  cutting  him  with 
a  knife. 

'  The  case  was  tried  by  a  jury,  on  an  issue  formed  by  a 
general  traverse  of  the  complaint  There  was  a  verdict  for 
die  defendant,  a  motion  for  a  new  trial,  which  was  overruled, 
and  judgment  against  the  plaintiff  for  costs,  to  be  levied  of 
the  property  of  the  deceased,  and  if  no  such  property  re- 
mained, then  of  her  own  property. 

Two  only  of  the  alleged  errors  are  presented  by  the  ap- 
pellant in  her  brief:  first,  the  refusal  of  the  circuit  court  ta 
grant  a  new  trial ;  and  second,  the  rendition  of  judgment 
against  her  for  costs  in  the  event  that  there  should  be  no* 
assets  in  her  hands. 

We  have  examined  the  evidence  with  care.  There  can  be- 
no  reasonable,  doubt  that  the  deceased  came  to  his  death  by 
violence  at  the  hands  of  some  person.  His  dead  body  was. 
found  at  the  roadside.  His  head  was  nearly  severed  from 
his  body.  There  was  a  gun  or  pistol  shot  in  the  abdomen, . 
and  a  stab  or  two  in  the  back.  His  hands  were  badly  cut,, 
as  if  by  seizing  hold  of  the  knife. 

Upon  the  question  of  the  connection  of  the  defendant, 
with  the  death  of  the  deceased,  there  was  the  testimony  of 
one  witness  only,  testifying  to  admissions  of  the  defendant,, 
which  admissions,  if  they  were  made,  tended  very  strongly 
to  show  that  the  defendant  was  the  person  who  inflicted  the 
injuries.  The  witness  testified  that  the  defendant,  among 
other  things,  said,  that,  "  under  the  same  circumstances,  he 
would  do  it  again." 

On  the  part  of  the  defendant,  several  witnesses  testified  to  > 
intunate  and  friendly  relations  between  the  defendant  and 
the  deceased  down  to  the  day  of  his  death.  One  testified 
that  he  rode  into  town  in  company  with  the  defendant,  that 
defendant  stopped  at  his  residence,  and  the  witness  went  to 
another  part  of  town ;  that  it  was  dark  when  they  parted ; 
Vol.  XXXIV.— 8. 
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that  it  was  not  more  than  forty  minutes  afterwards  until  he 
heard  of  the  death  of  the  deceased ;  and  that  he  and  others 
went  to  the  place  and  found  the  dead  body  of  the  deceased 
lying  at  the  side  of  the  road. 

Admissions  of  a  party  ought  to  be  received  with  great 
caution.  The  witness  may  not  have  correctly  understood 
them.  He  may  not  have  recollected  them.  A  slight  change 
in  the  words  may  alter  the  meaning.  Words  material  to  a 
correct  understanding  of  the  case  may  have  been  omitted  by 
ithe  party,  or  by  the  witness.  In  this  case,  the  witness  says  the 
defendant  said,  that "  under  the  same  circumstances  he  would 
do  it  again.''  What  were  the  circumstances  ?  See  i  Greenl. 
Ev.  §  200. 

The  credibility  of  the  witness,  his  testimony  in  proof  of 
the  admissions,  as  well  as  the  force  of  the  admissions  when 
proved,  were  questions  for  the  jury.  See  French  v.  Green,  3 
Ind.  267. 

The  rule  which  governs  this  court  in  passing  upon  the 
question  whether  a  new  trial  should  have  been  granted  or 
not,  is  not  the  same  as  that  which  should  govern  the  court 
below.  When  the  verdict  is  not  sustained  by  sufficient  evi- 
dence, it  is  the  duty  of  the  court  trying  the  cause  to  grant 
a  new  trial;  but  it  has  been  repeatedly  decided  by  this  court 
that  it  will  not  reverse  the  ruling  of  the  court  below  in  re- 
fusing a  new  trial  on  the  ground  of  the  insufficiency  of  the 
evidence,  unless  it  shall  appear,  not  merely  that  the  finding 
was  contrary  .to  Ihe  weight  of  the  evidence,  but  that  it  was 
wrong  beyond  any  question  whatever.  Tlie  Indianapolis^  &c. 
R.  R.  Co.  V.  Trisle^  30  Ind.  243,  and  cases  cited  in  i  Davis' 
Ind.  Digest  626,  sec.  46. 

But  again^  it  is  required,  in  order  to  make  out  a  case  like 
this,  that  the  death  should  have  been  caused  by  the  wrongful 
act  of  the  defendant.  Such  is  the  language  of  the  statute, 
and  such,  in  this  case,  is  the  allegation  of  the  complaint 
Was  it  necessary  to  show,  conceding  that  tlie  admissions  of 
the  tdefendant  were  .sufficient  to  connect  him  with  the  killing, 
wthat  such  killing  was  wrongful?     Let  it  be  supposed  that 
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the  language  attributed  to  the  defendant  was  used  by  him, 
what  -were  tlie  "circumstances"  to  which  he  alluded?  Do 
they  point  to  5ome  justification,  such  as  self-defense  or  some 
other  justifiable  killing?  Conceeding  that  the  killing  is 
shown,  in  a  case  like  this,  does  the  presumption  of  wrong- 
fulness or  malice  arise  as  in  criminal  prosecutions  for  homi- 
cide ?  Must  the  defendant,  in  case  he  relies  on  self  defense, 
or  other  justification,  plead  and  prove.it  affirmatively,  or 
must  the  plaintiff,  in  the  first  instance,  prove  the  circumstan- 
ces attending. the  transaction  and  show  its  wrongfulness? 
•  We  cannot  sustain  this  assignment  of  error. 

Upon  the  other  question  we  think  the  court  erred.  That 
part  of  the  judgment  for  costs  which  directs  that  they  be 
levied  of  the  property  of  the  appellant,  in  the  event  that 
there  shall  be  no  property  of  the  estate  out  of  which  to  make 
them,  is  contrary  to  law.     2  G.  &  H.  527. 

The  judgment  is  affirmed,  except  so  much  thereof  as  di- 
rects the  costs  to  be  made  of  the  property  of  the  plaintiff  in 
the  event  that  th^re  shall  be  no  property  of  the  deceased 
out  of  which  to  make  the  same,  which  part  is  reversed,  with 
costs.  ^ 

A.  C.  Varis,  M,  F.  Dunn,  and  F.  Wilson,  for  appellant. 

A,  B.  Carlton,  for  appellee^ 
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Jurisdiction. — Courts  of  Inferior  and  Limited  yurisdiction, — Discretion, —  W  115 
When  statutory  powers  are  conferred  upon  a  court  of  inferior  and  limited  j  uris-  [^  qqi 
diction,  as  the  board  of  county  commissioners,  and  a  mode  of  exercising  those  .  ^^ 

poweis  is  prescribed,  the  mode  prescribed  must  be  strictly  pursued,  or  the  acts       fi69     375. 
of  such  court  will  be  coram  non  judice  and  void;  but  where  such  a  court  has 
been  entrusted  with  discretionary  powers,  no  other  court  can  interfere  with 
such  discretion  or  control  the  exercise  thereof,  as  to  acts  performed  in  good  faith 
within  the  power  conferred. 
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linxsLEST.-^"  Amhuo/  Interest." — Qmstruction.-'Vfhffi  an  instrument  provides 
for  the  payment  of  *'  annual  interest/'  and  is  silent  as  to  when  the  interest  shall 
be  paid,  it  is  payable  at  the  end  of  each  year. 

Sahe. — In  Athance^^lX.  is  not  usurious  or  illegal  to  take  interest  in  advance  at 
the  highest  rate  of  interest  allowed  by  law. 

County  BoRD&^^Fcwers  of  County  Commissioners, — Injunction, — ^The  board 
of  county  commissioners  may  issue  bonds  of  the  county  to  raise  money  to  build, 
complete,  or  repair  county  buildings,  and  for  that  purpose  have  power  to  decide 
upon  ther  necessity  of  such  construction,  completion,  or  repairs,  and  that  tBe 
xevenues  afforded  by  reasonable  taxation  are  insufEcient  therefor,  and  to  fix  the 
time  within  which  the  bonds  shall  be  paid,  and,  in  the  absence  of  fraud,  the 
exercise  of  such  power  cannot  be  questioned  in  a  suit  to  enjoin  the  issuing  of 
such  bonds;  but  it  is  required  by  the  statute  that  the  interest  on  such  bonds 
shall  be  made  payable  annually;  and  if  it  be  ordered  by  the  board  that  the 
interest  be  made  payable  at  shorter  periods,  the  issuing  of  the  bonds  may  be 
enjoined  at  the  suit  of  a  citizen  and  taxpayer  of  the  county. 

APPEAL  from  Marion  Common  Pleas. 

BusKiRKy.  J. — The  sole  purpose  of  this  proceeding  was  to 
enjoin  the  board  of  commissioners  of  Marion  county  from 
issuing  the  bonds  of  the  county  for  the  sum  of  four  hundred 
thousand  dollars,  and  putting  them  on  the  market,  to  raise 
money  to  build  a  new  court  house,  and  to  complete  the 
building  of  an  asylum  for  the  poor,  already  in  progress  of 
erection. 

The  complaint  alleges,  that  the  board  of  commissioners 
of  Marion  county,  on  the  8th  day  of  July,  1 870,  made  and 
caused  to  be  entered  of  record  the  following  preamble  and 
order. 

"Whereas  the  court  house  of  the  county  of  Marion  hav- 
ing become  untenable  through  decay,  has  been  removed; 
and 

"  Whereas  the  county  of  Marion  is  now  about  ta  be^^n 
the  construction  of  a  new  court  house  upon  the  square*  occu- 
pied and  used  for  such  purpose ;  and 

"  Whereas  the  county  is  now  engaged  in  the  construction 
of  an  asylum  for  the  poor  upon  land  belonging  to  the  county, 
and  the  same  is  not  yet  completed ;  and 

"  Whereas  funds  are  needed  to  construct  said  court  house, 
and  to  complete  said  asylum  for  the  poor;  and 
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''Whereas  the  revenues  of  the  county  afforded  by  reason- 
able taxation  are  insufficient  to  accomplish  these  objects; 
and 

"  Whereas  it  is  believed  that  a  loan  of  the  funds  can  be 
effected  upon  satisfactory  terms,  by  the  sale  and  negotiation 
of  the  bonds  of  the  county,  of  the  character  hereinafter  pro* 
vided  for;  it  is  therefore 

''Ordered,  by  the  board  of  commissioners  of  Marion 
county,  Indiana^  that  bonds  of  the  county  be  issued  for  a  loan 
to  raise  the  funds  for  the  building  purposes  before  mentioned, 
in  the  sum  of  four  hundred  thousand  dollars,  being  an  amount 
not  exceeding  one  per  centum  of  the  assessed  valuation  of 
the  real  and  personal  property  in  the  county — ^fifty  thousand 
dollars  of  the  same  being  for  the  completion  of  the  asylum 
for  the  poor,  and  three  hundred  and  fifty  thousand  dollars  for 
the  construction  of  a  court  house  for  county  purposes. 

"The  said  bonds  shall  be  issued  in  denominations  of  not 
less  than  five  hundred  dollars  each,  and  shall  bear  interest 
payable  semi-annually,  on  the  first  days  of  August  and  Feb- 
ruary in  each  year,  at  the  rate  of  ten  per  cent  per  annum. 

**  The  principal  and  interest  of  said  bonds  shall  be  pa}rable 
without  relief  from  valution  or  appraisement  laws,  at  , 
in  the  city  of  Indianapolis. 

''The  principal  shall  be  passable  on  the  first  day  of 
August,  1885,  but  the  same  may  be  redeemed  at  the  pleasure 
of  Marion  county,  at  any  time  after  the  first  day  of  August; 

1877." 

The  complaint  further  alleges,  that  the  said  board  of  com- 
missioners are,  in  pursuance  of  the  said  order,  about  to  issue 
the  said  bonds  and  place  them  on  the  market  for  sale ;  that 
the  said  board  of  commissioners  will  so  issue  and  sell  such 
bonds,  unless  they  are  enjoined  from  so  doing;  and  that  the 
plaintifls  are  citizens  and  taxpayers  of  the  said  county,  and 
as  such  have  a  personal  and  pecuniary  interest  in  the  making 
of  the  said  loan.  The  prayer  of  the  complaint  was  for  a  per- 
petual injunction  and  general  relief. 

The  appellaxits  demurred  to  the  complaiiai;  for  the  follow- 
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ing  reasons:  first,  the  court  has  no  jurisdiction  of  the  sub- 
ject of  the  action;  second,  the  plaintiffs  have  no  legal  capac- 
ity to  sue ;  third,  there  is  a  defect  of  parties  plaintifis ;  fourth, 
want  of  sufHcient  £aicts.  The  demurrer  was  oVfemiled,  and 
exception  was  taken. 

The  judge,  sitting  in  chambers,  granted  an  injunction, 
from  which  order  the  appellants  appealed  to  this  court  The 
errors  assigned  are  two :  first,  the  court  erred  in  overruling 
the  demurrer;  second,  the  court  erred  in  granting  an  in- 
junction. 

The  appeflees  alleged  in  their  complaint,  and  have  urged 
in  argument  in*  this  court,  four  reasons  why  the  action  of 
the  board  of  commissioners  was  illegal,  and  ought  to  be 
enjoined^ 

The  first  is,  that  the  interest  on  the  bonds  proposed  to  be 
issued  is  made  payable  semi-annually,  when,  by  the  law,  the 
interest  must  be  made  payable  annually. 

The  second  is,  that  the  statute  prescribes  the  maximum 
rate  of  interest  to  be  paid  on  county  bonds  at  ten  per  cent. 
per  annum,  and  when  the  interest  is  paid  every  six  months, 
it,  in  efiect,  exceeds  the  rate  of  interest  fixed  by  law,  and 
makes  it  usurious. 

The  third  is,  that  by  the  order  of  the  board  of  commis- 
sioners, the  bonds  sere  to  be  payable  on  the  first  day  of  Aug- 
ust, 1885,  but  the  same  may  be  redeemed  at  the  pleasure  of 
Marion  county,  at  any  time  after  the  first  day  of  August, 
1877,  when  the  law  requires  that  they  shall  be  payable  in 
ten  years. 

The  fourth  is,  that  the  commissioners  are  only  authorized 
to  borrow  money,  for  the  purposes  named  in  the  order,  when 
the  revenues  afibrded  by  reasonable  taxation  are  insufficient 
to  raise  the  money  required ;  and  it  is  averred  that  the  reve- 
nues that  would  be  afibrded  by  reasonable  taxation  would  be 
amply  sufficient  to  raise  all  the  funds  required. 

The  appellants'  demurrer  admits  the  truth  of  the  matters 
alleged  in  the  complaint,  but  denies  that  the  ap{>ellees  are^, 
under  the  law,  entitled  to  the  relief  prayed  for.    The  parties 
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have  submitted  very  elaborate  and  able  arguments.  The  ap- 
pellants insist  that  the  court  possessed  no  jurisdiction  of  the 
subject-matter,  and  had  no  power  or  authority  to  enjoin  them 
in  the  premises.  It  is  maintained  with  great  earnestness,  that 
"  the  members  of  the  board  are  the  ultimate  and  exclusive 
judges,  while  the  matter  is  pending  before  them,  of  the  neces- 
sity and  propriety  of  the  loan,  its  amount,  the  manner  and 
time  of  making  it,  and  to  provide  the  means  of  payment ;  and 
that,  in  the  absence  of  allegations  of  fraud  and  corruption,  a 
court  of  chancery  possesses  no  power  to  review  or  enjoin  their 
proceedings."  We  cannot  give  our  assent  to  this  broad  and 
unqualified  proposition.  The  board  of  commissioners  is  a 
court  of  inferior  and  limited  jurisdiction,  and  it  is  well  set- 
tled, both  on  principle  and  by  authority,  that  where  statutory 
powers  are  conferred  on  such  a  tribunal,  and  a  mode  of  exe- 
cuting those  powers  is  prescribed,  the  course  pointed  out 
must  be  strictly  pursued,  or  the  acts  of  such  court  will  be 
coram  non  judice  and  void.  When  such  a  court  has  been 
entrusted  with  the  exercise  of  discretionary  powers,  and  the 
acts  done  are  within  the  power  conferred,  and  have  been  per- 
formed in  good  faith,  then  no  court  possesses  the  power  to 
interfere  with  or  control  such  discretion. 

Adams,  in  his  work  on  equity,  states  the  rule  thus:  ''The 
same  principles  are  equally  applicable  to  all  other  persons  who 
have  been  authorized  by  the  legislature  to  do  specified  acts, 
which,  without  such  authority,  they  would  be  incompetent  to 
do.  So  long  as  they  are  acting  within  their  prescribed  limits, 
the  court  of  chancery  has  no  control;  but  if  they  exceed  those 
limits,  if  they  are  assuming  to  do  that  which  the  legislature 
has  not  said  they  may  do,  then,  in  so  far  as  the  excess  is 
concerned,  they  have  no  authority ;  and,  if  their  acts  be  of  a 
nature  to  warrant  an  injunction,  it  will  be  granted  against 
them."    Adams  Equity,  212. 

In  the  case  of  Hartwell  v.  Armstrongs  19  Barb.  166,  which 
was  a  proceeding  to  enjoin  commissioners  appointed  by  the 
legislature  to  drain  swamp  lands,  the  court  say :  ''  Even  if 
they  err  in  judgment,  a  court  woyld  hardly  be  justified  in 
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interfering  by  the  summary  process  of  injunction  to  restrain 
their  proceedings.  Unless  the  defendants  are  violating  the 
plain  and  manifest  intent  and  object  of  the  statute  under  which 
they  are  acting,  or  are  proceeding  in  bad  fiuth,  the  court 
should  not  interpose  its  authority  to  suspend  the  work  " 

Spencer,  J.,  in  Lawton  v.  Camnirs  of  Cambridge,  2  Caines, 
179,  observes,  "The  necessity  of  a  superintending  power,  to 
restrain  and  correct  partialities  and  irregularities  which  may 
be  committed  by  inferior  officers,  is  so  obvious  and  indispen- 
sable, that  the  court  ought  by  no  means  to  deny  themselves 
a  jurisdiction  of  such  salutary  influence.'' 

In  the  case  of  Burnet  v.  The  Corporation  of  Cincinnati,  3 
Ohio,  73,  the  Supreme  Court  say,  "  The  bill,  in  this  case,  rep- 
resents, that  under  a  proceeding  altogether  illegal  and  void, 
but  nevertheless  under  legal  color,  the  defendants  are  about 
to  sell  a  part  of  the  real  estate  of  the  complainant,  and  prays 
the  interference  of  the  court,  in  the  exercise  of  its  chancery 
powers,  to  restrain  them  by  injunction.  The  demurrer,  and 
the  argument  in  support  of  it,  admit  the  truth  of  the  all^;a- 
tions,  and  deny  that  this  court  can  aid  the  party.  If  this  be 
a  tenable  position,  it  results  that  public  officers,  having 
authority  to  operate  upon  the  property  of  their  fellow  citi- 
zens, must  be  permitted  to  proceed,  however  illegal,  unjust 
or  oppressive  their  conduct  may  be.  It  follows,  too,  that  the 
property  of  the  citizen  may  be  exposed  to  sale  under  circum- 
stances that  render  it  impossible  for  the  parties  to  know 
whether  a  title  can  pass  or  not,  thus  involving  great  hazard 
to  all  concerned,  and  perplexing  the  titles  to  real  estate,  for 
no  beneficial  purpose  to  any  person  whatever.  If  such  be 
the  rule  of  the  law,  we  must  so  administer  it  But  nothing 
short  of  a  series  of  repeated  adjudications  would  be  sufficient 
to  demonstrate  that  the  law  is  so  settled/'  The  court,  after 
a  careful  examination  of  the  adjudicated  cases,  sustained  the 
injunction. 

The  attorneys  for  the  appellants  have  pressed  upon  our 
consideration  the  case  of  Haight  v.  Day,  i  Johns.  Ch.  18, 
where  the  Chancellor  says,  that ''  where  the  statute  gives  to 
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commissioners  a  discretion  in  2^ particular  case y  and  for  a  special 
purpose^  I  doubt,  exceedingly,  whether  a  mistake  of  judgment 
in  that  case  can  be  corrected,"  &c.  This  case  is  not  in  conflict 
with  the  current  of  authorities,  when  the  point  on  which  the 
case  is  decided  is  properly  understood.  The  Chancellor,  in 
a  subsequent  part  of  the  opinion  says,  "Here,  the  legislature 
selected  the  trustees,  by  name,  for  a  special  purpose,  and  no 
other,  and  confided  to  them  to  act,  in  the  given  case,  as  they 
should  jtidge  discreet  and  proper;  and  after  the  act  was  per- 
formed, they  were  to  become  functi  officio.  These  words, 
as  they  should  judge  discreet  and  proper,  gave  an  unde- 
fined discretion,  and  would  be  utterly  senseless,  upon  the 
construction  that  the  apportionment  was  intended  to  be,  to 
each  subscriber,  in  a  rcOio  to  the  amount  of  the  subscription. 
That  would  have  been  a  plain  mathematical  rule,  without  the 
exercise  of  any  discretion ;  and  if  that  had  been  the  mean- 
ing of  the  law,  it  would,  undoubtedly,  have  said  so." 

The  above  case  was  decided  on  the  principle  that  the  du- 
ties of  the  commissioners  were  not  defined  or  prescribed  by 
the  law,  and  that  the  legislature  had  conferred  upon  them 
an  undefined  and  uncontrollable  discretion. 

The  same  learned  and  eminent  chsuicellor  m  the  subse- 
quent case  of  Belknap  v.  Belknap^  2  Johns.  Ch.  463,  held, 
that  "where  commissioners  appointed  under  the  authority 
of  the  act  of  the  legislature,  to  drain  a  swamp,  exceed  their 
authority^  to  the  injury  of  the  plaintiff)  a  perpetual  injunction 
will  be  granted,  although  there  has  been  no  trial,  the  plain- 
tifi^'s  title  to  the  land  being  undisputed." 

The  cases  oiMooers  v.  Smedley^  6  Johns.  Ch.  28,  and  of 
Magee  v.  Cutler,  43  Barb.  239,  are  referred  to  and  relied  upon 
with  great  confidence  by  the  attorneys  for  the  appellants  as 
sustaining  and  supporting  their  position.  We  have  carefully 
examined  these  cases,  and  find  that  the  injunctions  were  re- 
fiised  upon  the  sole  ground,  that  by  the  statutes  of  New 
York,  the  court  of  chancery  had  no  jurisdiction,  for  the 
reason  that  the  Supreme  Court  had  the  sole  and  exclusive 
jurisdiction,  and  that  the  remedy  was  by  certiorari,  and  not 
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by  injunction.  The  sanje  doctrine  has  been  repeatedly  as- 
serted since,  in  Wiggin  v.  The  Mayor  of  New  York,  9  Paige, 
16;  Van  Doren  v.  Tlie  Mayor,  &c.,  id.  388;  Heywoodv.  The 
City  of  Buffalo,  4  Keman,  534;  and  in  Susquehanna  Bank  v. 
The  Supervisors  of  Broome  Co.,  25  N.  Y.  3.12. 

Hilliard  on  Injunction,  p.  521,  says:  "In  New  York,  the 
writ  of  injunction,  as  a  provisional  remedy,  is  abolished  by 
the  code  of  procedure,  and  an  injunction  by  ivrflfr  substituted." 
In  New  York  the  old  remedy  was  mainly  by  certiorari  in  the 
Supreme  Court,  and  now  the  writ  of  injunction  is  abolished, 
and  the  proceeding  is  by  order.  This  peculiarity  in  the  laws 
and  practice  in  New  York  will  explain  the  apparent  conflict 
between  the  decisions  in  that  and  other  states,  as  to  the  ju- 
risdiction and  power  of  courts  of  chancery. 

But  we  are  not  without  authorities  in  this  State,  on  the 
question  under  discussion.  It  has  been  repeatedly  held,  that 
"if  illegal  taxes  are  assessed  and  threatened  to  be  collected, 
the  appropriate  remedy  to  restrain  their  collection  is  by  in- 
junction." Greencastle  Township  v.  Black,  5  Ind.  557;  The 
City  of  Lafayette  v.  tenners,  10  Ind.  70;  The  Toledo  &  Wo- 
dashR.  H.  Co.  v.  The  City  of  Lafayette,  22  Ind.  262;  Cofftnan 
V.  KeighUey,  24  Ind.  509 ;  The  Board  of  Comnirs  of  Miami  Co. 
v.B^arss,  25  Ind.  iio;  The  Board  of  Comnirs  of  Harrison  Co. 
V.  McCarty,  2j  Ind.  475. 

The  case  of  Green,  Treasurer,  &c.,  v.  Beeson,  3 1  Ind.  7,  was 
a  proceeding  to  enjoin  the  collection  of  taxes  assessed  against 
the  plaintifls  for  the  construction  of  a  turnpike  under  the  act 
of  March  6th,  1865.    The  act  of  1865  provided  that  no  road 
constructed  under  that  act  should  be  less  than  five  miles  in 
length.    The  board  of  commissioners  had  consolidated  two 
roads;  one  of  the  roads  consolidated  was  one  mile  long,  and 
was  already  completed,  and  the  other  was  uncompleted  and 
was  four  miles  in  length.    The  taxes  were  assessed  to  build 
the  uncompleted  road.    Frazer,  J.,  speaking  for  the  court, 
says :  "  But  it  is  urged,  that  the  board  of  commisioners  hav- 
ing permitted  the  organization  of  the  turnpike  company,  tbe 
matter  is  no  longer  open  to  inquiry.    This  position  is  unten* 
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able.  The  commissioners  were  in  the  exercise  o£  a  specia] 
statutory  power ;  they  cannot  exercise  it  in  disregard  of  the 
statute  which  confers  it,  and  especially  where  that  statute 
expressly  forbids  them  to  do  so ;  and  any  attempt  of  the 
kind  is  merely  a  nullity,  binding  nobody.  A  judicial  proceed- 
ing where  parties  have  a  right  and  opportunity  to  be  heard 
is  very  different;  and  in  such  a  case  a  judgment  which  the 
tribunal  has  jurisdiction  to  render  will  bind,  though  it  be 
erroneous.  But  in  the  case  before  us,  as  stated  in  the  com- 
plaint, the  commissioners  had  no  jurisdiction  to  authorize 
the  corporation.  The  proceeding  before  them  was  ex  parte; 
nobody  was  required  to  be  notified.  It  would  be  monstrous 
if  action  had  under  such  circumstances  should  be  held  to 
conclude  further  inquiry." 

Baldwin,  J.,  in  the  case  of  Bonaparte  v»  The  Camden  and 
AmboyR.  R.  Co.,  Bald.  205,  says:  "We  know  of  no  rule 
which  excludes  from  this  process  any  person  over  whom  the 
court  has  jurisdiction,  on  account  of  the  character  or  capac- 
ity in  which  he  acts,  although  it  is  conferred  upon  him  by  a 
law  of  a  state  or  of  Congress.  If  the  law  is  unconstitutional, 
it  can  give  no  authority,  if  the  power  it  confers  is  abused  or 
exceeded,  the  person  who  acts  by  color  of  law  merely,  is  a 
trespasser.  *  *  *  It  must  then  be  taken  as  settled,  that 
the  circumstance  of  a  defendant  acting  under  color  of  law,  or 
as  the  agent  of  a  corporation  for  making  a  road,  canal  or  oth- 
er improvement,  is  not  of  itself  a  good  objection  to  the  grant- 
ing an  injunction.  The  court  cannot  control  them  in  mere 
matters  of  discretion ;  they  must  keep  strictly  within  tlieir pow- 
ers, must  not  deviate  from  the  line  or  route  prescribed,  abuse, 
misapply,  or  exceed  their  autliority;  when  they  do  so,  a  court 
of  equity  will  leave  a  complaining  party  to  resort  to  the  spec-' 
ial  tribunal  designated  by  the  law,  to  decide  on  all  questions 
arising  in  its  execution ;  but  if  they  act  otherwise,  the  court 
will  proceed  in  the  usual  way,  by  injunction." 

But  it  is  insisted  in  argument  by  appellees  that  the  injunc- 
tion should  have  been  granted  because  the  appellees  had  no 
adequate  remedy  at  law.    This  involves  an  inquiry  into  what 
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is  an  ample  remedy  at  law.  There  is  a  recent  decision  of 
the  Supreme  Court  of  the  United  States  which  is  decisive 
of  this  question.  In  the  case  of  Watson  v.  Sutherland^  5 
Wall.  74,  which  was  a  proceeding  to  enjoin  a  marshal 
from  selling  a  stock  of  goods  that  had  been  levied  on  as  the 
property  of  Wroth  &  FuUerton  and  which  goods  were 
claimed  by  Sutherland,  the  Supreme  Court  say,  "  It  is  con- 
tended that  the  injunction  should  have  been  refused,  because 
there  was  a  complete  remedy  at  law.  If  the  remedy  at  law 
is  sufficient,  equity  cannot  give  relief,  'but  it  is  not  enough 
that  there  is  a  remedy  at  law;  it  must  be  plain  and  adequate, 
or  in  other  words,  as  practical  and  efficient  to  the  ends  of  jus- 
tice, and  its  prompt  administration,  as  the  remedy  in  equity/ 
3  Pet  210.  How  could  Sutherland  be  compensated  at  law, 
for  the  injuries  he  would  suffer,  should  the  grievances  of 
which  he  complains  be  consummated  ?  *  *  *  It  is 
well  settled  that  the  measure  of  damages  (in  an  action  against 
the  marshal),  if  the  property  were  not  sold,  could  not  extend 
beyond  the  injury  done  it,  or,  if  sold,  to  the  value  of  it, 
when  taken,  with  interest  from  the  time  of  taking  down  to 
the  trial.  And  this  is  an  equal  rule,  whether  tihe  suit  is 
against  the  marshal,  or  the  attaching  creditors,  if  the  pro- 
ceedings are  fairly  conducted^  and  there  has  been  no  abuse 
of  authority.  Any  harsher  rule  would  interfere  to  prevent 
the  assertion  of  rights  honestly  entertained,  and  which  should 
be  judiciously  investigated  and  settled.  Legal  compensa- 
tion refers  solely  to  the  injury  done  to  the  property  taken, 
and  not  to  any  collateral  or  consequential  damages,  result- 
ing to  the  owner,  by  the  trespass.  Loss  of  trade,  destruc- 
tion of  credit,  and  failure  of  business  prospects,  are  collateral 
and  consequential  damages,  which  it  is  claimed  would  result 
from  the  trespass,  but  for  which  compensation  cannot  be 
awarded  in  a  trial  at  law.  Commercial  ruin  to  Sutherland 
might,  therefore,  be  the  effect  of  closing  his  store,  and  sell- 
ing his  goods,  and  yet  the  common  law  fail  to  reach  the 
mischief.  To  prevent  a  consequence  like  this,  a  court  of 
equity  steps  in,  arrests  the  proceedings  in  limine,  brings  the 
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parties  before  it,  hears  their  allegations  and  proofs,  and  de- 
crees, either  that  the  proceedings  shall  be  unrestrained,  or 
else  perpetually  enjoined.  The  absence  of  a  plain  and  ade- 
quate remedy  at  law  affords  the  only  test  of  equity  jurisdic- 
tion, and  the  application  of  this  principle  to  a  particular  case 
must  depend  altogether  upon  the  character  of  the  case,  as 
disclosed  in  the  pleadings." 

It  is  quite  clear,  that  the  appellees,  according  to  the  prin- 
ciples enunciated  in  the  above  case,  had  no  adequate  and 
complete  remedy  at  law.  But  it  is  also  contended,  that  the 
court  should  not  have  enjoined  the  issue  and  sale  of  the 
bonds  for  the  reason  that  the  appellees  might  have  appealed 
from  the  orders  of  the  board  made  in  reference  to  the  loan 
and  assessment  for  the  payment  thereof 

Let  us  examine  this  question  briefly.  This  court  in  the 
case  of  Green^  Treasurer^  v.  Beeson^  supra^  say,  "  If  the  cor- 
poration cannot  lawfully  expend  money  under  its.  peculiar 
organization,  what  equity  can  there  be  in  allowing  it  to  collect 
money?"  We  will  transpose  this  sentence,  so  as  to  make  it 
applicable  to  the  case  under  consideration.  If  the  board  of 
commissioners  cannot  lawfully  issue  and  sell  the  bonds  under 
the  order  made,  what  equity  can  there  be  in  allowing  them 
to  do  so,  and  then  levy  the  taxes  to  pay  the  interest  and 
principal  of  bonds  that  were  illegally  issued  ?  There  would 
be  just  as  much  reason  and  plausibility  in  the  position  that 
the  appellees  should  permit  the  bonds  to  be  issued  and  sold, 
the  taxes  to  be  levied,  and  their  lands  to  be  sold  for  the  non- 
payment of  such  taxes,  because  they  might  defend  an  action 
brought  by'  the  purchaser  to  recover  the  possession  of  the 
lands. 

Marshall,  C.  J.,  in  Osbam  v.  U.  S.  Bank,  9  Wheat  738, 
sa)rs, "  But  it  is  the  province  of  a  court  of  equity,  in  such 
cases,  to  arrest  the  injury  and  prevent  the  wrong.  The  rem- 
edy  is  more  beneficial  and  complete  than  the  law  can  give." 

The  Supreme  Court  of  Ohio,  in  Burnet  v.  The  Corporation 
cf  Cincinnati^  supra,  say,  "  When  an  assessment  of  a  tax  is 
made,  and  its  legality  disputed,  the  uncertainty  attendant 
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upon  the  final  result  puts  the  estate  upon  which  it  operates 
in  iminent  jeopardy.  He  can  defend  his  possession ;  but  if 
title  do  pass,  he  is  remediless  altogether.  A  mode,  there* 
fore,  of  deciding  the  question  before  any  right  is  affected,  is 
safest  for  all  parties.  It  was  upon  this  ground  that  the  court 
entertained  jurisdiction  in  the  case  of  the  Bank  United  States 
V.  ShtdtSf  from  which,  in  principle,  this  case  is  not  distin* 
guishable." 

The  case  of  Tosh  v.  Adams^  Treasurer^  lO  Cush.  252,  was 
a  proceeding  to  enjoin  the  coUectioa  of  certain  taxes  that 
had  been  voted  by  Natick,  and  the  injunction  was  refused 
upon  the  ground  that  the  petitioners  had  been  guilty  of 
"  laches  and  unreasonable  delay  in  the  enforcement  of  their 
rights."     The  court  say:  "Upon  these  facts,  we  think  it 
very  clear  that  the  petitioners  are  not  in  equity  entitled  to 
the  relief  which  they  seek.    So  fax  as  relates  to  this  vote 
and  appropriation  by  tl:e  town,  assuming  that  the  purpose 
for  which  the  moiley  was  appropriated  was  illegal,  because  it 
was  one  for  which  towns  are  not  authorized  to  incur  expen* 
ditures  or  raise  money  (upon  which  question  we  express  no 
opinion),  nevertheless,  the  petitioners  fail  to  make  out  a  case 
entitling  them  to  the  interposition  of  this  court.    It  is  a  well 
settled  rule  in  equity,  that  if  a  party  is  guilty  of  laches,  or 
unreasonable   delay  in  the   enforcement  of  his  rights,  he 
thereby  forfeits  his  claim  to  equitable  relief.    This  rule  is 
more  especially  applicable  to  cases,  where  a  party,  being 
cognizant  of  his  rights,  does  not  take  those  steps  to  assert 
them  which  are  open  to  him,  but  lies  by,  and  suffers  other 
parties  to  incur  expenses  and  enter  into  engagements  and 
contracts  of  a  burdensome  character.     2  Story  Eq.  §  959, 
a;  Drewry  Injunc.  294.    The  facts   bearing  on  this  part  of 
the  case  as  presented  by  the  petitioners  bring  it  very  clearly 
within  the  operation  of  this  salutary  rule.    The  petitioners 
not  only  failed  to  use  due  and  reasonable  diligence  in  assert- 
ing their  rights  and  seeking  a  remedy,,  but  were  guilty  of 
gross  laches.    With  a  full  knowledge  of  the  vote  of  the 
town,  and  the  proceedings  of  the  committee,  they  permitted 
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contracts  to  be  made  and  expenditures  to  be  incurred,  not 
only  by  the  committee,  but  by  third  parties,  who  acted  in 
good  faith,  relying  on  the  credit  of  the  town.  They  took  no 
measures  to  enforce  their  rights  until  after  the  celebration 
had  taken  place,  and  innocent  parties  had  come  under  liabil- 
ities which  they  would  not  have  assumed  if  the  petitioners 
had  seasonably  sought  redress  for  the  impending  grievance. 
To  issue  our  injunction  restraining  the  payment  by  the  town 
of  the  bills  thus  incurred,  would  be  manifestly  most  inequi- 
table." 

These  authorities  demonstrate  that  the  objection  urged  is 
invalid  It  is  quite  clear  that  the  court  committed  no  error 
in  overruling  the  demurrer  to  the  complaint 

The  next  error  assigned  is,  for  granting  the  injunction. 

The  decision  of  this  question  renders  it  necessary  that  we 
should  examine  the  objections  that  are  urged  to  the  order 
of  the  board  of  commissioners.  The  first  is,  that  the  inter- 
est on  the  bonds  is  payable  semi-annually,  when  the  law  re- 
quires that  it  shall  be  paid  annually. 

The  proceedings  of  the  board  of  commissioners  were  had 
under  sections  17,  18,  19,  20,  21,  and  22,  of  an  act  entitled 
''an  act  providing  for  the  organization  of  county  boards,  and 
prescribing  some  of  their  powers  and  duties"  (approved 
June  17th,  1852). 

Section  17  of  the  above  act,  as  it  was  originally  passed, 
provided  that  not  more  than  ten  thousand  dollars  should  be 
borrowed,  and  fixed  the  rate  of  interest  not  exceeding  the 
legal  rate  in  the  state  or  territory  where  the  bonds  were  sold. 
This  section  was  amended  in  1869,  by  fixing  the  amount  to 
be  borrowed  at  not  exceeding  one  per  cent,  of  the  assessed 
valuation  of  the  real  and  personal  property  of  the  county, 
and  declaring  that  the  interest  should  not  exceed  ten  per 
centum  per  annum. 

Section  17,  as  amended,  confers  upon  the  board  of  com- 
missioners the  power,  whenever  it  shall  be  necessary  to  con- 
struct, complete,  or  repair  the  court  house,  jail,  or  other 
county  buildings,  or  whenever  it  shall  be  desirable  to  fund 
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or  average  any  existing  debt  incurred  for  county  purposes, 
and  the  revenues  afibrded  by  reasonable  taxation  are  insui^ 
ficient  to  do  the  same,  to  borrow  for  that  purpose,  any  sum 
of  money,  not  exceeding  one  per  centum  on  the  assessed 
valuation  of  the  real  and  personal  property  of  the  county, 
and  to  issue  bonds  therefor,  in  amounts  not  less  than  twenty- 
five  dollars  each,  and  bearing  a  rate  of  interest  not  exceed- 
ing ten  per  centum  per  annum. 

Section  l8  reads  as  follows:  ''Such  bonds  may  be  sold  at 
any  place  within  the  United  States,  but  at  no  greater  rate  of 
discount  than  eight  per  cent,  and  shall  be  in  form  substan- 
tially as  follows :  State  of  Indiana,  county  of :   The 

county  of will  pay  to  the  bearer years  from  the 

date  hereof,  the  sum  of dollars  and cents 

with  interest  thereon  at  the  rate  of—  per  cent,  payable 

annually  at ^  in  the  State  of ^  on  the day 

of ,  in  each  year. 

,  Commissioners  of  County." 

Then  follows  the  certificate  of  the  county  auditor,  but  no 
question  arises  thereon,  and  it  is  omitted.  Section  19  pro- 
vides the  manner  in  which  the  auditor  shall  deliver  the  bonds 
to  the  treasurer,  and  fixes  the  liability  of  the  treasurer  on 
his  official  bond  for  such  county  bonds. 

Section  20  makes  the  bonds  assignable  by  indorsement  there- 
on, and  vests  the  title  thereto  absolutely  in  each  and  every 
indorsee  successively.  Section  2 1  provides  that,  whenever  such 
bonds  are  sold  or  negotiated,  the  commissioners  shall  make 
a  levy  of  not  less  than  one-tenth  of  one  per  cent  on  the  tax- 
able property  of  such  county,  and  cause  the  same  to  be  placed 
upon  the  tax  duplicate,  properly  designated  in  a  separate 
column,  for  the  current  and  succeeding  year ;  and  such  tax, 
when  collected,  shall  be  invested  in  the  bonds  aforesaid,  or 
other  state  and  county  securities,  and  thereupon  shall  con- 
stitute a  sinking  fund  for  the  extinction  and  ultimate  liquida- 
tion of  the  debt  created  by  the  issue  of  such  bonds. 

Section  22  reads  as  follows :  *'  The  board  of  commissioners 
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shall  provide  by  taxation  for  the  annual  payment  of  the 
interest  accruing  on  all  bonds  sold,  and  for  that  purpose  shall 
make  a  distinct  and  specific  levy,  and  cause  the  same  to  be 
placed  in  a  separate  column,  upon  the  tax  duplicate,  and  such 
levy,  when  collected,  shall  be  applied  to  the  payment  of  the 
interest  as  aforesaid,  and  the  balance,  if  any,  to  the  payment 
of  the  principal  of  such  debt,  and  for  no  other  purpose 
whatever." 

The  order  of  the  commissioners  provides  that  the  interest 
upon  the  bonds  shall  be  payable  semi-annually,  and  it  is 
claimed  by  the  appellees  that,  under  the  law,  they  possessed 
no  power  to  make  such  an  order. .  If  the  commissioners 
have  exceeded  the  authority  vested  in  them  by  the  legisla- 
ture, all  acts  done,  or  orders  made,  in  excess  of  the  prescribed 
limits,  are  illegal,  and  should  be  enjoined  We  have  given, 
this  question  great  consideration,  and  are  quite  clear  that  the: 
board  of  commissioners  possessed  no  power  to  provide  for 
the  payment  of  the  interest  semi-annually.  The  eighteenth 
section  prescribes  the  form  of  the  bond  that  shall  be  issued, 
and  it  provides,  in  express  terms,  that  the  interest  shall  be 
"  payable  annually."  Section  22  declares,  that  "  the  board' 
of  commissioners  shall  provide  by  taxation  for  the  annual: 
payment  of  the  interest  accruing  on  all  bonds  sold."  In  the 
form  of  the  bond  it  is  declared  that  the  interest  shall  be. 
"payable  annually,"  while  in  the  twenty-second  section  the 
commissioners  are  required  to  provide  for  the  ^'  annual  pay- 
ment of  interest" 

D  o  the  phrases  **  payable  annually  "  and  "  annual  payment." 
mean  th^  same  or  a  different  thing  ?  This  question  has  been 
answered  by  the  Supreme  Court  of  Vermont,  in  the  case 
of  Catlin  v.  Lyman,  16  Ver.  44,  where  it  is  said,  "The 
only  question  arising  upon  the  merits  of  the  present  case  is, 
whether  a  promissory  note,  payable  in  ten  years  from  date, 
with  interest  annually,  imposes  the  same  legal  obligation  as 
when  payable  with  annual  interest  The  attempt  to  make  any 
distinction  in  the  two  cases  savors  too  much  of  refinement 
Vol.  XXXIV.- 
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It  is  no  doubt  true,  that,  in  strict  grammatical  construction, 
the  forms  of  expression  are  quite  susceptible  of  different 
imports.  But  courts  of  justice,  in  putting  a  construction 
upon  contracts,  should  be  governed  more  by  the  popular  than 
by  the  strict  philological  import  of  words  and  phrases.  It  is  in 
this  way  only  that  we  are  enabled  to  get  any  well  founded  basis 
of  making  contracts  speak  the  intention  of  the  parties  to  them." 

When  the  bond,  note,  or  instrument  provides  for  the  pay- 
ment of  annual  interest,  and  is  silent  as  to  when  the  same 
shall  be  paid,  when  is  it  payable  ?  This  question  is  answered 
by  the  Supreme  Court  of  New  Hampshire,  in  the  case  of 
Pierce  y.  Rawe,  i  N.  H.- 179.  The  court 'say:  "But  we  have 
already  perceived  that,  by  an  express  agreement  of  the  par- 
ties, 'interest'  on  the  sum  named  in  the  note  in  this  action 
became  due  *  annually*  or  at  the  end  of  each  year.  In  this 
respect  it  resembled  an  instalment  of  principal  thus  becoming 
due;  and  the  decisions  are  numerous,  that  after  the  end  of 
each  year,  an  action  could  be  sustained  for  the  annual  inter- 
est, as  well  as  for  the  instalments." 

According  to  these  decisions — ^and  many  more  could  be 
produced  to  the  same  effect — the  commissioners  should  have 
provided  for  the  annual  payment  of  interest,  the  legal  eflect 
of  which  would  have  been  that  the  interest  would  be  due 
and  payable  at  the  end  of  the  year. 

The  order  of  the  board  is  in  conflict  with  the  letter  of  the 
law,  and  we  think  it  quite  clear  that  it  equally  violates  the 
spirit  of  the  law.  It  is  susceptible  of  the  plainest  demonstra- 
tion, that  it  was  the  true  intent  and  meaning  of  the  legisla- 
ture that  the  interest  should  be  payable  annually,  and  at  the 
end  of  the  year.  Before  the  commissioners  were  authorized 
to  make  a  loan,  they  were  required  to  find  and  enter  of  record 
"  that  it  was  necessary  to  construct,  complete  or  repair  the 
court  house,  jail  or  other  county  buildings,"  and  that  "  the 
revenues  afforded  by  reasonable  taxation  are  insufficient  to 
do  the  same."  When  these  facts  are  found,  the  board  could 
make  a  loan,  and  not  before  or  otherwise.  The  amount  bor- 
j'owed  cannot  exceed  one  per  centum  on  the  assessed  valua* 
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tion  of  the  real  and  personal  property  of  the  county.  Section 
21  requires  the  commissioners  to  make  an  annual  levy  of 
not  less  than  one-tenth  of  one  per  cent,  on  the  taxable  prop- 
erty of  the  county,  and  cause  the  same  to  be  properly  desig- 
nated and  placed  in  a  separate  column;  and  this,  when  collect- 
ed, is  to  be  applied  to  the  payment  of  the  principal  of  the  loan. 
Section  22  requires  the  commissioneig  to  make  a  distinct 
and  specific  levy,  and  cause  the  same  to  be  placed  in  a  separate 
column  on  the  tax  duplicate,  of  a  sum  sufficient  to  provide 
for  the  annual  payment  of  the  interest;  and  the  balance,  if 
any,  is  to  be  applied  to  the  payment  of  the  principal  of  such 
debt,  and  for  no  other  purpose  whatever.  The  annual  pay- 
ment of  the  interest  is  provided  for  by  annual  taxation.  The 
intention  was  that  the  interest  should  be  payable  at  the  end 
of  the  year,  and  that  the  money  required  to  pay  it  should  be 
collected  by  taxation ;  and  this  view  is  greatly  strengthened 
by  the  fact  that  the  commissioners  are  required,  "  whenever 
the  bonds  are  sold  or  negotiated,"  to  make  a  levy.  The  taxes 
are  payable  once  a  year. 

If  the  interest  is  payable  at  the  end  of  six  months  after 
thQ  bonds  are  sold,  no  money  will  be  raised,  by  tajtation,  to 
pay  it  The  ground  upon  which  the  commissioners  are 
authorized  to  make  a  loan  is,  that  the  county  cannot  spare 
any  money  from  the  general  fund.  The  money  collected  by 
taxation  under  sections  21  and  22  is  to  be  applied,  solely  and 
exclusively,  to  the  payment  of  the  annual  interest  and  the 
principal.  The  county  will,  then,  at  the  end  of  six  months, 
if  the  interest  is  payable  semi-annually,  be  compelled  to  pay 
the  interest  out  of  the  general  fund,  or  borrow  the  money. 
In  the  former  case,  the  county  loses  the  use  of  the  money 
for  six  months  or  until  the  annual  tax  is  collected,  while 
interest  may  be  accumulating  on  her  orders ;  and  in  the  latter 
case  the  county  is  compelled  to  pay  interest  on  money  with 
which  to  pay  interest  on  her  bonded  debt.  The  loan  author- 
ized by  the  order  under  consideration  is  four  hundred  thous- 
and dollars.  The  interest  is  forty  thousand  dollars  per  annum. 
Suppose  one  person  takes  the  entire  loan.  If  the  interest  is  pay- 
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able  semi-annually,  he  will  receive,  at  the  end  of  six  months, 
twenty  thousand  dollars.  The  interest  upon  that  sum  for  six 
months,  at  the  rate  often  per  cent,  is  one  thousand  dollars,  thus 
making  the  interest  forty-one  thousand  dollars  instead  of  forty 
thousand  dollars.  The  bonds  may  be  sold  at  a  discount  of 
eight  per  cent.  The  interest  is  ten  per  cent.  It  seems  to  us, 
that  the  great  and  ragj41y  increasing  wealth  of  Marion  county, 
the  certainty  of  the  annual  payment  often  per  cent,  interest, 
and  the  ultimate  redemption  of  the  bonds,  ought  to  be  enough 
to  induce  capitalists  to  invest  their  money  in  these  bonds 
without  the  payment  of  a  bonus  of  one  thousand  dollars  a 
year.  It  is  very  clear  to  us,  that  the  payment  of  the  interest 
semi-annually  is  in  violation,  not  only  of  the  letter,  but  also 
of  the  true  intent  and  meaning  of  the  law,  and  is  unauthorized 
and  illegal,  not  because  it  is  usurious,  but  because  the  com- 
missioners were  not  authorized  by  law  to  make  such  a  con- 
tract Tlte  E,  L  &  C,  Straight  Line  R.  R.  Co.  v.  Tlie  City  of 
Evansville,  1 5  Ind.  395  ;  Bank  of  Chilicothe  v.  Swayne^  8  Ohio, 
252 ;  Bank  of  the  U,  S.  v.  Owens,  2  Pet  527 ;  Straus  v.  The 
Eagle  Ins.  Co.l'$  Ohio  St  59. 

The  second  objection  is,  that  the  payment  of  interest  in 
advance,  or  semi-annually,  would  make  it  usurious.  We  do 
not  think  so.  It  is  now  well  settled  that  interest  may  be 
demanded  in  advance,  at  the  highest  rate  of  interest  allowed 
by  law,  ahd  this  will  not  make  it  usurious  or  illegal.  Fleckner 
V.  Bank  U.  S.,  8  Wheat  354;  Haas  v.  Flint,  8  Blackf.  67; 
Cole  V.  Lockharty  2  Ind.  63 1 ;  Mowry  w.  Bishop,  5  Paige,  98. 
Besides,  the  interest  law  of  1867  provides,  that  interest "  may 
be  taken  yearly,  or  for  a  shorter  period,  in  advance."  3  Ind. 
Stat.  (Davis),  317.  But  this  would  not  apply  in  a  case  like 
the  one  under  consideration,  where  the  law  requires  the  inter- 
est to  be  paid  at  the  end  of  the  year.  The  conclusion  that  we 
have  reached  as  to  the  payment  of  interest  semi-annually,  de- 
prives the  second  objection  of  any  force ;  for  as  the  interest 
has  to  be  paid  annually,  the  objection  is  removed.  Our  only 
purpose  in  considering  it  is  to  show  that  it  would  not  make  it 
usurious. 
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The  third  objection  is,  that  the  law  requires  the  bonds  to 
be  payable  in  ten  years,  and  that  the  order  provides  that  they 
shall  be  pa3^ble  at  the  end  of  fifteen  years,  subject  to  be  re- 
deemed at  the  pleasure  of  the  county  after  seven  years.  We 
have  given  this  objection  mature  consideration.  There  is  great 
plausibility  in  the  argument  made.  The  loan  cannot  exceed 
one  per  centum  of  the  assessed  valuation  of  the. real  and 
personal  property  of  the  county.  The  interest  on  the  loan 
is  to  be  paid  by  a  distinct  and  specific  levy  as  provided,  in 
section  22.  Section  21  requires  a  levy  of  one-tenth  of  one 
per  cent  of  the  taxable  property.  If  the  taxes  levied  were 
all  collected,  the  bonds  could  be  paid  in  ten  years.  But  there 
is  no  plain  and  express  requirement  of  the  statute  that  the 
bonds  shall  be  pa}^bie  in  ten  years,  and  the  implication 
arising  from  the  language  of  the  statute  is  not  plain  and 
strong  enough  to  justify  us  in  so  holding.  Besides,  the  pro- 
vision for  the  creation  of  a  sinking  fund  tends  strongly  to 
show  that  it  was  the  intention  of  the  legislature  to  leave  to 
the  sound  discretion  of  the  commissioners,  the  time  within 
which  the  bonds  should  be  paid,  and,  in  the  absence  of  fraud 
or  bad  faith,  we  have  no  power  to  enjoin  acts  that  are  within 
the  power  conferred,  and  have  been  performed  in  the  exercise 
of  a  sound  discretion. 

The  fourth  specification  of  causes  why  the  court  should 
enjoin  the  board  of  commissioners  is,  that  reasonable  taxa* 
tion  will  supply  suf&cient  funds  to  complete  the  asylum  for 
the  poor  and  construct  the  court  house,  without  resorting  to 
a  loan ;  that  the  taxable  property  of  the  county  amounts  to 
forty  millions,  and  that  thirty  cents  upon  the  one  hundred 
dollars  will  yield  sufficient  funds  for  the  contemplated  pub- 
lic buildings. 

The  learned  attorneys  for  the  appellants  make  the  follow- 
ing answer  to  this  objection :  "  There  is  no  allegation  that 
the  board  of  commissioners  are  acting  fraudulently  or  cor- 
ruptly; indeed,  it  is  admitted,  in  argument,  that  they  are 
acting  honestly,  but  it  is  claimed  that  they  are  mistaken  in 
their  policy.     Now^  this  is  a  singular  appeal  to  make  to 
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the  court.  The  law  confides  this  matter  exclusively  to  the 
board  of  commissioners,  and  they  have  the  means  of  ascer- 
taining all  the  facts  necessary  to  form  their  judgment  and 
shape  their  policy.  They  know  the  wants  of  the  county 
and  the  amount  of  necessary  expenditures ;  they  are  supposed 
to  know  whether,  reasonable  taxation  will  afford  sufficient 
funds  to  construct  and  complete  these  public  buildings.  They 
know  the  legacy  of  expense  the  war  has  entailed  upon  us  for 
the  support  of  widows  and  orphans  and  poor  families,  and 
how  long  these  extra  expenses  are  likely  to  contiaue."* 

In  support  of  the  above  argument  we  refer  to  the  follow- 
ing authorities.  The  Court  of  Appeals  in  the  State  of  New 
York,  in  the  case  of  Porter  v.  Purdy,  29  N.  Y.  106,  say, 
**  When  in  special  proceedings  in  comts,  or  before  officers 
of  limited  jurisdiction^  they  are  required  to  ascertain  a  par- 
ticular fact,  or  to  appoint  persons  to  act  in  such  proceedings, 
having  particular  qualifications,  or  occupying  some  particu- 
lar relation  to  the  parties  or  the  subject  matter^  such  acts, 
when  done,  are  in  the  nature  of  adjudications,  which,  if  erro- 
neous, must  be  corrected  by  a  direct  proceeding  for  that 
purpose ;  and  if  not  so  corrected,  the  subsequent  proceedings 
which  rest  upon  them  are  not  aflfected,  however  erroneous 
such  adjudications  may  be." 

This  court,  in  the  case  of  The  EvansvUle^  &c.^  /?.  R.  Co.  v. 
The  City  ofEvansville,  1 5  Ind.  395,  say,  "  It  is  a  well  settled 
principle,  that  when  the  jurisdiction  of  an  inferior  court  de- 
pends upon  a  fact  which  such  court  is  required  to  ascertain 
and  settle,  by  its  decision,  such  decision  is  conclusive."  Brit- 
tain  V. Kinnaird,  I  Brod.  &  B.422 ;  Bcttsv.  Bagley^  1 2  Pick.  572; 
Martin  v.  Mott^  12  WheaL  19;  Vanderheyden  v.  Young,  11 
Johns.  150 ;  Birdsallv.  Phillips,  17  Wend.  464;  Ex  Parte  Wat- 
kins,  3  Pet  193 ;  Tlic  People  v.  T/ie  City  of  Rochester,  21  Barb. 
656.  The  case  oiDequindre  v.  WiUiams,  3 1  IndL  444,  and  the 
decisions  there  referred  to  and  discussed  are  much  in  point 

The  power  and  authority  of  the  board  of  commissioners  to 
act  in  the  premises  depended  upon  whether  the  money  was 
required  for  the  purposes  named  in  section  sevenleea»  and 
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whether  the  money  could  be  raised  by  reasonable  taxation ; 
and  these  facts  having  been  found  and  settled,  the  decision 
is  conclusive  upon  us  in  this  proceeding. 

We  therefore  hold  that  the  order  of  the  board  of  commis- 
sioners was  in  all  things  valid,  except  in  providing  for  the 
payment  of  the  interest  semi-annually ;  and  for  that  reason 
the  judgment  of  the  court  below  in  granting  the  injunction 
must  be  affirmed.  The  foregoing  opinion  presents  the  views 
of  a  majority  of  this  court,  Pettit,  C  J.,  disei^ts  from  our 
reasoning  and  conclusions,  and  will  file  a  separate  opinion 
stating  the  grounds  of  his  dissent 

The  judgment  is  affirmed,  with  costs. 

Pettit,  C.  J. — ^This  was  a  complaint  against  the  iBoard  of 
Commissioners  of  Marion  county  to  enjoin  them  from  issu- 
ing four  hundred  thousand  dollars  in  bonds  of  the  county 
and  putting  them  on  the  market,  to  raise  money  to  build  a 
new  court  house  and  to  finish  an  asylum  for  the  poor  already 
commenced  The  statute  fully  authorizes  the  board  to  make 
this  loan.  3  IndStat  131.  The  grounds  upon  which  the 
injunction  is  asked  are  technical  and  for  supposed  slight  va- 
riations from  the  strict  letter  of  the  directions  of  the  law  in 
the  proceedings  of  the  board. 

Where  discretionary  powers  are  given  to  a  board,  corpor* 
ation,  or  person,  for  public  purposes,  an  injunction  will  not 
be  granted  to  forbid  their  exercise  unless  a  gross  departure 
from  the  law  granting  the  power  is  shown,  or  fraud  or  cor- 
ruption is  charged  Auburn,  &c.,  v.  Douglass.  12  Barb.  553; 
Bumkam  v,  Kemfton,  44  N.  H.  78 ;  RoatA  v.  DriscpU,  20 
Conn.  533;  Kekewick  v.  Marker,  S  Eng.  L.  &  Eq.  129;  The 
City  of  Lafayette  v.  Bush,  19  Ind  326. 

In  Mooers  v.  Smedley,  6  Johns.  Ch.  28,  the  Chancelor^ 
said:  ''  I  canngt  find  by  any  statute,  or  precedent,  or  practice, 
that  it  belongs  to  the  jurisdiction  of  chancery,  as  a  court  of 
equity,  to  review  or  control  the  determination  of  the  super- 
visors in  their  examination  and  allowance  of  accounts  as 
chargeable  against  their  county,  or  any  of  its  towns,  and  in 
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causing  the  money  so  allowed  to  be  raised  and  levied.  There 
was  no  allegation  of  fraud  or  corruption  in  the  case.  The 
most  that  could  be  said  was  that  they  made  an  erroneous 
determination." 

If  the  legislature  has  entrusted  the  exercise  of  the  power 
to  the  sole  judgment  and  discretion  of  a  particular  person, 
or  body  of  individuals,  no  court  is  authorized  to  interfere 
with  or  control  that  discretion,  provided  it  is  exercised  in 
good  feith.    See  cases  cited  in  3  Abbott* s  N.  Y.  Dig.  362. 

''An  injunction  cannot  be  granted  to  restrain  the  acts  of 
officers  of  state,  unless  they  are  violating  the  plain  and  man- 
ifest intent  of  the  statute  under  which  they  are  acting,  or 
are  proceeding  in  bad  faith."  Hartwell  v.  Armstrongs  19 
Barb.  l66. 

In  Haigkt  v.  Day,  i  Johns.  Ch.  18,  the  Chancellor  uses  the 
following  language :  ''When  a  statute  gives  to  a  commissioner 
a  discretion  in  a  particular  case,  and  for  a  special  purpose,  I 
doubt  exceedingly  whether  a  mistake  of  judgment,  in  that 
case,  can  be  corrected.  The  Supreme  Court  seemed  to  think 
it  could  not,  in  the  case  of  Lawtan  v.  77u  Cammissioners  of 
Highways,  2  Caines  R.  182." 

"  The  court  will  not  issue  an  injunction  to  restrain  public 
officers  from  issuing  bonds  as  they  are  authorized  by  law, 
upon  a  mere  apprehension  that  the  public  officer  who  is  des* 
ignated  to  receive  them  will  misapply  their  avails."  Faulk- 
ner \,  Metcalf,  43  Barb.  255. 

I  think  the  court  erred  in  overruling  the  demurrer. 

Z.  Barbour  and  C.  P.  Jacobs,  for  appellants. 

H.  C.  Nezvcomb,  %  L.  MtcheU^  and  W.  A,  Ketcham^  for 
appellees. 


NOVEMBER  TERM,  1870.  13;^ 

_   _      _    _  .  » .^_ .  . 

Prichard  and  Another  v.  The  State,  ex  rel,  Keller  and  Others. 


Prichard  and  Another  v.  The  State,  on  the  Relation  of 

Keller  and  Others.  * 

Co- Administrators. — yoint  ^^m^/.— >Where  co-administrators  execute  a  joint 
bond  as  snch,  each  is  liable  thereunder  for  tlie  acts  and  omissions  of  the  other. 

Same. — Stat  on  Bond. — Sureties. — Execution. — ^Where,  in  an  action  on  such 
joint  bond,  judgment  is  rendered  for  the  plaintiff,  the  sureties  on  the  bond  have 
a  Ti^^t  to  an  order  directing  that  the  execution  to  be  issued  on  the  judgment 
be  first  levied  on  the  property  of  the  principals^  although  one  of  the  {irindpals 
may  have  taken  possession  of  the  entire  assets  of  the  estate  and  administered 
the  estate,  so  far  as  it  has  been  administered,  and  the  other  administrator  has 
never  received  any  of  said  assets. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

Downey,  J. — ^This  action  was  predicated  on  a  bond  exe- 
cuted by  Elizabeth  Cox,  Ezekiel  Nicholds,  Henry  R.  Prichard 
and  Isham  Keith.  It  is  alleged  in  the  complaint  that  Eliza- 
beth Cox  and  Ezekiel  Nicholds  were  appointed  administrators 
of  the  estate  of  Aaron  Cox,  deceased,  and  that  the  bond  was 
executed  by  them  to  secure  the  faithful  performance  of  their 
duties,  with  Prichard  and  Keith  as  their  sureties. 

It  is  also  alleged,  among  other  things,  that  Nicholds  at- 
tended to  the  business  of  the  administration,  received  all  the 
assets,  and  that  there  remained  in  the  hands  6f  the  adminis- 
trators the  sum  of  five  thousand  dollars  of  the  money  of  the 
estate.  It  is  also  alleged,  that  they  had  been  required  to  pay 
the  money  into  court,  and  because  they  had  not  done  so, 
and  because  Nicholds  had  become  a  non-resident  of  the 
State,  they  had  been  removed  from  the  trust  by  the  order  of 
the  common  pleas. 

Mrs.  Cox  demurred  to  the  complaint,  on  the  ground,  as 
we  are  informed,  that  as  Nicholds  had  received  all  the  money, 
she  was  not  liable. 

This  demurrer  was  overruled  by  the  court,  and,  we  think, 
correctly.  Had  the  administrators  executed  separate  bonds, 
as  contemplated  by  the  statute,  2  G.  &  H.  489,  sec.  19,  she 
might  not  have  been  liable  for  the  acts  and  omissions  of 
Nicholds.    But  as  shQ  executed  a  bond  jointly  with  him, 
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the  rule  is  different  Braxton^  Adnir^  v.  The  State^  ex  rel. 
Albert,  25  Ind.  82. 

Mrs.  Cox  answered,  first, by  a  general  denial;  and,  second, 
that  she  had  fully  administered  all  the  property  that  had 
come  to  her  hands. 

There  was  a  demurrer  filed  and  sustained  to  the  second 
paragraph  of  her  answer;  and  we  think  this  was  right,  for  the 
reasons  above  given. 

Friehard  and  Keith  answered  separately,  first,  a  general 
denial ;  second,  that  the  administrators  had  fully  administer- 
ed ;  and  third,  by  way  of  cross  complaint,  that  they  were  the 
sureties  of  Cox  and  Nicholds,  and  asked  an  order  that  the 
execution  to  be  issued  on  the  judgment  might  be  first  levied 
on  the  property  of  the  principals. 

At  this  point  in  the  case,  a  suggestion  was  made  that 
Nicholds  had  not  been  found,  and  as  to. him  the  case  was 
continued. 

Elizabeth  Cox  answered  the  cross  complaint,  first,  that 
Friehard  and  Keith  were  sureties  lor  Nicholds ;  that  she  was 
one  of  the  principals  in  the  bond,  and  not  in  any  rosptdt 
whatever  surety  of  Nicholds ;  and  that  no  assets  came  to  her 
hands,  but  that  Nicholds  took  entire  possession  of  all  the 
estate,  and  administered  the  same,  so  far  as  it  was  adminis- 
tered ;  and  that,  therefore,  she  ought  not  to  be  charged  with 
the  default  of  Nicholds,  but  the  same  should  be  charged 
against  him,  and  Friehard,  and  Keith ;  second,  the  general 
denial. 

A  demurrer  by  Friehard  and  Keith  was  sustained  to  the 
first  paragraph  of  this  answer.  This  was  right  There 
was  nothing  in  it  which  should  bar  the  right  of  the  sureties 
to  have  the  order  which  they  sought. 

Thereupon  there  was  a  trial  by  the  court,  and  a  finding 
for  the  plaintiff,  and  that  Friehard,  and  Keith,  and  Mrs.  Cox 
were  all  co-sureties  for  Nicholds. 

There  was  a  motion  by  Mrs.  Cox,  and  also  by  Friehard 
and  Keith,  separately,  for  a  new  trial. 

The  court  overruled  both  motions,  and  rendered  final  judg- 
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ment,  ordering  that  Mrs.  Cox,  and  Prichard,  and  Keith  were 
all  sureties  for  Nicholds,  and  that  his  property  should  be 
first  exhausted  by  the  sheriff  before  levy  upon  the  property 
of  said  other  defendants;  but  that  there  should  be  no  sus- 
pension of  said  judgement  or  the  enforcement  thereof  against 
said  defendants,  if  such  judgment  should  be  obtained  against 
Nicholds,  but  the  plaintiff  might  have  immediate  execution 
for  the  collection  of  the  judgment  s^inst  the  defendants. 

It  is  assigned  for  error  by  Prichard  and  Keith,  that  the 
court  erred  in  refusing  them  a  new  trial  of  the  issue  with 
reference  to  their  suretyship;  and  for  a  specific  error  under 
this  assignment,  they  allege  the  improper  exclusion,  by  the 
court,  of  the  Evidence  offered  by  them  to  prove  that  they 
executed  the  bond  as  the  sureties  of  Cox  and  Nicholds.  A 
bill  of  exceptions  shows  that  the  court  did  exclude  this  evi* 
dence  on  the  ground  that  Mrs.  Cox,  as  well  as  Prichard  and 
Keith,  was  but  a  surety  of  Nicholds. 

We  cannot  agree  with  the  common  pleas  in  its  ruling  on 
this  point  in  the  case.  In  the  first  place,  Mrs.  Cox  had  not 
alleged,  in  any  pleading,  that  she  was  the  surety  of  Nicholds ; 
and  in  so  finding,  the  court  went  outside  of  any  issue  or 
pleading  in  this  case.  And,  in  the  second  place,  we  think  she 
was  not  a  co-surety  with  Prichard  and  Keith,  of  Nicholds. 
We  must  look  to  the  time  of  the  execution  of  the  bond,  to 
learn  what  relation  the  parties  assumed  towards  each  other, 
and  not  to  the  time  of  the  happening  of  some  subsequent 
event  The  view  taken  by  the  common  pleas  would  make 
the  question  turn  on  what  occurred  after  the  execution  of  the 
bond.  If  Nicholds  received  the  assets,  then  he  would  become 
principal,  and  Mrs.  Cox  would  be  surety;  but  if  she  suc- 
ceeded in  possessing  herself  of  the  assets,  then  she  would  be 
principal  and  he  the  surety;  while  Prichard  and  Keith 
would,  contrary  to  their  evident  intention,  in  the  one  event, 
be  the  co-sureties  with  Cox  for  Nicholds,  and  in  the  other, 
the  co-sureties  with  Nicholds  for  Cox. 

We  have  nothing  to  decide  on  the  assignment  of  error  by 
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Mrs.  Cox  relating  to  the  overruling  of  her  motion  for  a  new 
trial.    She  has  no  bill  of  exceptions  in  the  record 

We  need  not  decide  what  remedy  she  might  have  had 
against  Nicholds,  had  he  been  in  court,  or  what  she  may 
hereafter  be  entitled  to  against  him. 

The  question  as  to  the  suretyship  of  one  or  more  of  the 
defendants  should  not,  in  any  way,  afiect  or  delay  the  plain- 
*  i'  tiff.  They  can  have  the  question  tried  at  the  time  when  the 
other  issues  in  the  case  are  tried,  or  at  any  time  before  or 
afterwards,  or  at  a  subsequent  term.  2  G.  &  H.  308,  sec.  674. 
If  they  do  not  get  the  question  determined  in  season  to  make 
the  order  of  any  avail  to  them,  it  is  their  own  fiiult  or  mis* 
fortune. 

The  judgment  is  affirmed,  except  as  to  the  question  of 
suretyship  of  Prichard  and  Keith,  and  as  to  that  it  is  reversed, 
and  ihe  conmion  pleas  is  directed  to  grant  them  a  new  trial 
as  to  that    Costs  against  Mrs.  Cox. 

S.  Stansi/er,  R.  Hill,  and  G.  W.  Richardson^  for  appellants. 

F.  T.  Hard,  for  appellees. 
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City. — Street  Improvement, —  Change  of  Grade, — The  common  council  of  a 
city  incorporated  under  the  general  act  for  the  incorporation  of  cities  may,  \ff 
a  two-thirds  vote,  without  any  petition,  order  the  grade  of  a  street  which  has 
been  improved,  such  improvment  having  been  paid  for  by  the  owners  of  the 
property  bordering  on  such  street,  and  is  in  good  repair,  to  be  changed,  and 
cause  the  street  to  be  reimproved  with  such  change  of  grade,  and  pay  the  dam- 
ages occasioned  by  the  change  out  of  the  general  revenue  of  the  dty,  and 
assess  the  expense  of  the  reimprovement  against  the  owners  of  the  adjoining 
property  or  cause  such  expense  to  be  paid  out  of  such  general  revenue. 

Same. — Extension  of  Time  of  Gmpletion.'^The  mere  extension  by  the  com- 
mon council  of  the  time  within  which  the  contractors  are  to  complete  a  street 
improvement  will  not  constitute  a  ground  for  enjoining  the  collection  of  an 
iiisessniimt  for  such  improvement.  * 
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Same. — Length  of  Improvement, — ^A  street  in  a  city  incorporated'under  the  gen- 
end  act  for  the  incorporation  of  cities  may  be  improved  by  grading,  &c.,  for  a 
greater  length  than  one  whole  square,  or  block,  under  one  order  and  one 
contract. 

Same. — EstoppeL-^^V^ete  the  owner  of  real  estate  in  a  city  stands  by  and  sees 
a  street  improved  adjoining  said  property,  on  a  contract  made  under  an  order 
of  the  common  council,  without  attempting  by  injunction  to  prevent  such  im- 
provement, he  cannot,  after  the  work  is  completed  or  nearly  completed,  refuse 
to  pay  for  it. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Downey,  J. — ^Suit  by  Fowler,  to  which  the  other  appellees 
afterwards  became  parties,  against  the  city  of  Lafayette  and 
Feely  and  Balfe,  to  enjoin  the  collection  of  certain  assess- 
ments for  street  improvements,  claimed  by  Feely  and  Balfe, 
the  contractors. 

The  street  in  question  had  been  graded  and  improved  by 
the  authority  of  the  city,  in  1859,  and  the  cost  of  the  im- 
provement paid  by  the  owners  of  the  property  on  the  street 

In  1867,  the  city,  in  consequence  of  the  annexation  of  ad- 
ditional territory,  extended  the  street,  and  besides  fixing  the 
grade  of  the  new  part  of  the  street,  ordered  a  change  in  the 
grade  of  the  part  which  had  been  graded  and  improved  in 
1859. 

After  causing  an  assessment  of  the  benefits  and  damages 
to  the  property  affected,  and  tendering  the  amount  of  dama- 
ges, they  let  a  contract  to  Feely  and  Balfe,  on  the  loth  of 
August,  1868,  the  cost  of  such  change  of  grade  and  improve- 
ments to  be  assessed  against  the  property  fronting  on  the 
street  After  the  work  was  nearly  completed,  and  precepts 
were  about  to  be  issued  for  the  collection  of  the  assessments, 
this  suit  was  conwnenced.  The  appellees,  other  than  Fowler, 
became  parties  to  the  suit  by  filing  petitions  containing  that 
request  and  setting  forth  the  same  matters,  in  substance,  as 
are  in  the  complaint  of  Fowler.  Fowler  alleges  as  grounds 
for  injunctive  relief)  first,  that  the  change  of  the  grade  of 
the  street  is  in  violation  of  section  twenty-seven  of  the  law 
for  the  incorporation  of  cities,  because  there  was  no  petition 
for  the  change  of  grade,  without  which,  he  contends,  the 
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council  could  not  order  the  change,  the  act  not  allowing 
the  cost  of  such  change  to  be  charged  against  him,  but 
requiring  it  to  be  paid  by  the  petitioners.  Second,  be- 
cause the  improvement  ordered  extends  for  more  than  one 
whole  square  between  two  streets  crossing  the  improved 
street,  to  wit,  four  blocks;  and  that  the  city  cannot  im- 
prove more  than  one  square,  or  block,  in  length,  of  a  street, 
on  the  same  order  and  contract,  and  that  the  order  and  con- 
tract in  this  case  was  in  violation  of  section  sixtyeight  of 
said  act  Third,  that  as  the  street  had  been  once  improved 
and  paid  for  by  the  owners  of  the  property  bordering  there- 
on, and  was  in  good  repair,  the  city  had  no  power  to  make 
this  improvement  at  the  expense  of  said  property  holders, 
but  that  it  can  only  be  paid  for  out  of  the  general  fund. 
Fourth,  one  of  the  other  complainants  alleges  a  new  reason 
for  relief;  and  that  is  this :  that  the  city  council  extended  the 
time  within  which  the  contractors  were  to  complete  the  work ; 
and  it  is  insisted  that  there  should  have  been  an  abatement 
of  the  amount  of  the  assessments  on  this  account. 

With  reference  to  the  first  point,  it  must  be  allowed  that  if 
it  had  to  be  decided  upon  section  twenty-seven  alone,  the 
position  of  the  appellees  might  be  well  taken.  The  section 
relates  to  the  duties  of  the  civil  engineer,  and  is  as  follows : 

"  Sec.  27.  The  civil  engineer  shall  prepare  plans,  specifica- 
tions and  estimates,  when  thereunto  directed  by  the  common 
council,  of  proposed  public  improvements,  and  shall  super- 
intend the  opening  of  streets  and  the  preservation  of  the 
true  lines  thereof,  and  perform  all  other  duties  appertaining 
to  his  ofRce  and  directed  by  the  common  council ;  and  such 
engineer  shall  have  exclusive  jurisdiction  to  survey,  deter- 
mine, establish  and  perpetuate  the  lines  and  comers  of  all 
lots,  blocks,  parcels  of  land  and  subdivisions  thereof  within 
the  limits  of  such  city.  He  shall  make  a  record  of  all  such 
surveys  as  the  county  surveyor  is  now  required  to  do ;  and 
such  record,  or  certified  copies  thereof,  shall  have  the  same 
force  and  effect  as  the  record  of  surveys  made  by  the  county 
surveyor  has ;  and  from  all  such  surveys  an  appeal  may  be 
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taken,  as  provided  for  appeals  from  surveys  made  by  the 
county  surveyor:  Providedy  that  when  the  city  authorities 
have  once  established  the  grade  of  any  street  or  alley  in  the 
city,  such  grade  shall  not  be  changed  until  the  damages  occa- 
sioned by  such  change  shall  have  been  assessed  and  tendered 
to  the  parties  injured  or  affected  by  such  change;  and  such 
damages  shall  be  collected  by  the  city  from  the  party  or 
parties  asking  such  change  of  grade,  in  the  manner  provided 
for  the  collection  of  street  improvements." 

That  part  of  section  sixty-eight  which  bears  upon  this 
and  the  other  questions  is  as  follows : 

"Sec.  68.    When  the  owners  of  two  thirds  of  the  whole 
line  of  lots  or  parts  of  lots  (and  measuring  only  the  front 
line  of  such  lots  as  belong  to  persons  resident  in  such  city) 
bordering  on  any  street  or  alley,  consisting  of  one  whole 
square  between  any  two  streets  crossing  the  same,  or  if  the 
common  council  deem  it  expedient,  for  any  reasonable  dis- 
tance upon  any  square  or  alley,  less  than  one  whole  square 
or  block,  shall  petition  the  common  council  to  have  the  side- 
walks graded. and  paved,  or  the  whole  width  of  the  street 
graded  and  paved,  or  for  either  kind  of  improvement,  or  for 
lighting  such  street  according  to  the  general  plan  of  such 
improvement  in  said  city,  the  common  council  may  cause 
the  same  to  be  done,  by  contracts  given  to  the  best  bidder, 
after  advertising  to  receive  proposals  therefor;  and  the  com- 
mon  council  shall  have  power  to  compel  the  owner  or  own- 
ers of  a  lot,  or  a  part  of  a  lot,  on  any  street  or  alley,  or  up- 
on any  part  of  any  street  or  alley,  to  repair  the  sidewalks  in 
front  of  their  respective  lots  or  parts  of  lots;  and  in  case  the 
owner  or  owners  of  any  lot  or  part  of  lot,  on  any  street  or 
alley  or  any  part  thereof,  fail  or  refuse  to  repair  the  sidewalks 
in  front  of  their  lots,  the  common  council  may  cause  such 
repairs  to  be  made  by  the  street  commissioner,  at  the  cost 
and  expense  of  the  owner  or  owners  of  such  lot  or  lots;  and 
the  city  shall  have  a  lien  on  such  lot  or  lots  for  the  reim- 
bursement to  her  of  the  cost  of  such  improvement;  and  the 
common  council  are  hereby  invested  with  full  powers  to  pass 
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by-laws  and  ordinances  providing  how  and  in  what  manner  fhe 
repairs  shall  be  made,  and  in  what  manner  the  same  shall  be 
assessed  and  collected  from  such  owner  or  owners,  and  the 
manner  in  which  the  lien  of  the  city  for  the  expense  incurred 
by  her  may  be  enforced  against  the  lot  or  lots  of  such  owner 
or  owners." 

Section  sixty-eight  evidently  contemplates  a  petition  to 
the  city  council,  and  the  proviso  to  section  twenty^seven  also 
contemplates  a  case  where  the  property  owners  initiate  the 
work  of  improvement  by  a  petition  to  the  common  coundL 
If  this  were  the  only  manner  in  which  changes  of  g^rade  and 
improvements  of  the  streets  could  be  brought  about,  the  ' 
case  would  very  clearly  be  with  the  appellees;  but  as  it  is 
not,  we  must  see  what  further  provision  has  been  made,  if 
any,  for  cases  where  there  is  no  petition.  The  general  au- 
thority of  the  city  council  over  the  streets  is  given  by  sec- 
tion sixty-one  of  the  act  It,  or  so  much  thereof  as  it  is 
necessaiy  to  quote,  is  as  follows : 

''  Sec.  6i.  The  common  council  shall  have  exclusive  power 
over  the  streets,  highways,  alleys,  and  bridges,  within  such 
city,  and  may  prescribe  the  height,  and  manner,  and  con- 
struction of  all  such  bridges,  and  to  lay  out,  survey,  and 
open  new  streets  and  alleys,  and  straighten,  widen,  and  oth- 
erwise alter,  those  already  laid  out,  and  to  make  repairs 
thereto,  and  to  construct  and  establish  sidewalks  and  cross* 
ings,"  &c. 

The  seventieth  section  of  said  act  reads  as  follows : 

*^  Sec.  70.  When  any  such  contract  shall  be  made,  or  shall 
have  been  heretofore  made,  and  shall  have  been  in  progress . 
of  fulfilment,  the  common  council  shall  have  power  to  cause 
estimates  to  be  made  from  time  to  time,  of  the  amount  of 
work  done  by  the  contractors,  and  to  require  such  amount 
to  be  paid  to  him,  deducting  a  reasonable  per  centage  to  se- 
cure the  completion  of  the  contract,  until  the  whole  shall 
be  finished,  and  to  prescribe  the  time  within  which  the  whole 
shall  be  completed ;  and  such  estimate  shall  be  a  lien  upon 
the  ground  upon  which  they  are  assessed,  to  the  same  ex* 
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tent  that  taxes  are  alien,  and  shall  have  the  same  preference 
over  other  demands.  The  common  council,  with  the  concur- 
rence of  two-thirds  of  the  members  thereof,  may  order  or 
cause  any  or  all  of  the  improvements  mentioned  in  the  prer- 
ceding  section,  and  repairs  of  any  kinds  of  streets  and  alleys 
to  be  made  in  like  manner,  without  such  petition,  and  either- 
charge  and  cause  any  or  all  of  the  expenses  thereof  to  be 
assessed  and  collected,  as  hereinafter  provided  when  petition- 
is  made,  or  if  is  deemed  just  and  right  by  the  common  coun- 
cil, cause  such  expenses,  or  any  part  thereof,  to  paid  out  of 
the  general  revenue  of  the  city." 

The  word  "  hereinafter  "  in  the  last  sentence  of  this  sec- 
tion creates  a  little  confusion,  since  the  sections  with  refers 
ence  to  assessments  of  the  benefits  to  property  which  is  to 
be  charged  with  improvements  are  prior  in  order  to  this  one. 
It  is  quite  evident  that  this  section  should  be  read  as  though 
the  words,  in  tins  act^  were  used  instead  of  the  word  "here- 
inafter." It  seems  also  that  the  word  "section,"  where  it 
occurs  in  this  part  of  the  above  section,  should  be  in  the 
plural,  instead  of  the  singular,  as  the  section  immediately 
preceding  this  makes  no  provision  as  to  what  improvements 
may  be  made,  or  how  they  are  to  be  made.  And  then  there 
is  this  further  consideration  with  reference  to  this  point,  that 
the  word  "preceding"  does  not  necessarily  mean  the  next  or 
immediately  preceding.  Section  68,  as  well  as  section  69, 
precedes  section  70. 

Section  70,  we  think,  fully  authorized  the  change  of  grade, . 
without  any  petition,  and  authorized  the  city  to  pay  the 
damages  out  of  the  general  fund,  and  to  assess  and  collect 
the  expenses  of  the  improvement  from  the  owners  of  the 
property  adjoining  the  street,  or,  at  their  option,  to  pay  the 
same  out  of  the  general  revenues  of  the  city.  If  the  con- 
struction contended  for  was  correct,  then  the  city  could  in 
no  case  change  the  grade  of  a  street,  except  in  cases  where 
there  was  a  petition.  We  think  this  construction  is  inad- 
missible. 

The  second  grouna  assumed  arises  upon  section  68,  or 
Vol.  XXXIV.— 10 
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that  part  of  it  above  quoted.  As  we  understand  it,  the  posi- 
tion is,  that  if  there  is  a  length  of  street  to  be  improved, 
extending  for  more  than  one  square,  it  cannot  be  done  by- 
one  order  and  one  contract.  No  authority  for  such  a  con- 
struction is  furnished,  and  as  it  is  contrary  to  reason,  we 
cannot  adopt  the  construction.  The  language  is  not  per- 
spicuous. Perhaps  it  means  that  when  the  owners  of  two- 
thirds  of  the  distance  of  at  least  one  whole  square,  petition 
the  city  council,  then  the  council  has  no  discretion  as  to 
whether  they  will  grant  the  petition  or  not,  but  must  comply 
with  the  request ;  but  if  the  distance  be  less  than  one  whole 
square,  then  the  council  may  order  the  improvement,  if  they 
deem  it  expedient,  but  are  not  absolutely  bound  to  do  so. 
We  see  no  advantage  to  the  city  or  to  any  person  which 
would  result  from  dividing  up  the  work  and  letting  it  out  to 
contractor^  by  the  square. 

_  The  third  position  is  without  authority  to  sustain  it.  The 
provision  in  section  70  above  quoted  authorizes  the  city  to 
cause  .the  expenses  to  be  collected  from  the  property  holders, 
or  to  pay  them  out  of  the  general  fund. 

There  is  nothing  in  the  fourth  position.  The  question  of 
extension  tof  the  time  within  which  the  work  should  be  com- 
pleted «was  a  matter  between  the  council  and  the  contractors. 
The  appellees  do  not  show  that  they  were  damaged  thereby. 
If  it  was  as  they  allege,  that  there  should  have  been  an  abate- 
ment of  fifty  per  cent  on  account  of  the  extension,  they  ought 
not  to  have  been  allowed  to  enjoin  the  collection  of  the  re- 
maining fifty  per  cent 

Another  position  in  this  case  which  is  assumed  by  the 
appellant  is,  that  the  property  owners  could  not  stand  by  and 
see  the  improvement  made  without  making  any  effort,  by  in- 
junction, to  prevent  it,;and  then,  after  the  work  is  done,  or 
nearly  done,  refuse  to  ^pay  for  it  This  rule  has  been  applied 
by  this  court  in  several  cases  .very  similar  to  this  one.  //r/- 
lenkantp  v.  Tlie  City  of  Lafayette^  30  Ind.  192 ;  Palmer  v. 
Stutnph^  29  Ind.  329. 
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The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  circuit  court  to  sustain  the 
demurrer  to  the  complaint. 

jF.  R,  Coffroth  and  T.  B,  Ward,  for  appellants. 


Wallace  v.  Walton. 

Supreme  Court. — IVeight  of  Evidence, — The  Supreme  Court  will  not,  upon  the 
weight  of  evidence,  reverse  a  judgment,  where  the  evidence  is  strongly  con- 
fiicting« 

APPEAL  from  the  Marion  Common  Pleas. 

Pettit,  C.  J. — ^The  appellant  commenced  this  suit  against 
the  appellee,  before  a  justice  of  the  peace,  on  an  account  for 
brick  sold  and  delivered.  Trial  before  the  justice ;  finding 
and  judgment  for  the  appellee ;  appeal  to  the  said  common 
pleas  court.  In  that  court,  the  cause  was  submitted  for  trial, 
with  the  request  of  the  appellant  that  the  court  should  find  the 
facts  specially,  which  was  done ;  and  there  was  a  general  find- 
ingf  and  judgment  for  the  appellee,  and  an  appeal  to  this  court. 
The  principal  question  presented  is  as  to  whether  the  special 
findings  are  sustained  by,  and  are  in  accord  with,  the  weight 
of  evidence.  Without  deciding  whether  we  can  or  cannot 
inquire  into  this  question  for  the  purpose  of  setting  aside  or 
disregarding  the  special  findings,  we  have  carefully  read,  ex- 
amined, and  weighed  the  evidence ;  and  finding  that  it  is 
strongly  conflicting,  it  is  well  and  often  settled  by  this  court 
tliat  we  cannot  reverse  in  such  a  case;  but  we  will  add  that, 
in  our  opinion,  the  evidence  strongly  preponderates  in  favor 
of  the  findings  and  judgment  of  the  court  below. 

The  court  did  not  err  to  the  prejudice  of  the  appellant,  and 
the  judgment  is  affirmed  at  his  costs. 

y.  S.  Harvey y  for  appellant 

JB.  JK.  EUiott  and  C,  L.  Holstein,  for  appellee. 
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Irvinson  and  Wife  v.  Van  Riper. 

Appeal. — Pleading  Stricken  Oui4 — ^Whcre  a  pleading  has  been  erroneously 
stricken  out,  the  error  is  not  available  on  appeal  if  the  same  matter  has  been 
incorporated  in  an  amended  pleading  afterwards  filed  and  not  rejected, 

WAlVEK^^I^wwrmr* — Reply. — "Where  a  defendant  voluntarily  goes  to  trial 
without  having  made  any  question  as  to  the  state  of  the  pleading,  he  thereby 
waives  the  decision  of  the  comt  upon  a  demurrer  filed  to  a  paragraph  of  his 
answer  and  undecided,  and  waives  a  reply  not  filed  which  otherwise  might 
have  been  required. 

APPEAL,  from  the  Vanderburgh  Common  Pleas. 

DowKET,  J. — ^Action  to  foreclose  a  mor^^age  given  to  secure 
a  note  executed  by  Irvinson  to  Van  Riper. 

Answer  in  four  paragraphs.  Reply  to  the  first  and  second 
Demurrer  to*  the  third 

In  this,  state^  of  the  pleadings,  without  disposing  of  the 
demurrer,  and  without  any  notice  of  the  fourth  paragraph, 
the  case  was  tried  by  jury,  and  there  was  a  verdict  and  judg- 
ment  for  the  plaintiff,  the  court  having  overruled  a  motion 
for  a  new  trial  made  by  the  defendants. 

There  was  no  motion  for  judgment  on  the  pleadings,  by 
tfie  defendants,  nor  in  arrest  of  judgment 

It  is  alleged  as  error,  that  the  court  below  rejected  the 
third  paragraph  of  the  defendants'  original  answer.  But  the 
same  matter  was  embraced  in  the  amended  answer  afterwards 
filed,  which  was  not  rejected.  It  has  been  held  by  this  court 
that  the  action  of  the  couit  in  sustaining  a  demurrer  to  a 
pleading  which  is  afterwards  amended,  cannot  be  assigned 
for  error ;  and  we  think  that  rule  is  applicable  also  when  there 
has  been  a  motion  sustained  to  strike  out  a  pleading,  and 
the  same  matter  has  been  incorporated  in  an  amended  plead- 
ing afterwards  filed.    See  Patrick  v.  yones^  2 1  Ind  249. 

What  issues  had  the  court  for  trial  ?  is  a  question  which 
very  naturally  suggests  itself.  The  appellants  insist  that,  as 
the  demurrer  had  not  been,  disposed  of,  it  was  error  to  go 
to  trial.  But  we  do  not  find  that  tbis^  was  objected  to  by 
them. 
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We  think  that  by  consenting  to  go  to  trial  without  making 
any  question  with  reference  to  the  shape  of  the  pleadings, 
the  defendants  waived  the  decision  of  the  court  upon  the 
issue  of  law,  and  also  waived  the  reply.  See  Shirts  v.  IronSf 
28  Ind  458,  and  cases  therein  cited.' 

The  next  error  alleged  is,  that  the  court  erred  in  rejecting 
certain  evidence  ofiered  by  the  defendants  in  support  of  their 
answer.  This  proposed  evidence  is  set  out  in  the  bill  of  ex- 
ceptions. Some  of  it  is  oral,  and  some  consists  of  docu- 
ments. We  have  examined  it,  and  think  it  had  a  tendency 
to  support  the  answer,  and  should  not  have  been  excluded. 

We  cannot  refrain  from  expressing  the  hope  that  the  par- 
ties will  succeed  in  getting  the  case  in  better  shape  before  it 
shall  again  be  submitted  to  the  jury.  To  enable  them  to  do 
so,  the  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded,  with  instructions  to  the  common  pleas  to  allow  the 
parties  to  amend  their  pleadings,  if  they  shall  desire  to  do  so. 

y.  S.  Buchanan  and  H.  C,  Gooding^  for  appellants. 


The  First  National  Bank  of  Martinsville  v.  Canatset 

and  Others. 

• 

Attorney's  Fjees. — BUI  of  Exchange. — A  stipulation  in  a  bill  of  exchange  for 
the  payment  of  attorney's  fees  for  collecting  the  bill  is  not  nsurions;  and  in  a 
sait  on  the  bill,  the  drawers,  acceptors,  and  endorsers  will  be  liable  for  reason- 
able attorney's  fees. 

APPEAL  from  the  Morgan  Circuit  Court 

WoRDEN,  J.— This  was  an  action  by  the  appellant  against 
the  appellees,  on  a  bill  of  exchange  on  which  the  defendants 
were  liable  as  drawers,  acceptors,  and  indorsers.  The  bill 
stipulated  for  the  payment  **  of  costs  of  collecting,  including 
attorney's  fees.** 
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There  was  judgment  by  default  for  the  amount  of  the  bill, 
and  the  court  found  specially  that  the  reasonable  attome/s 
fees  for  collecting  the  bill  would  be  sixty-five  dollars,  but 
refused  to  allow  the  same  or  any  part  thereof^  on  the  ground 
that  the  clause  in  the  bill  stipulating  to  pay  the  same  was  in 
violation  of  the  law  against  usury.  Exception  was  duly 
taken,  and  the  case  comes  here  on  this  question  alone. 

That  such  a  contract  is  not  usurious,  is  settled  by  the  fol- 
lowing cases  in  this  court :  Gambril  v.  Doe,  8  Blackf.  140; 
Billingsley  v.  Dean,  1 1  Ind.  331 ;  Smith  v.  Silvers,  32  Ind.  321. 
In  the  case  last  cited,  it  was  held  that  such  a  contract  was  not 
only  not  usurious,  but  so  eminently  just  that  there  should  be 
no  hesitation  in  enforcing  it.  In  the  case  of  Stnith  v.  The 
Muncie  National  Bank,  29  IndL  158,  it  was  decided  that  such 
a  stipulation  in  a  bill  becomes  a  part  of  the  contract  of  the 
acceptor. 

We  think  the  stipulation  not  void,  and  that  the  court  erred 
in  not  allowing  the  reasonable  attorney's  fees  as  found. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

W.  R.  Harrison  and  W.  S,  SIdriey,  for  appellant. 

•S.  Claypool  and  F.  P.  A.  Phelps,  for  appellees. 


34    loU 

i»^.  290  Phelps  v.  Osgood. 

VtJJCTKX^^yudgmnti  taken  Through  Mistake,,  &'c^ — ^Where  proper  cause  is 
shown  for  relief  from  a  judgment  taken  against  a  party  throngh  liis  mistake* 
znadyertetice,  surprise,  or  excusable  neglect,  under  the  act  of  March  4th,  i867» 
(3  Stat  373)  it  is  not  in  the  discretion  of  the  court  ta  refuse  the  relief. 

Same.— vf^E(£raff]^.— A  cause  at  issue  was  called  for  trail,  and  neither  the  defend- 
ant nor  his  attorneys  appearing,  the  default  of  the  defendant  was  entered,  and 
the  cause  was  submitted  to  the  court  for  trial.  Finding  and  judgment  for  the 
flaimtiffi     Four  diqfs  afltervards^  durin^^the  same  terrn^  the  defendant  moved 
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to  set  aside  the  de&nlt  and  judgment,  and  for  a  new  trials  and  filed  in  support 
of  the  motion  the  affidavit  of  one  of  his  attorneys,  who  statated  therein,  that 
he  was  one  of  the  attorneys  of  the  defendant,  naming  another  attorney  as  hb 
associate  counsel,  that  private  business  of  his  own  required  the  absence  of 
himself  and  his  associate  counsel,  unexpectedly,  in  an  adjoining  county  named, 
on  Monday  and  Tuesday  of  that  week;  that  the  fact  that  this  cause  was  set  in 
the  causes  to  be  reached  on  one  of  these  days, "  owing  to  the  confusion  occasioned 
by  the  accident  at  the  fair  grounds,"  had  escaped  his  observation;  and  it  be- 
came necessary  for  him  to  start  so  early  on  Monday  morning  that  he  had  no 
opportnmty  to  see  and  engage  some  member  of  the  bar  to  look  after  his  cases 
generally  in  his  absence ;  and  hence  he  left  himself  and  his^dient  wholly  unrepre- 
sented in  this  case  on  these  two  days;  that  from  an  examination  of  the  facts 
in  the  case,  affiant  believed  that  the  defendant  had  a  good  defense  to  at  least  a 
part  of  the  cause  of  action,  if  not  to  the  whole;  that  it  was  not  by  the  fault 
of  the  defendant  that  the  default  was  taken,  but  it  was  the  affiant's  fault  if  any 
one's,  and  was  the  result  of  drcnmstances  he  could  not  control. 

Held^  that  the  affidavit  was  insufficient 

Supreme  Court. — Transcri^.-^CertiorarL — ^The  proper  mode  of  conecting 
errors  and  supplying  deficiencies  in  the  transcript  of  a  cause  in  the  Supreme 
Court  is  by  making  application  to  this  court  and  by  means  of  a  certiorari. 

APPEAL  from  the  Marion  Common  Pleas. 

DowNEir,  J. — Osgood  sued  Kemper,  Phelps,  and  Young  on 
a  promissory  note.  As  to  Young,  the  suit  was  dismissed. 
Kemper  made  default  Phelps  answered.  Demurrers  were 
sustained  to  the  third,  fourth,  fifth,  and  seventh  paragraphs, 
and  the  second  and  sixth  were  stricken  out  on  motion  of  the 
plaintiff  No  question  is  made  as  to  the  correctness  of  the 
rulings  of  the  court  on  the  demurrers  or  on  the  motion  to 
strike  out  The  first  paragraph  of  the  answer  of  Phelps  was 
a  general  denial,  and  the  eighth  was  a  denial  of  the  execu- 
tion of  the  note,  sworn  to  by  Phelps. 

With  the  issues  thus  made,  the  case  was  called  for  trial. 
Neither  Phelps  nor  his  counsel  appeared  The  default  of 
Phelps  was  entered,  and  the  cause  was  submitted  to  the  court  for 
trial.  There  was  a  finding  and  judgment  for  the  plaintiff! 
This  occurred  on  the  4th  day  of  October,  1869. 

On  the  8th  day  of  October,  1869,  during  the  same  term 
of  the  court,  the  defendant  Phelps  moved  the  court  to  set 
the  de&ult  and  judgment,  and  for  a  new  triaL    This 
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motion  was  overruled^  and  an  exception  was  taken ;  and  this  is 
the  only  question  in  the. case 

The  motion  was  based  on  the  affidavit  of  one  of  the  attor- 
neys of  Phelps.  He  states  that  he  is  one  of  the  attorneys 
of  Phelps,  naming  his  associate  counsel ;  that  private  interest 
of  his  own  required  his  absence  and  that  of  his  associate 
counsel,  unexpectedly,  in  Johnson  county,  on  Monday  and 
Tuesday  of  that  week ;  that  the  fact  that  this  case  was  set  in 
the  causes  to  be  reached  on  one  of  those  days,  owing  to  the 
confusion  occasioned  by  the  accident  at  the  &ir  grounds,  had 
escaped  his  observation,  and  it  became  necessary  for  him  to 
start  so  early  on  Monday  morning  that  he  had  no  opportu- 
nity to  see  and  engage  some  member  of  the  bar  to  look  after 
his  cases  generally  in  his  absence,  and  hence  he  left  himself 
and  his  client  wholly  unrepresented  in  this  case  on  those  two 
days.  From  an  examination  of  the  facts  in  the  case,  affiant 
believes  that  the  defendant  Phelps  has  a  good  defense  to  at 
least  a  part  of  the  note  sued  on,  if  not  the  whole  amount 
thereof;  that  it  was  not  the  £mlt  of  Phelps  that  the  defiiult 
was  taken,  but  was  his  fault  if  any  one's,  and  was  the  result 
of  circumstances  he  could  not  control. 

It  is  insisted  by  counsel  for  the  appellee,  that  section  99, 
2  G.  &  H.  J 18,  leaves  it  in  the  discretion  of  the  court  whether 
it  will  relieve  a  party  from  a  judgment  taken  against  him 
''  through  his  mistake,  inadvertence,  surprise,  or  excusable 
neglect."  But  the  learned  counsel  seem  to  have  overlooked 
the  amendment  of  that  section  in  the  act  of  March  4th,  1867. 
The  section  as  amended  provides^  that  the  court  '^  x^bzff  relieve 
a  party  from  a  judgment  taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect"  3  Stat. 
373;  Smith  V.  Noe,  30  Ind.  117.  The  court,  however,  must 
necessarily  decide  upon  the  question  whether  or  not  the  judg- 
ment was  taken  against  the  party  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect  If  the  court  shall 
find  that  the  judgment  was  so  taken,  it  has  no  discretion  to 
refuse  the  relief  The  former  decisions  of  this  court  on  the 
question  as  to  what  is  or  is  not  such  a  mistake  or  such  inad* 
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vertence,  surprise,  or  excusable  neglect,  as  will  entitle  the 
party  to  relief,  are  applicable  under  the  section  as  amended ; 
and  the  only  change  in  this  respect  is,  that  when  a  case  is 
found  to  be  within  the  terms  of  the  statute,  the  duty  of  the 
court  is  imperative,  and  not  merely  discretionary.  Examin- 
ing the  affidavit,  then,  in  the  light  of  the  former  decisions  of 
this  court,  it  seems  to  us  that  it  does  not  show  a  case  within 
thestatuta 

It  will  be  seen  that  though  the  deponent  states  that  he  did 
not  observe  that  the  cause  was  for  trial  at  that  time,  he  does 
not  state  that  that  fact  had  escaped  the  knowledge  or  obser- 
vation oi  his  associate  or  that  of  their  client  What  it  was 
that  had  occurred  at  the  fair  grounds,  which  created  the  con- 
fusion referred  to,  or  in  what  manner  the  deponent  was  con- 
nected therewith,  we  do  not  judicially  know,  and  are  not  in- 
formed in  the  affidavit  Little  importance  can  be  attached 
to  that  part  o£  the  affidavit  which  refers  to  the  deponent's  hav- 
ing to  start  so  early  that  he  could  not  engage  a  substitute, 
since  the  fiict  that  the  case  was  for  trial  at  that  time  had 
escaped  his  observation.  An  attorney  is  one  who  is  put  in 
the  place  or  stead  of  another,  to  manage  the  cause  for  him. 
He  is  the  agent  of  his  client,  and  the  want  of  care  and  the 
forgetfulness  of  the  attorney  must  be  imputed  to  the  client 
Spauldingv,  TkampsoHy  12  Ind.  477.  The  private  interests 
of  attorneys  are  not  ordinarily  sufficient  reason  for  their  ab- 
sence from  court  in  which  they  have  business  requiring  their 
cfttendon. 

Repeated  decisions  of  this  court  show  that  in  an  applica- 
tion of  this  kind  the  applicant  must  show  that  he  has  a  good 
defense,  in  whole  or  in  part,  to  the  action.  "We  think  that 
the  statement  of  the  deponent  that  from  the  examination  of 
the  facts  he  believed  Phelps  had  a  defense  to  a  part,  if  not 
to  all,  of  the  note,  might  well  have  been  considered  by  the 
common  pleas  as  unsatisfactory.  We  are  not  informed  that 
the  affidavit  of  the  client  could  not  have  been  produced  in- 
stead of  asking  the  court  to  take  the  conclusion  of  the  attor- 
ney.   The  &cts  with  reference  to  the  defense  were  what 
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should  have  been  shown  to  the  court  Goldsberry  v.  Carter^ 
28  Ind.  59. 

We  think  the  common  pleas  committed  no  error  in  refus- 
ing to  set  aside  the  de&ult 

Judgment  affirmed,  with  two  per  cent  damages  and  costs. 

ON  PETITION  FOR  A  REHEARING. 

Downey,  J. — ^In  a  petition  for  a  rehearing  in  this  case,  we  are 
asked  to  settle  a  disputed  question  as  to  the  condition  of  the 
transcript  at  a  time  prior  to  the  submission  of  the  cause.  It 
is  alleged  by  counsel  for  the  appellant,  that  at  that  time  the 
transcript  did  not  show  that  the  court  below  had  overruled 
the  demurrer  to  the  eighth  paragraph  of  the  answer.  It  seems 
to  be  conceded  by  counsel  for  the  appellee  that  they  caused 
the  transcript  to  be  amended  by  the  clerk  of  the  common 
pleas,  in  the  respect  mentioned,  after  it  was  on  file  in  this 
court,  and  before  submission.  It  does  not  appear  that  any 
change  was  made  in  the  record  after  the  submission  of  the 
cause,  nor  do  we  think  the  case  should  have  been  differently 
decided  if  the  change  had  not  been  made. 

We  must,  however,  express  our  disapprobation  of  the  prac- 
tice resorted  to  to  correct  the  transcript,  conceding  that  there 
was  an  error  in  it  The  recognized  mode  of  correcting  errors 
and  supplying  deficiencies  in  the  transcript  is  by  application 
to  this  court,  and  by  means  of  a  certiorari. 

The  petition  is  overruled. 

F.  M,  Finch  and  y.  A.  Finch^  for  appellant 

L.  Sarbour  and  C.  P.  yacobs,  for  appellee. 


Cummins  v.  Shields  and  Others. 

Highway. — Proceeding  to  Zay  Out, — Damages, — A  proceeding  to  lay  out  and 
establish  a  highway  is  not  rendered  erroneous  by  the  fact  that  the  damams  or 
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a  pot  tbereofy  assewcd  to  a  remonstrator,  and  ordered  to  be  paid  to  him  otxt 
of  the  county  treasuiy,  have  been  shown,  during  the  progress  of  the  proceed- 
ing, to  have  been  paid  into  the  treasury  for  the  use  of  said  remonstrator  by  a 
petitioner  for  such  highway. 

Same. — Statute  Ctmstrued.^-lt  seems  that  the  provision  of  the  statute  (i  G.  & 
H.  363,  sec.  16),  that  the  viewers,  in  laying  out  or  changing  a  hi^^way,  shall 
not  run  "  through  any  person's  indosure  of  one  year's  standing,  without  the 
owner's  consent,  unless,  upon  examination,  a  good  way  cannot  otherwise  be 
had,"  is  properly  construed  by  adding  thereto  the  words,  wit/tout  departing  es- 
sentiaUy  from  the  route  p^iHoned for. 

Same. — Renumstrance. — Watver,---^  a  proceeding  to  lay  out  and  establish  a 
highway,  a  person  filed  with  the  board  of  county  commissioners  two  remon- 
strances, the  first  relying  upon  the  ground  that  the  proposed  highway  was  not 
of  public  utility ;  the  second,  upon  the  ground  that  it  ran  through  his  inclosed 
land,  damaging  him  to  the  extent  of  a  certain  sum  specified,  and  asking  the 
appointment  of  reviewers  to  assess  his  damages;  and  no  additional  defense 
was  set  up  during  the  progress  of  the  proceeding. 

Htld^  that  these  remonstrances  raised  no  objection  to  the  proposed  highway  on 
the  ground  that  it  would  run  through  the  remonstratoHs  indosure  of  one  year's 
standing,  without  his  consent,  and  that  a  good  way  could  otherwise  be  had ; 
but,  on  the  contrary,  he  thereby  impliedly  waived  such  objection. 

APPEAL  from  the  Jackson  Circuit  Court. 

WoRDEN,  J. — ^This  was  a  petition  by  Shields  and  others  to 
the  board  of  commissioners  of  Jackson  couniy,  for  the  lay- 
ing out  and  establishing  of  a  new  highway  described  in  the 
petition.  Viewers  were  duly  appointed  by  the  board,  who 
reported  favorably ;  whereupon  the  appellant  filed  with  the 
board  two  separate  remonstrances,  first,  upon  the  ground  that 
the  proposed  highway  was  not  of  public  utility ;  and  second, 
upon  the  ground  that  it  would  run  through  his  improved  and 
inclosed  land,  damaging  him  to  the  extent  of  three  thousand 
dollars,  and  asking  that  reviewers  be  appointed  to  assess  his 
damages.  He  did  not,  in  his  remonstrance  or  otherwise,  so 
&r  as  the  record  informs  us,  claim  that  the  proposed  highway 
run  through  his  indosure  of  one  year's  standing,  without  his 
consent,  and  that  a  good  way  could  otherwise  be  had,  and 
therefore  that  it  ought  not  to  be  laid  through  his  land  at  all, 
but  impliedly  waived  any  objection  of  that  sort,  by  failing  to 
set  it  up,  and  by  asking  that  his  damages  be  assessed  for  thus 
laying  the  highway  through  his  land.    Upon  the  filing  of 
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these  remonstrances,  the  board  appointed  reviewers,  to  review 
the  proposed  highway  and  report  upon  its  utility,  and  to  assess 
the  damages  of  Cummins,  if  any,  by  reason  of  laying  it  out 

The  reviewers  reported  that  the  highway  was  of  public 
utility,  and  that  it  ran  through  the  appellant's  inclosure  of 
one  year's  standing  without  his  consent,  but  that  upon  a  full 
and  careful  examination,  a  good  way  could  not  otherwise  be 
had ;  and  they  assessed  his  damages  at  six  hundred  and  fifty 
dollars.  The  board  of  commissioners  thereupon  ordered  the 
highway  to  be  laid  out  and  established,  the  costs  and  dam- 
ages to  be  paid  out  of  the  county  treasury,  it  appearing  that 
the  damages  had  been  paid  into  the  county  treasury  for  the 
use  of  the  appellant 

From  this  order  the  appellant  took  his  appeal  to  the  circuit 
court,  where  the  cause  was  tried  by  a  jury. 

The  court  submitted  to  the  jury  the  following  questions 
for  their  determination,  viz. :  ''first,  will  the  proposed  highway 
be  of  public  utility?  second,  if  of  public  utility,  will  it  be  of 
any  damage  to  the  appellant,  John  J.  Cummins?  and  if  so, 
how  much  ?  third,  will  the  proposed  highway  pass  through 
the  inclosure  of  said  appellant,  John  J.  Cummins,  of  one 
year's  standing,  without  his  consent?  and  if  so,  can  a  good 
road  be  otherwise  had  without  departing  essentially  from  the 
route  petitioned  for  ?**  The  appellant  objected  to  that  part  of 
the  last  question  which  has  reference  to  a  departure  from  the 
route  petitioned  for.    Overruled,  and  exception. 

The  jury  returned  the  following  answers:  ''first,  we,  the 
jury,  agree  that  the  said  road  will  be  of  public  utility ;  second, 
we,  the  jury,  agree  that  the  damage  to  said  Cummins'  farm 
is  six  hundred  dollars ;  third,  we,  the  jury,  agree  that  the 
proposed  highway  will  pass  through  the  inclosure  of  the  said 
John  J.  Cummins,  of  one  year's  standing,  without  his  consent, 
and  that  a  good  road  cannot  be  otherwise  had  without  essen- 
tijilly  departing  from  the  route  petitioned  for." 

These  answers  were  all  duly  signed  by  the  foreman.  Cum- 
mins moved  for  a  new  trial,  but  his  motion  was  overruled, 
and  he  excepted 
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It  was  therefore  adjudged  by  the  court  that  the  damages 
thus  assessed  and  the  costs  be  paid  out  of  the  county  treas^ 
ury,  and  that  when  paid,  the  road  be  estabh'shedi  recorded^ 
and  opened. 

It  appeared  during  the  progress  of  the  cause  that  one  of 
the  petitioners  for  the  road  paid  into  the  county  treasury  a 
portion  of  the  damages  assessed  in  favor  of  the  appellant, 
and  objection  is  made  to*  the  proceedings  on  this  account 
We  see  nothing  legally  or  morally  wrong  in  a  party  desiring 
the  establishment  of  a  highway  taking  upon  himself  a  part 
or  all  of  the  burthen  of  the  damages  assessed,  by  paying  it 
into  the  treasury  for  the  use  of  the  party  entitled  to  it;  nor 
can  we  suppose  such  payment  would  have  any  influence  with 
the  court  in  determining  whether  the  road  was  of  sufficient 
importance  to  the  public  to  order  the  costs  and  damages  to 
be  paid  out  of  the  county  treasury. 

It  is  ax^ued  quite  earnestly  and  lengthily  that  the  evidence 
did  not  sustain  the  finding  of  the  court.  We  cannot,  upon 
the  well  settled  practice,  disturb  the  finding  in  this  case. 

We  come  to  the  remaining  and  only  important  questions 
in  the  case,  viz. :  Did  the  court  err  in  holding  the  law  to  be 
that  a  highway  may  be  laid  through  an  inclosure  of  a  year's 
standing  without  the  owner's  consent,  if  a  good  way  cannot 
otherwise  be  had,  without  departing  essentially  from  the  route 
petitioned  for  f  and  if  so,  was  the  error  injurious  to  the  ap- 
pellant? 

The  statute  provides  that  the  viewers,  in  laying  out  or 
changing  a  highway,  shall  not  run  **  through  any  person's  in- 
closure of  one  year's  standing,  without  the  owner's  conisent, 
unless,  upon  examination,  a  good  way  cannot  otherwise  be 
had."  I  G.  &  H.  363,  sec.  16.  We  are  inclined  to  the 
opinion  that  the  construction  put  upon  the  law  by  the  court 
was  correct,  and  that  the  words  added  by  the  court  to  the 
phraseology  of  the  statute  are  only  an  expression  of  what 
the  law  implies.  But  we  need  not  pass  decisively  upon  this 
point,  for  the  reason  that  if  the  court  erred  in  this  respect,  it 
was  an  error  that  did  the  appellant  no  harm. 
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As  the  case  stood  before  the  court,  there  was  no  question 
involved,  or  in  issue,  as  to  the  right  of  the  petitioners  to  have 
the  highway  laid  through  an  inclosure  of  a  year's  standing* 

We  have  seen  that  in  the  papers  filed  before  the  commis- 
sioners there  was  no  question  of  this  sort  made.  On  the 
contrary,  it  was  waived  by  irresistible  implication ;  for,  instead 
of  objecting  to  the  road  being  laid  through  his  land  on  ac- 
count of  running  through  his  inclbsure  of  a  year's  standing, 
he  asks  for  damages  on  account  of  the  road  thus  passing 
through  his  land,  and  that  viewers  be  appointed  to  assess 
them.  We  do  not  mean  to  be  understood  as  saying  that  he 
might  not,  in  addition  to  his  objection  to  the  road  as  not 
being  of  public  utility,  and  to  his  claim  for  damages,  have 
also  objected  to  the  laying  out  of  the  road  at  all  as  petitioned 
for,  on  the  ground  that  it  would  run  through  his  protected 
inclosure,  and  that  a  good  way  could  otherwise  be  had, 
but  he  did  not  do  so.  When  he  appeared  before  the  com- 
nlissioners  and  made  his  two  points,  the  inutility  of  the  road 
and  his  claim  for  damages,  he  waived  all  others,  and  the 
only  questions  the  reviewers  had  legitimately  to  pass  upon 
were  the  public  utility  of  the  road  and  the  damages  of  the 
appellant,  and  all  else  in  their  report  was  unnecessary.  There 
is  no  reason  why,  in  the  court  of  the  county  commissioners,  a 
party  shall  be  held  to  have  the  benefit  of  a  defense  that  he 
does  not  make,  any  more  than  in  any  other  court.  When 
the  case  went  to  the  circuit  court,  no  additional  papers  were 
filed  or  defense  set  up,  and  the  only  questions  in  issue  in  that 
court  were  as  to  the  public  utility  of  the  proposed  road  and 
the  damages  claimed,  fhe  petitioners  would  have  been  en- 
titled to  have  the  road  laid  out,  although  the  third  question 
put  to  the  jury  had  not  been  put  or  answered. 

The  judgment  below  is  affirmed,  with  costs.* 

IV.  K.  Marshall,  D,  H.  Long,  and  %  W.  Gordon,  for  appellant. 

y.  B.  Brown,  y.  E.  McDonald,  y.  M  Butler,  and  £.  M. 
McDonald,  for  appellees. 

*  A  petition  for  a  rehearing  was  overruled,  BusKiRK,  J.,  dissenting. 
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Eddy  v,  Beal. 

Replevin. — Affidavit, — yusHce  of  the  Peace, — In  an  action  of  replevin  before 
a  justice  of  the  peace,  thot^h  the  cdmplaint  need  not  be  separate  from  the 
affidavit,  it  may  be;  and  where  the  defendant  appears  to  the  action  and  goes 
to  trial  on  the  merits,  without  objecting  to  the  affidavit  or  the  writ  issued 
thereon,  he  cannot,  on  appeal  to  the  court  of  common  pleas,  raise  any  objection 
to  the  affidavit  as  such,  or  to  the  writ. 

Saue. — Pleading, — It  seems  that  in  an  action  of  replevin  before  a  justice  of  the 
peace,  there  is  no  necessity  for  the  plaintiff's  affidavit  as  such  to  state  that  he 
claims  a  judgment  for  the  possession  of  the  property,  or  that  he  demands 
damages  for  the  detention  thereof,  though  these  statements  will  not  vitiate 
the  affidavit;  and  that  the  action  of  replevin  may  be  maintained  without  ask- 
ing damages  for  the  detention  of  the  property. 

APPEAL  from  the  Brown  Common  Pleas. 
WoRDEN,  J. — Eddy  sued  Beal  before  a  justice  of  the  peace 
in  an  action  of  replevin  for  a  plow,  and  filed  a  complaint 
that  seems  to  be  sufficient  in  form  and  substance,  setting  out 
the  facts  alleged,  and  demanding  a  judgment  for  a  recovety 
of  the  property  and  fifty  dollars  damages  for  the  detention 
thereof,  which  was  duly  signed  by  the  plaintiflC  He  also 
filed  a  separate  affidavit,  which,  as  it  appears  from  the  record, 
was  duly  signed  and  verified  by  him,  and  contains  all  the  re- 
quirements of  the  statute,  including,  like  the  complaint,  a 
demand  for  a  return  of  the  property  and  for  damages.  A 
writ  was  issued  and  served,  and  the  property  was  delivered  to 
the  plaintiff,  he  having  given  bond.  On  the  return  day  of  the 
writ,  the  parties  appeared  before  the  justice,  and  the  defend- 
ant moved  to  dismiss  the  case  because  of  the  insufficiency 
of  the  complaint,  which  was  overruled,  and  the  plaintiff  had 
leave  to  amend*  What  amendment  was  made,  or  whether 
any,  does  not  appear. 

On  application  of  defendant,  a  change  of  venue  was  granted 
to  another  justice,  and  the  time  was  fixed  for  trial.  On  the  day 
fixed  for  trial,  the  parties  appeared  before  the  justice  to  whom 
the  cause  had  been  sent,  and  the  defendant  moved  to  dismiss 
the  cause  for  the  want  of  a  sufficient  transcript,  which  mo- 
tion was  overruled,  and  the  parties  thereupon  entered  upon 
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the  trial  of  the  cause,  which  resulted  in  a  judgment  that  the 
plaintiff  keep  the  property  and  the  defendant  pay  the  costs. 
From  this  judgment  the  defendant  appealed  to  the  conmion 
pleas,  where  he  filed  what  purports  to  be  a  plea,  or  answer, 
in  abatement,  asking  that  the  writ  be  quashed  and  the  action 
dismissed.  A  demurrer  was  overruled  to  this  answer,  and  ex- 
ception was  taken,  but  the  pleading  need  not  be  here  set  out,  as 
our  decistofi  will  turn  upon  the  findings  of  the  court  thereon. 

Issue  was  joined  upon  it  and  submitted  to  the  court  for 
trial.  The  court  found  the  following  facts  specially:  "  That 
at  the  time  the  writ  of  replevin  issued,  the  affidavit  was 
sworn  to,  but  not  signed,  by  the  plaintiff,  and  that  there  was 
no  demand  for  possession  or  damages  in  said  affidavit ;  that 
when  the  case  was  called  for  trial  by  the  justice  who  issued 
the  writ,  the  plaintiff  amended  his  affidavit  by  signing  the 
same  and  adding  a  demand  for  the  possession  of  the  prop- 
erty and  for  damages  for  the  detention  of  the  same;  -and  that 
said  affidavit  was  not  thereafter  sworn  to." 

On  this  finding  the  court  rendered  judgment  for  the  de- 
fendant.   Exceptions  were  duly  taken. 

This  judgment  cannot  be  sustained.  We  have  seen  that  a 
good  complaint  was  filed  before  the  justice,  claiming  the 
property,  and  demanding  damages  in  the  sum  of  fifty  dol- 
lars. The  affidavit  will,  it  is  true,  in  such  cases,  answer  for 
a  complaint,  but  there  is  nothing  in  the  law  to  prevent  the 
filing  of  the  complaint  separate  from  the  affidavit.  There  is 
nothing  in  the  justices'  act,  providing  for  affidavits  in  such 
cases  (2  G.  &  H.  598,  sec.  71),  that  requires  a  party  to  swear 
in  his  affidavit,  either  that  he  claims  a  judgment  for  the  prop- 
erty or  demands  damages  for  its  detention.  He  may  main- 
tain such  action  for  the  recovery  of  property  without  asking 
damages  for  its  detention.  What  he  is  required  to  swear  to 
are  the  facts  necessary  to  the  issuing  of  the  writ,  that  is  to 
say,  that  his  goods,  &c.,  have  been  wrongfully  taken,  or  are  un- 
lawfully detained,  &c.,  describing  and  alleging  the  value 
thereof,  and  that  they  have  not  been  taken  by  any  execution, 
&c.,  or  if  so,  that  they  were  exempt,  &c.    What  is  said  in 
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the  section  in  reference  to  claiming  damages  for  the  deten- 
tion of  the  goods,  not  exceeding  one  hundred  dollars,  has 
reference  to  the  jurisdiction  of  the  justice,  and  should  be 
construed  to  mean  merely  that  the  writ  may  be  issued  by 
the  justice  where  the  claim  of  damages  for  the  detention  of 
the  goods  does  not  exceed  that  sum.,    . 

The  affidavit  contained  all  the  facts  which  the  law  required 
to  be  stated  therein,  and  was  in  all  respects  complete  and 
perfect  at  the  time  the  writ  was  issued,  except  that  it  had  not 
been  then  signed  by  the  affiant,  although  it  had  been  duly^ 
sworn  to  by  him.  It  is  claimed  by  counsel  for  the  appel- 
lant that  the  affidavit  was  valid  without  being  signed,  and 
there  are  authorities  to  that  effect  yackson  v.  Virgil^,  y 
Johns.  540;  Shelton  v.  Berry ^  19  Texas,  154;  Ctist  v.  Paris, 
id.  234.  Whether  the  signing  was  necessary,  we  need  not 
determine,  but  we  think  the  better  practice  would  be  to  have 
all  affidavits  signed;  nor  need  we  determine  whether  the  sub«> 
sequent  signing  by  the  affiant,  upon  the  calling  of  the  cause, 
as  found  by  the  court,  was  such  an  amendment  as  the  jus- 
tice might  have  permitted.  We  may  observe,  however,  that 
the  insertion  of  the  claim  for  damages  and  demand  of  the 
property,  though  unnecessary  to  be  stated  in  the  affidavit, 
viewed  merely  as  an  affidavit,  did  not  vitiate  it 

The  record  does  not  show  that  the  defendant,  before  either 
of  the  justices,  made  any  objection  whatever  to  the  affidavit, 
or  to  the  writ ;  and  it  is  not  found  by  the  court  that  any  such 
objection  was  made.  But  it  does  appear  by  the  record  that 
the  defendant  appeared  to  the  action,  first  before  the  jpstice 
before  whom  it  was  commenced,  and  obtained  a  change  of 
venue,  then  before  the  justice  to  whom  it  was  sent,  and  after 
making  an  ineffectual  motion  to  dismiss  for  the  want  of  a 
sufficient  transcript,  he  entered  upon  the  trial  of  the  cause 
upon  its  merits. 

This  was  an  effectual  waiver  of  all  objections  to  the  writ 
or  the  affidavit  on  which  it  issued.    Many  authorities  might 
be  cited  upon  this  point,  but  we  takeiq)?  space  only  for  the. 
Vol.  XXXIV.— II 
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following:  Lezvis  v.  Brackenridge,  i  Blaclcf.  112;  Stnith  v. 
Emerson^  16  Ind.  355. 

There  is  nothing  in  the  facts  found  by  the  court,  that,  un- 
der the  circumstances,  authorized  a  dismissal  of  the  cause. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
is  remanded  for  further  proceedings. 

R.  L.  Coffey^  for  appellant 

y.  S.  Hester,  S.  R  Perkins,  O.  F.  Baker,  and  5*.  R  Perkins, 
yr.,  for  appellee. 


Butt  v.  The  Toledo,  Wabash,  and  Western  Railway  Co. 

Supreme  Court. — Weight  of  Evidence, — ^The  Supreme  Covitwill  not,  upon 
the  evidence,  reverse  a  finding,  where  the  evidence  is  conflicting,  and  consists 
entirely  of  the  testimony  of  witnesses  who  testified  in  the  presence  of  the 
xourt  below. 

APPEAL  from  the  Miami  Circuit  Court 

Pettit,  C.  J. — ^This  suit  was  brought  by  the  appellant 
against  the  appellee,  to  recover  damages  for  killing  stock  on 
her  railroad.    The  issues  were  regularly  made ;  trial  by  the 
court,  and  finding  and  judgment  for  the  defendant     Motion 
for  a  new  trial  overruled,  exceptions,  and  appeal  to  this  court 
The  only  question  before  us  in  this  record  is  the  correctness 
of  the  finding  of  the  court  below  on  the  evidence,  all  of  which 
is  in  the  record.    The  evidence  was  all  oral  and  unwritten, 
and  is  conflicting  and  contradictory;  and  the  judge  who  tried 
the  case  was  l>etter  able  to  determine  its  strength,  weight,  and 
the  reliability  of  witnesses  than  we  are;  and  therefore  we 
cannot  reverse,  but  must  affirm  the  judgment 

Judgment  affirmed,  at  the  costs  of  the  appellant 

N.  O.  Ross  and  R  P.  JEffinger,  for  appellant 

W.  2!i.Stuart,^{orajgp€Rec. 
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NoLTE  V.  LiBBERT,  Administrator, 

Admimistjlator. — Abatemeut, — The  right  of  a  plaintiff  to  sue  as  executor  or 
administrator  can  be  called  in  question  only  by  answer  in  abatement  sworn  to. 

Same. — Mortgage. — Where  a  mortgage  is  exeaited  to  one  to  secure  money  to  be 
paid  to  another,  the  latter,  if  alive,  can  maintain  a  suit  to  foreclose  the  mort- 
gage, and  if  he  be  dead,  the  action  is  properly  brought  by  his  administrator. 

Same. — ^AfiM^r,— ^Where  a  mortgage  was  made  to  one,  the  money  secured  there- 
by being  payable  to  another,  a  minor,  who  afterwards  died  before  reaching 
majority; 

Held  J  in  a  suit  by  the  administrator  of  said  minor  to  foreclose  the  mortgage,  that 
the  complaint  was  not  bad  for  failing  to  allege  that  the  minor  accepted  of  and 
assented  to  the  contract 

Same. — ^Where  a  mortgage  was  given  to  secure  the  payment  of  money  to  one,  at 
the  time  a  minor,  when  he  should  arrive  at  the  age  of  twenty^one  y^rs,  and 
he  died  before  reaching  that  age ; 

Heldy  that  an  action  on  the  mortgage  could  be  maintained  by  the  personal  repre- 
sentative of  said  minor,  commenced  at  the  time  when  the  latter,  if  living, 
could  have  brought  the  suit 

Foreclosure. — PUading^-^Descriptiou  of  Lands, — Suit  to  foreclose  a  mortgage, 
the  complaint  alleging,  that  on,  &c.,  the  defendant  conveyed,  warranted,  and 
mortgaged  to,  &c.,  certain  tracts  of  land  accurately  described,  to  secure  a 
debt  evidenced  by  said  mortgage,  a  copy  of  which  was  filed  with  the  com- 
plaint, the  only  description  of  the  land  contained  in  the  mortgage  being, 
**  ninety-nine  acres  and  76-100  this  day  deeded  to  him."  It  was  not  further 
alleged  that  the  land  described  in  the  complaint  was  the  same  as  the  land  so 
described  in  the  mortgage,  or  that  it  was  the  land  described  in  the  deed  referred 
to  in  the  mortgage;  nor  was  said  deed  set  out ;  nor  vras  the  description  coA- 
Cained  in  said  deed  shown. 

Held^  on  demuirer,  that  the  complaint  was  bad  for  want  of  sufficient  descripti<Hi 
of  the  land  mortgaged. 

APPEAL  from  the  Dearborn  Circuit  Court. 

BusKiRK,  J, — ^This  was  an  action  brought  by  the  appellee 
against  the  appellant,  to  foreclose  a  mortgage  on  certaiti  resD 
estate  situate  in  Dearborn  county. 

The  complaint  alleges  that  the  appellamt,  on  the  i6th  day 
of  March,  1857,  executed  a  mortgage,  conveying  to  Fred- 
erick* Nolte,  deceased,  a  certain  tract  of  land  which  is  specifi- 
cally described,  as  security  for  a  debt  evidenced  by  the  said 
mortgage,  a  copy  of  which  was  filed  with,  and  constituted  a 
part  of,  the  complaint ;  that.the  principal  and  interest  of  the 
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said  debt  then  amounted  to  eight  hundred  dollars,  and  that 
the  same  had  not  been  paid  to  Frederick  Nolte,  in  his  life- 
time, and  that  the  same  remains  due  and  wholly  unpaid ;  and 
that  Frederick  Nolte  was,  at  the  time  of  his  death,  under  the 
age  of  twenty-one  years,  but  that  he  would  have  been  of  the 
age  of  twenty-one  years  at  the  commencement  of  the  action, 
if  he  were  then  living. 

The  mortgage  filed  with  the  complaint  is  dated  the  i6th 
of  March,  1857,  and  so  much  thereof  as  is  necessary  for  the 
purposes  of  the  case  under  consideration  reads  as  follows : 

"  I,  Christian  Nolte,  Jr.,  mortgage  and  warrant  to  Christian 
Nolte,  Sr.,  ninety-nine  acres  and  xV^r  of  land  this  day  deeded 
to  him,  to  secure  the  payment  of  four  hundred  and  fifty  dol- 
lars, which  IS  to  be  paid  to  Frederick  Nolte  when  he  arrives 
at  the  age  of  twenty-one  years,  and  not  to  bear  interest  for 
two  years  from  this  date." 

There  are  other  stipulations  in  the  mortgage,  but  they  in 
no  manner  affect  the  questions  involved  in  this  case.  The 
mortgage  was  properly  executed  and  recorded.  The  appel- 
lant demurred  to  the  complaint  for  the  reason  that  it  did  not 
state  facts  sufificient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled,  and  proper  exception  was  taken. 
The  appellant  refused  to  answer  further,  and  thereupon  the 
cause  was  submitted  to  the  court  for  trial,  and  the  evidence 
being  heard,  the  court  found  that  there  was  due  on  the  said 
mortgage,  from  the  appellant  to  the  appellee,  the  sum  of  seven 
hundred  and  twelve  dollars  and  fifty  cents,  and  decreed  a 
foreclosure  of  the  mortgage,  and  the  sale  of  the  equity  of 
redemption  in  and  to  the  lands  described  in  the  complaint 
There  was  no  motion  for  a  new  trial.  The  evidence  is  not 
in  the  record. 

The  only  question  that  is  presented  for  the  consideration 
and  decision  of  this  court  is,  whether  the  court  erred  in  over- 
ruling the  demurrer  to  the  complaint. 

The  first  objection  urged  to  the  complaint  is,  that  there  is 
no  direct  averment,  in  the  complaint,  of  the  death  of  Fred- 
erick Nolte,  and  that  the  appellee  could  not  maintain  an  ac« 
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tion  as  administrator,  without  such  averment  The  ques- 
tion as  to  the  legal  capacity  of  the  plaintiff  to  sue  may  be 
presented  by  demurrer  and  answer,  but  the  question  is  not 
raised  by  a  demurrer  assigning  for  cause  of  demurrer  the 
insufficiency  of  the  complaint  to  constitute  a  cause  of  action. 
Mandlavev.  Lewis,  9  Ind,  194 ;  Collins  v.  Nave,  id.  209.  This 
is  the  rule  where  the  action  is  not  brought  by  an  executor 
or  administrator ;  but  where  the  action  is  brought  by  an  exec- 
utor or  administrator,  his  right  to  sue  can  only  be  called  in 
question  by  a  plea  in  Abatement  sworn  to. 

Section  151,  2  G,  &  H.  527,  prescribes  what  actions  may 
be  brought  by  an  executor  or  administrator.  Section  152, 
2  G*  &  H.  527,  reads  as  follows :  "  In  any  suit  contemplated 
by  the  preceding  section,  it  shall  not  be  necessary  for  such 
executor  or  administrator  to  make  profert  of  his  letters,  nor 
shall  his  right  to  sue  as  such  executor  or  administrator  be 
questioned,  unless  the  opposite  party  shall  file  a  plea,  deny- 
ing such  right,  with  his  affidavit  to  the  truth  thereof  there- 
unto attached;  in  which  case  a  copy  of  the  letters  issued  to 
such  executor  or  administrator,  duly  authenticated,  shall  be 
all  the  evidence  necessary  to  establish  such  right"  There 
is  nothing  in  this  objection. 

The  next  objection  urged  is,  that  the  complaint  charges 
that  the  mortgage  was  made  to  Frederick  Nolte,  and  the 
mortgage  filed  with  the  complaint  shows  that  it  was  executed 
to  Christian  Nolte,  Sr.,  and  that  the  administrator  of  Fred- 
erick cannot  maintain  an  action  thereon.  The  mortgage  was 
executed  to  Christian  Nolte,  Sr.,  but  the  money  was  to  be 
paid  to  Frederick  Nolte.  This  made  him  the  real  party  in 
interest,  and  if  he  was  alive  he  could  maintain  the  action, 
and  being  dead,  the  action  is  properly  brought  by  his  admin- 
istrator.   Hecpvenridge,  v.  Mondy,  ante,  p.  28. 

Thq  next  objection  urged  to  the  complaint  is,  that  the  mort- 
gage being  executed  to  Christian  Nolte,  Sr.,  but  the  money 
being  pa3rable  to  Frederick  Nolte,  the  consideration  did  not 
move  from  Frederick ;  and  there  being  no  allegation  that  Fred- 
erick ever  accepted  of  or  consented  to  the  contract,  his  ad* 
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ministrator  cannot  maintain  the  action.  Frederick  Nolte  was  a 
minor,  and  the  contract  being  beneficial  to  him,  the  law  raises 
a  presumption  that  he  accepted  of,  and  assented  to,  the  con- 
tract. If  the  law  was  otherwise,  the  appellant  has  no  right 
to  raise  the  objection. 

It  is  next  urged  that  no  right  of  action  exists  on  the  mort- 
gage, for  the  reason  that  the  money  was  payable  only  on  the 
condition  that  Frederick  Nolte  should  live  to  be  of  the  age 
of  twenty-one  years,  and  that,  as  he  died  before  he  arrived 
at  the  age  of  twenty-one  years,  his  personal  representative 
cannot  maintain  an  action  thereon.  We  do  not  think  that 
this  is  the  correct  interpretation  and  construction  of  the  mort- 
gage. The  mortgage  declares  that  the  money  shall  be  paid 
wJien  he  arrives  at  the  agje  of  twenty-one  years.  This  only 
designates  the  time  wlien^  and  not  the  condition  on  which 
the  money  was  to  be  payable.  If  Frederick  Nolte  were  alive, 
he  could  maintain  the  action.  The  right  of  action  did  not 
die  with  him,  but  survived  to  his  personal  representative. 

Redfield,  Law  of  Wills,  v.  2,  ch.  2,  §  1 6, 57,  says :  "  The  point 
which  determines  the  vesting  or  lapsing  of  a  legacy  given  in 
futuro,  is  not  whether  time  is  annexed  to  the  gift,  but 
whether  it  is  annexed  to  the  substance  of  the  gift  as  a  con- 
dition precedent,  and  that  is  to  be  determined,  as  a  matter  of 
intention,  upon  the  whole  will."  See  2  Redf.  on  Wills,  ch.  2> 
§  16,  54  to  63  and  notes;  i  Perkins'  Jarman  on  Wills,  758 
and  note;  Williams  Executors,  1083;  Pattersons. ^is^ Es^rs^ 
II  Wend.  259;  Andrews  v.  iV.  Y.Bible  Society^  4- Sand!  156; 
Young  v.  Stoner^  37  Penn.  St.  105 ;  Cliew^s  Appeal^  id.  23 ; 
Ross  V.  Drake,  id.  373 ;  Lants  v.  Truster,  id.  482. 

The  last  objection  urged  to  the  complaint  is,  that  the  de* 
scription  of  the  land  mortgaged  is  too  vague  and  uncertain^ 
and  that  the  land  described  in  the  complaint  is  not  alleged 
to  be  the  land  mortgaged.  The  only  description  of  the  land 
in  the  mortgage  is, "  ninety-nine  acr^  and  -iW,  this  day  deeded 
to  him."  It  is  not  described  by  metes  and  bounds,  or  by  the 
congressional  survey ;  nor  does  it  appear  that  the  land  is 
situated  in  Dearborn  county^  Indiana.    This  description  is 
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wholly  defective.  The  land  should  be  described  with  such 
accuracy  and  particularity  that  the  sheriff  could  put  the  pur- 
chaser in  possession  of  the  premises  from  the  description. 
But  it  is  claimed  that  the  land  is  properly  described  in  the 
complaint  We  do  not  think  so.  The  complaint  says  that 
the  appellant  conveyed,  warranted,  and  mortgaged  several 
tracts  of  land,  an  accurate  and  particular  description  of  which 
is  given,  but  it  is  not  alleged  that  it  is  the  same  land  mort- 
gaged, or  that  it  was  the  land  described  in  the  deed  from 
Christian  Nolte,  Sr.,  to  Christian  Nolte,  Jr.,  and  which  is 
referred  to  in  the  mortgage.  The  deed  is  not  in  the  record, 
and  we  do  not  know  what  description  it  contains.  If  the  land 
is  properly  described  therein,  and  it  is  alledged  and  proved 
that  the  land  described  in  the  deed  was  the  land  mortgaged, 
this  might  make  a  proper  description,  but  if  such  is  not  the 
case,  then  the  mortgage  would  have  to  be  reformed,  which 
could  be  done  in  the  proceeding  to  foreclose.  But  we  hold 
that  there  is  no  proper  and  sufficient  description  of  the  land 
mortgaged,  in  the  record,  and  for  this  reason  the  cause  must 
be  reversed.  Upon  this  point  we  refer  to  the  following 
authorities:  Whittelsey  v.  BeaU^  5  Blackf.  143;  Davis  v. 
Cox^  6  Ind.  481 ;  Huntery.  McCoy,  14  Ind.  528;  Torr  v.  Tarr, 
20  Ind.  118;  and  Guy  v.  Barnes,  24  Ind.  345. 

The  appellant  insists  that.the  judgment  is  erroneous  for  the 
reason  that  there  was  a  personal  judgment  rendered  against 
him,  when  there  was  no  obligation  for  the  payment  of  the 
money  other  than  the  mortgage.  There  was  no  motion  for 
a  new  trial  The  case  comes  here  solely  upon  the  ruling  on 
the  demurrer,  and  we  can  consider  nothing  that  occurred 
subsequent  to  the  overruling  of  the  demurrer,  in  the  condi- 
tion of  the  record. 

The  judgment  is  reversed,  with  costs,  and  with  directions  to 
the  court  below  to  set  aside  all  the  proceedings  subsequent 
to  the  overruling  of  the  demurrer,  to  sustain  the  demurrer 
to  the  complaint,  and  for  further  proceedings  in  accordance 
to  this  opinion^ 
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Pettit,  C.  J.,  dissents,  for  the  reason  that  he  holds  that 
the  money  was  to  be  paid  to  Frederick  Nolte  on  the  condi- 
tion that  he  arrived  at  the  age  of  twenty-one,  that  his 
arrival  of  age  was  a  condition  precedent  to  his  right  to  re- 
ceive the  money,  and  that  as  he  died  before  arriving  of  age, 
his  personal  representatives  cannot  recover. 
W,  S.  Holman^  for  appellant 
D.  S.  Major  and  A.  B.  Liddell^  for  appellee. 


Wishard  v.  Medaris. 

Parent  and  Child.  —  Custody  of  Minor, — Indiana  Soldiers  and  Seametfs 
Home, — On  the  6th  of  November,  1868,  a  minor,  an  orphan  child  of  a  de- 
ceased Indiana  soldier,  was  received  into  the  Indiana  Soldiers  and  Seamen's 
Home,  upon  a  written  instrument  signed  by  the  mother  of  said  child,  reciting, 
that  she  thereby  surrendered  said  child  "  to  the  care  and  guardianship"  of  the 
trustees  of  said  Home,  fo  be  under  the  control  of  said  trustees,*  to  do  widi 
said  child  as  they  might  think  best  for  the  interest  of  the  child,  without  spec- 
ifying any  time  during  which  the  child  should  so  remain. 

Held^  that  in  the  absence  of  anything  showing  that  the  mother  was  not  a  scuta- 
ble  person  to  have  the  custody  of  the  person  of  said  minor,  she  was  entitled 
to  regain  such  custody  at  any  time. 

APPEAL  from  the  Henry  Circuit  Court 

Downey,  J. — ^The  question  to  be  decided  in  this  case  arises 
upon  a  writ  of  habeas  corpus^  sued  out  by,  and  on  the  peti- 
tion of,  the  appellee,  the  object  of  which  was  to  obtain  the 
custody  of  her  children,  alleged  to  be  deprived  of  their  lib- 
erty by  the  appellant 

The  return  of  the  appellant  to  the  writ  states,  that  he  is 
the  superintendent  of  the  Indiana  Soldiers  and  Seamen's 
Home;  that  the  children  are  under  twenty-one  years  of  age; 
that  they  are  the  orphan  children  of  James  S.  Medaris,  who 
was  a  volunteer  soldier  in  one  of  the  Indiana  regiments  in 
the  late  war;  that  on  the  6th  day  of  November,  1868,  the 
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appellee,  their  mother  and  surviving  parent,  by  an  instrument 
of  writing,  filed  therewith^  surrendered  to  the  care  and  guar- 
dianship of  the  trustees  of  the  said  soldiers'  home,  her  said 
in&nts,  to  be  cafed  for  and  educated  as  the  wards  of  the  said 
trustees,  he  the  said  appellant,  being  the  superintendent  of 
said  Soldiers  and  Seamen's  Home,  and  having  charge  of  said 
minors  by  and  under  the  authority  of  the  said  trustees,  who 
derive  their  authority  from  the  laws  of  the  State  of  Indiana; 
and  that  his  only  authority  for  their  custody  and  detention  is 
the  power  vested  in  him  by  the  said  trustees  and  the  laws  of 
Uie  State  of  Indiana. 

The  instrument,  a  copy  of  which  is  filed  with  the  return 
is  as  follows : 

**  Soldiers  and  Seamen's  Home, 
Knightstown,  November  6th,  1868. 

''  Know  all  men  by  these  presents,  that  I,  Amanda  Medaris, 
do  hereby  surrender  to  the  care  and  guardianship  of  the 
trustees  of  the  soldiers'  home,  William  Robert  Medaris  and 
Flora  £.  Medaris,  aged  fourteen  and  five  years,  to  be  under 
the  control  of  said  trustees,  to  do  with  him  and  her  as  they 
may  think  best  for  the  interests  of  the  child. 

Witnessed  Amanda  Medaris. 

by  M.  M.  Wishard." 

The  appellee  excepted  to  the  return  for  insufficiency.  The 
circuit  court  held  that  it  did  not  show  legal  and  sufficient 
authority  for  the  detention  of  the  children,  and  ordered  that 
they  be  discharged  from  the  said  Indiana  Soldiers  and  Sea- 
men's Home.  There  was  an  exception  by  the  appellant,  and 
an  appeal  taken  to  this  court. 

Referring  to  the  act  of  March  lith,  1867,  entitled  '*an  act 
to  establish  a  home  for  the  maintenance  of  sick  and  disabled 
Indiana  soldiers  and  seamen  and  their  orphans  and  widows," 
3  Ind.  Stat.  494,  we  find  the  following  provisions  bearing  on 
ihis  question :  Section  i  provides,  that  there  shall  be  estab- 
lished at,  &c.,  a  home  for  the  main!enance  of  sick  and  dis- 
abled Indiana  soldiers  and  seamen^  and  their  orphans  and 
widows,  &C. 
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Section  2  provides,  that  the  charge  and  mans^ment  of 
said  home  shall  be  intrusted  to  a  board  of  trustees,  &c 

Section  9  provides,  that  the  immediate  direction  of  such 
home  shall  be  under  a  competent  and  responsible  principal, 
who  shall  be  a  surgeon,  whose  duty  it  shall  be  to  superin- 
tend its  several  departments,  &c. 

Section  7  is  as  follows :  **  The  trustees  shall  have  power 
to  adopt  such  regulations  for  the  admission  of,  and  discharge 
of  persons  who  have  entered  the  United  States  service,  in 
the  army  or  navy,  as  they  may  think  proper :  provided^  that 
no  one  shall  be  admitted  who  has  the  means  of  support,  and 
who  has  not  been  disabled  in  such  service,  or  at  the  time  of 
such  application  is  not  disabled  and  necessitous :  and  pro- 
vided, further^  that  the  widows  and  orphans  of  such  persons 
from  this  State  as  have  been  in  such  service,  and  have  not 
the  means  of  livelihood,  shall  be  admitted,  and  such  admis- 
sions shall  be  in  proportion  to  the  number  of  soldiers  fur- 
nished by  each  county,  if  there  be  more  applications  for  ad- 
missions than  can  be  accommodated,  which  apportionment 
shall  be  made  by  the  trustees." 

"  Sec.  8.    The  necessitous  persons  admitted  to  the  home 
shall  be  in  the  following  order : 

First.    Totally  disabled  soldiers  and  seamen. 

Second.    Partially  disabled  soldiers  and  seamen. 

Tftird.  Orphans  under  fifteen  years  of  age,  of  deceased 
soldiers  and  seamen,  without  father  or  mother. 

Fourth.  Orphans  under  fifteen  years  of  age,  of  deceased 
soldiers  and  seamen  whose  mothers  are  living." 

In  the  act  of  1869,  amending  the  act  of  1867,  3  Ind.  Stat 
498,  sec.  3,  it  is  provided,  that  ''said  trustees  shall  be 
deemed  the  legal  guardians  of  the  persons  of  all  children 
entitled  to  admission  to  said  home,  who  shall  be  voluntarily 
placed  therein  by  their  mothers,  or  in  case  they  have  ho 
mothers,  by  other  authorized  persons ;  and  when,  in  their 
judgment,  it  shall  appear  to  the  trustees  to  be  for  the  inter- 
est of  any  such  child,  they  may  indenture  him  or  her  during 
minority,"  &c 
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As  these  children  were  placed  in  the  institution  on  the  6th 
day  of  November,  1868,  prior  to  the  enactment  of  the  amen- 
datory law  of  1869,  we  think  we  must  consider  the  case  as 
governed  by  the  law  of  1867  exclusively. 

We  do  not  wish  to  be  understood  as  deciding  whether  the 
fifth  section  of  the  act  of  1 869  is  or  is  not  valid  as  an  amend- 
ment of  the  law  with  reference  to  guardians,  or  what  would 
be  the  effect  thereof  if  valid. 

The  sixth  section  of  the  act  touching  the  relation  of  guar- 
dian and  ward,  2  G.  &  H.  566,  provides,  that  "every  guardian 
so  appointed"  (that  is  as  required  by  that  act)  "shall  have 
the  custody  and  tuition  of  such  minor,  and  the  management 
of  such  minor's  estate  during  minority,  unless  sooner  re- 
moved or  discharged  from  9uch  trust:  provided,  that  the 
fether  of  such  minor,  or  if  there  be  no  father,  the  mother,  if 
suitable  persons  respectively,  shall  have  the  custody  of  the 
person,  and  the  control  of  the  education  of  such  minor." 

We  think  we  must  presume,  in  the  absence  of  any  show- 
ing to  the  contrary,  that  the  mother  was,  in  this  case,  a  suit- 
able person  to  have  the  custody  of  the  persons  of  her  chil- 
dren, &c. 

What,  then,  was  the  legal  effect  of  the  instrument  of  writ- 
ing which.she  executed,  and  which  is  copied  in  the  return? 
The  statement  in  the  writing,  that  the  mother  surrendered 
her  children  to  the  "care  and  guardianship  of  the  trustees," 
did  not  have  the  effect  to  make  the  trustees  the  legal  guardi- 
ans of  the  children  for  two  reasons :  first,  the  mother  was 
not  authorized  thus  to  appoint  a  guardian  for  them;  and  sec- 
ond, the  trustees  were  not  authorized  to  receive  such  ap- 
pointment, or,  in  their  corporate  capacity,  to  act  as  guardians. 

If  the  instrument  in  question  is  to  be  regarded  in  the 
character  of  a  contract  between  the  mother  and  the  trustees, 
and  if  it  be  conceded  that  she  might  alienate  her  right  to 
the  custody  and.  to  control  the  education  of  her  children, 
the  question  arises,  for  how  long  a  time  did  she  agree  to  part 
with  such  custody,  &c.  ? 

We  think  we  cannot  regard  it  anything  more  than  a  tern* 
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porary  arrangement,  which  either  party  might  terminate  at 
any  time.  The  trustees  were  under  no  obligation  by  law,  or 
by  the  agreement,  to  retain  the  custody  of  the  children  for 
any  definite  time;  nor  was  the  mother  under  any  obligation 
to  allow  them  to  remain  for  any  fixed  period  of  time.  See 
T/ie  State,  exreL  Sharpe,  v.  Banks,  25  Ind.  495,  and  cases  there 
cited. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

M.  L.  Bundy,  for  appellant 

C.  W.  Smith,  yr.,  M.  M.  Ray,  and  y.  A.  Holtnan,  for  ap- 
pellee. 


Brewer  v.  Parker  and  Another. 

Vendor  and  Purchaser. — IncumBrances, — Promiaory  Note, — Assignment.^ 
Consideration, — Estoppel. — ^Where,  upon  the  sale  and  conveyance  by  wananty 
deed  of  real  estate,  it  is  agreed  by  the  grantor,  the  grantee,  the  surety  upon  a 
note  not  payable  in  bank,  given  by  said  grantee  and  said  surety  to  said  grantor 
in  consideration  of  said  conve3rance,  and  the  holder  of  an  outstanding  mort- 
gage on  said  real  estate  that  said  note  shall  be  asssigned  by  the  payee  to  said 
mortgage  creditor,  who  shall  thereupon  and  in  consideration  thereof  enter  sat- 
bfaction  of  said  mortgage,  and  said  assignment  is  made  and  satisfaction  is  en- 
tered according  to  said  agreement,  it  will  not  constitute  a  good  defense  to  a 
suit  on  said  note  by  said  assignee  against  said  maker  and  surety,  that  the 
maker,  in  order  to  prevent  the  sale  of  said  real  estate  on  execution,  has  been 
compelled  to  pay  off  a  judgment  lor  a  greater  sum  than  the  amount  of  said 
note,  existing,  without  his  knowledge,  at  the  date  of  said  conveyance,  and  con- 
stituting a  lien  on  said  real  estate  junior  to  said  mortgage,  and  that  the  grantor 
is  insolvent  and  a  non-resident  of  the  State. 

APPEAL  from  the  Morgan  Circuit  Court 

Pettit,  C.  J. — Suit  by  the  appellant  against  the  appellees 

on  a  promissory  note  (not  payable  in  bank)  payable  to  one 

Cord,  and  by  him  assigned  to  William  Brewer,  and  by  him 

to  Henry  Brewer,  the  plaintiff  below  and  appellant  here. 

The  defendants  by  answer  admitted  that  they  executed  the 
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note  sued  on,  but  alleged  that  Parker  executed  the  note  as 
principal,  and  that  the  other  defendant,  John  Brown,  exe- 
cuted, it  as  surety  of  Parker;  that  the  note  was  given  in 
consideration  of  the  sale  and  conveyance  by  warranty  deed, 
covenanting  against  all  incumbrances,  by  said  Cord  to  said 
Parker,  of  a  certain  piece  of  real  estate  (the  deed  being  made 
a  part  of  the  answer) ;  that  at  the  time  of  making  said  deed 
there  was  an  incumbrance  upon  the  real  estate,  unknown  to 
the  defendant  Parker,  of  a  judgment  against  Cord,  in  the 
circuit  court  of  the  county  in  which  the  real  estate  was  situ- 
ate, for  a  greater  sum  than  the  note;  that  to  prevent  the  sale 
on  execution  of  said  real  estate,  the  said  Parker  was  com- 
pelled to  and  did  pay  off  and  satisfy  said  judgment;  that 
Cord  was  not  a  resident  of  the  State,  and  was  wholly  insol- 
vent. 

The  plaintiff  replied,  that  at  and  before  the  date  of  the 
note,  and  before  the  sale  of  the  land,  there  was  an  outstand- 
ing mortgage  given  by  said  Cord  to  William  Brewer,  to  se- 
cure the  payment  of  four  hundred  dollars  for  purchase-mon- 
ey for  said  real  estate;  that  the  mortgage  was,  before  the 
date  of  the  note  sued  on,  for  a  valuable  consideration,  as- 
signed by  said  William  Brewer  to  the  plaintiff;  that  the 
plaintiff  was,  before  the  sale  of  the  land  by  Cord  to  defend- 
ant Parker,  the  owner  of  said  mortgage,  which  was  a  lien  on 
the  land  prior  to  the  judgment  lien  mentioned  in  the  answer; 
that  before  the  sale  of  said  land  by  Cord  to  Parker,  it  was 
agreed  by  and  between  Parker,  Cord,  and  plaintiff)  and  the 
defendant  Brown,  that  in  consideration  of  the  plaintiff's  re- 
leasing his  said  mortgage  lien  upon  the  land,  the  said  Cord 
might  and  would  transfer  the  note  sued  on  to  the  plaintiff; 
that  pursuant  to  said  agreement,  and  with  the  knowledge, 
procurement,  consent,  and  direction  of  Parker,  the  plaintiff 
released  his  mortgage  lien,  and  the  said  Cord  transferred  the 
note  sued  on  to  the  plaintiflfj  in  consideration  of  the  plaintiff's 
having  released  his  mortgage  lien;  and  that  Parker  refused 
to  purchase  the  land  unless  the  plaintiff  would  release  his 
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mortgage  in  consideration  of  the  assignment  to  him  by 
Cord  of  the  note  sued  on. 

The  defendants  demurred  to  the  reply,  because  it  did  not 
contain  sufficient  facts,  &c.,  and  the  court  sustained  the  de- 
murrer, which  ruling  was  excepted  to. 

The  only  question  before  us  in  this  case  is  the  correctness 
of  this  ruling  on  the  demurrer.  We  think  that  this  was  so 
clearly  a  good  reply  that  we  must  reverse  the  judgment 
We  cannot  conceive  how  a  reply  could  more  thoroughly  or 
perfectly  estop  the  defendants  from  setting  up  the  defense 
stated  in  their  answer.  WilUams  v.  Rank^  i  Ind.  230;  M<fr- 
risen  v.  Weaver^  16  Ind  344. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee; 
cause  remanded,  &c. 

S.  Claypool  and  F.  P.  A,  Phelps^  for  appellant 

A.  Ennis,  for  appellees. 


Ireland  v.  Montgomery  and  Another. 

Contract. — Separate  Instruments  of  Different  Dates, — Suit  on  a  bond  condi- 
tioned in  the  alternative,  that  the  principal  obligor  should,  on  a  certain  day, 
pay  the  plaintiff  a  certain  sum,  or  in  lieu  thereof,  at  his  own  election,  secnre 

'  to  the  plaintiff  on  that  day  a  clear  title  and  the  possession  of  certain  real 
estate.  Answer,  setting  up  a  written  agreement  alleged  to  have  been  made  at 
the  time  of  the  making  of  the  contract  mentioned  in  the  complaint  and  as  a 
part  thereof,  but  bearing  a  different  date,  whereby  the  plaintiff  agreed  that  he 
would,  on,  &c.,  being  the  day  fixed  in  said  bond  for  the  performance  of  the 
condition  thereof,  convey  a  certain  farm  to  said  principal  obligor,  the  answer 
alleging  that  the  plaintiff  had  failed  and  refused  to  so  convey  said  farm,  &c. 

Hetd^  that  upon  demurrer  to  said  answer,  the  instrument  therein  set  out  should, 
notwithstanding  the  expressed  date  thereof,  be  regarded  as  having  been  exe- 
cuted at  the  same  time  that  said  bond  was  executed,  and  be  considered  as  a 
part  of  the  same  contract. 

Held^  also,  that  the  failure  of  the  plaintiff  alleged  in  the  answer  constituted  a 
bar  to  the  suit  on  the  bond. 

Same. — AitermUwe  Modes  of  Peffomutnee.-^VnAtr  a  bond  so  conditioned,  the 
right  of  the  obligor  to  elect  between  the  alternative  modes  of  peifotnance 
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ceases  aAer  the  date  fixed  for  performance  by  the  bond.  No  mere  notice  given 
by  the  obligor  to  the  obligee,  of  the  mode  in  which  the  former  elects  to  per- 
form,  is  conclusive  on  the  latter,  and  no  demand  by  the  obligee  for  a  deed  is 
necessary  to  entitle  him  to  recover  the  money. 
Pleading.—- 71nfi^.«— An  answer,  pleaded  in  form  in  bar  of  an  action  generally, 
setting  up  a  tender  alleged  to  have  been  made  after  the  filing  of  the  plaintiff's 
complaint,  without  expressly  showing  that  the  action  had  been  commenced, 
though  asking  judgment  for  costs  only  from  the  time  of  making  the  tender,  is 
bad  on  demurrer. 

APPEAL  from  the  Gibson  Common  Pleas. 

DowNEV,  J. — Ireland  sued  Montgomery  and  McQuade  on 
a  writing  obligatory,  dated  January  3d,  1867,  in  the  penalty 
of  three  thousand  dollars,  which  recited  that  Ireland  had 
sold  to  Montgomery  his  farm,  for  which  Montgomery  had 
agreed  to  pay  one  hundred  dollars  cash,  a  promissory  note 
for  two  hundred  and  sixty  dollars,  due  December  2Sth,  1868, 
with  interest,  and  to  elect  between  paying  to  Ireland  on  the 
5th  day  of  October,  1868,  twenty-two  hundred  dollars,  or 
securing  to  him  a  clear  title  and  possession,  on  that  day,  to 
tlie  north  half  of  inlat  thirteen,  in  the  original  plat  of  the 
town  of  Owensville,  in  Gibson  county,  the  sheriff's  certificate 
of  sale  of  which  he  had  assigned  to  Ireland  on  the  day  the 
contract  was  made ;  or,  if  said  property  should  be  redeemed 
before  October  5th,  then  Montgomery  need  only  pay  to  Ire- 
land the  said  note,  on  which  a  credit  of  one  hundred  dollars 
should  be  given,  and  might  retain  all  title  and  interest  in  said 
land,  which  would  otherwise  have  remained  in  said  Ireland ; 
and  was  conditioned  that  if  Montgomery  should  comply  with 
and  fulfill  said  agreement,  then  this  obligation  should  be 
void)  otherwise  in  full  force.  It  is  then  alleged,  that  though 
it  was  agreed  that  the  sheriff's  certificate  should  be  assigned 
by  Montgomery  to  Ireland,  yet,  by  mistake,  it  was  not  done, 
but  remained  in  possession  of  Montgomery;  that  the  real 
estate  was  not  redeemed  before  or  on  October  5  th,  1868; 
that  the  plaintiff  had  performed  all  the  stipulations  in  the 
contract  on  his  part  to  be  performed,  and  was  ready  and  wil- 
ling, on  the  said  5  th  day  of  October,  1868,  to  receive  from 
Montgomery  the  said  sum  of  twenty-two  hundred  dollars. 
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or,  in  lieu  thereof,  the  title  and  possession  of  the  said  real 
estate ;  that  Montgomery  failed,  on  the  day  named,  to  per- 
form either  of  the  alternative  stipulations,  and  still  refuses; 
that  the  plaintiff  sought  for  Montgomery  on  the  5th  day  of 
October,  1868,  to  demand  the  same,  but  was  unable  to  find 
him ;  that  he  did  find  him  and  made  the  demand  on  the  next 
day,  and  has  since  made  the  demand  of  him  on  divers  days. 

The  defendants  answered  in  five  paragraphs.  The  plaintiff 
demurred  to  the  first,  third,  fourth,  and  fifUi  paragraphs, 
and  the  demurrers  were  overruled,  and  ^ceptions  entered 
No  notice  seems  to  have  been  taken  of  the  second,  nor  is 
any  question  with  reference  to  it  presented  here.  The 
plaintiff  refusing  further  to  reply  to  the  defendants'  answer, 
judgment  was  rendered  for  the  defendants,  that  they  go 
hence  and  recover  their  costs. 

The  errors  assigned  are,  that  the  court  erred  in  overruling 
the  demurrers,  and  in  giving  judgment  for  the  defendant 

The  first  paragraph  states,  that  at  the  time  of  making  the 
contract  mentioned  in  the  complaint;  and  as  a  part  of  said 
contract,  Ireland  executed  to  Montgomery  a  writing  obliga- 
tory, as  follows :  "  This  agreement,  made  the  3d  dajf  of  Jan- 
uary, 1868,  between  George  C.  Ireland,  of  Gibson  county," 
&c.,  "  of  the  first  part,  and  Garrard  M.  Montgomery,  of," 
&c.,  *'  of  the  second  part,  witnesseth,  that  the  said  Ireland 
agrees  and  covenants  that  on  the  5th  day  of  October,  1868, 
he  will  make  to  said  Montgomery,  his  heirs  and  assigns,  a 
good  warranty  deed  to  the  following  described  real  estate, 
in,"  &c.,  to  wit:  part  of  the  south  half  of  the  south-east 
quarter  of  section  eighteen,  in  township  two,  range  nine, 
containing  seventy  acres ;  and  also  part  of  the  west  part  of 
the  south-west  quarter  of  section  seventeen,  same  township 
and  range,  containing  six  acres.    The  said  deed  to  be  given 
in  case  said  Montgomery  fulfills  the  following  terms  of  pay- 
ment, to  wit :  one  hundred  dollars  cash,  four  hundred  and 
sixty  dollars  qn  the  25th  of  December,  a.  d.  1868,  to  be  on 
interest  at  six  per  cent,  and  either  the  redemption  money  of 
the  following  real  estate,  to  wit:  the  north  half  of  inlot  thxr- 


NOVEMBER  TERM,  1870.  177 

Ireland  v.  Montgomery  and  Another. 

teen,  in  the  town  of  Owensville,  &c.,  which  has  been  sold  by 
the  sheriff^  on  or  before  the  5th  day  of  October,  a.  d.  1868, 
in  which  case  said  note  sh^U  be  credited  one  hundred  dollars, 
or  secure  said  Ireland  in  the  clear  title  and  possession  there- 
of at  said  date ;  or,  if  he  elect,  pay  him  instead  the  sum  of 
twenty-two  hundred  dollars;  also,  that  in  case  said  property 
shall  come  to  said  Ireland,  then  said  Montgomery  is  to  secure 
to  him  all  shelves  and  counters  in  the  house  thereon.  Wit-- 
ness,  &c.,  this  3d  day  of  January,  1868,  &c. 

G.  C.  Ireland^ 

Attest:  C  A.  Buskirk." 

But  said  plaintiff  has  failed  and  refused  to  comply  with  the* 
conditions  of  said  contract  or  writing  obligatory,  in  this,  to 
wit :  that  said  plaintiff  has  wholly  failed  and  refused  to  make 
and  execute  to  the  said  defendant  a  good  and  sufficient  deed 
for  the  lands  sold  to  him  by  said  plaintiff  and  described  in 
said  writing  obligatory,  as  by  the  terms  of  said  contract  he 
was  bound  to  do. 

The  question  is  discussed  by  counsel  in  their  briefs,  as  to 
whether  it  can  be  alleged,  in  opposition  to  the  expressed  date 
of  the  instrument,  that  it  was  really  executed  at  the  same 
time  that  the  bond  set  out  in  the  complaint  was  executed^ 
and  as  a  part  of  one  and  the  same  contract. 

Such  an  instrument  takes  effect  only  from  the  time  of  its 
delivery.  It  would  be  valid  without  any  date,  or  with  a 
wrong  or  impossible  date.  We  think  the  pleading  was  not 
objectionable  on  this  ground. 

For  the  purpose,  then,  of  judging  of  the  sufficiency  of  the 
paragraph  in  question,  we  must  regard  it  as  true,  as  alleged, 
that  the  two  instruments  were  executed  at  the  same  time, 
and  that  they  constitute  but  one  contract.  See  Allen  v.  Nb/-' 
singer,  13  Ind.  494;  yudah  v.  Zimmerman^  22  Ind.  388. 

A  question  is  made  as  to  whether  Ireland  was  bound  to 
execute  the  deed  to  Montgomery  on  the  5th  of  October,  or- 
not  until  the  25th  of  December,  when  the  note  for  two  hun- 
dred and  sixty  dollars  matured.     The  deed  was  to  be  made 
Vol.  XXXIV.— 12 
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on  the  5th  of  October^  in  case  Montgomery  fulfilled  the  terms 
mentioned.  We  construe  this  to  mean  that  Montgomery 
should  do  the  acts  which  were  to  be  done  on  or  before  Octo- 
ber 5th,  to  entitle  himself  to  a  deed  at  that  time,  but  was  not 
obliged  to  wait  for  the  deed  until  after  the  maturity  and  pay- 
ment of  the  note  filing  due  December  25th. 

Looking  at  the  two  instruments  as  one  contract,  it  seems 
to  us  that  the  appellant  was  bound  to  execute  and  deliver,  or 
tender,  a  deed  for  the  &rm  which  he  had  sold  to  the  appel- 
lee Montgomery,  before  he  could  maintain  an  action  against 
.him  for  the  non-performance  of  the  acts  which  Montgomery 
\was  to  perform  at  the  same  time,  as  the  consideration  for  such 
xonve3rance ;  and  as  the  paragraph  in  question  alleges  that 
Jie  did  not  do  so,  it  is  a  good  bar  to  the  action.  See  i  Davis' 
Indiana  Digest,  title  Vendor  and  Purchaser,  sees.  24  and  36. 

The  third  paragraph  alleges,  that,  on  the  23d  day  of  Octo- 
ber, 1868,  and  after  the  filing  of  the  plaintiff's  complaint,  the 
appellee  Montgomery  tendered  to  the  appellant  a  good  and 
sufficient  deed  in  fee  simple,  for  the  real  estate  in  the  complaint 
mentioned,  which  he  refused  to  accept,  which  deed  he  alleges 
he  brings  into  court  for  the  use  of  the  plaintiff,  and  that  he 
has,  at  all  times,  been  ready  to  put  the  appellant  in  posses- 
sion of  3aid  property ;  and  asks  that  the  appellant  be  required 
to  execute  a  deed  to  the  appellee,  and  if  the  appellant  shall 
fail  to  do  so,  that  a  commission  be  appointed  to  execute  the 
deed,  and  that  he.  recover  costs  after  the  date  of  the  tender. 

This  paragraph  does  not  inform  us,  expressly,  whether  the 
process  had  been  issued  on  the  complaint  or  not  It  is  the 
issuing  of  the  summons  ivhich  constitutes  the  commence- 
ment of  the  action,  except  where  publication  is  made.  2  G. 
&  H.  59,  sec.  34. 

We  think,  however,  taking  all  parts  of  the  paragraph  into 
consideration,  thatvwe  ought  toehold,  against  the  pleader,  that 
the  summons  had  issued,  and  that  the  suit  was  therefore  com- 
menced, before  the  deed  .was  tendered.  Taking  this  view  of 
it,  we  think  .the  answer  was  objectionable  because  it  was 
pleaded  in  bar  of  the. action  generally,  and  not  in  bar  of  the 
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farther  maintenance  of  the  action.  While  the  appellee  claims 
costs  only  from  the  time  of  making  the  tender,  his  answer  is 
yet  in  bar  of  all  costs.^  While  it  tacitly  concedes  a  right  to 
commence  the  action,  and  to  maintain  it  until  the  time  of  the 
tender,  it  is  pleaded,  in  form,  in  bar  of  the  action  from  its 
commencement,  and  in  bar  of  all  costs. 

But  there  is  another,  and,  perhaps,  a  more  substantial  ob- 
jection to  the  paragraph.  By  the  terms  of  the  bond  set  out 
in  the  complaint,  the  appellee  had  the  option,  until  the  5th 
of  .October,  1868,  whether  he  would  convey  the  real  estate, 
or  pay  the  twenty-two  hundred  dollars ;  but  afterwards  he 
had  no  such  option.  In  Duerson  v.  Bellows,  i  Blackf  217, 
which  was  an  action  on  a  writing  obligatory  for  the  payment 
of  five  hundred  dollars  lawful  money,  or  good  current  paper, 
on  or  before  a  certain  day,  this  court  say,  "  This  contract, 
being  in  the  disjunctive,  the  obligors,  as  the  first  agents,  had 
an  election  to  discharge  the  obligation  by  paying  the  amount 
on  the  day  when  due,  either  in  lawful  money  or  good  current 
paper,  according  to  their  own  interest  or  convenience.  But 
when  the  time  fixed  on  for  the  payment  was  past,  the  privi- 
lege of  election  belonged  to  the  obligee,  and  he  then  had  the 
right  to  choose  for  which  he  would  bring  his  action.  Co. 
Litt  145.  In  the  present  suit,  the  plaintiff  below  goes  for 
the  lawful  money  mentioned  in  the  obligation,  assigning  as  a 
breach,  the  non-performance  of  either  part  of  the  contract ; 
he  was  justified  by  the  law  in  doing  so,  and  the  action  of 
debt  was  his  proper  remedy." 

The  case  of  Fretageot  v.  Owen,  7  Blackf  231,  is,  we  think, 
very  much  in  point  It  was  on  an  obligation  by  which  the 
defendants  agreed  to  pay  two  thousand  dollars,  or  convey 
certain  real  estate,  on  a  specified  day.  Breach,  that  they  had 
not  paid  the  money  or  conveyed  the  land.  It  was  held,  rely- 
ing on  the  authority  of  the  case  in  i  Blackf.  supra,  that  the 
defendants  were  liable  for  the  money,  not  having  executed 
the  deed  within  the  specified  time.  See,  also,  Mason  v.  Toner, 
6  Ind.  328. 

We  think  the  third  paragraph  was  not  a, good. defense  to 
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the  action,  and  that  the  demurrer  to  it  should  have  been 
sustained. 

The  fourth  paragraph  alleges,  that  the  appellant  did  not,  at 
anytime  before  the  bringing  of  the  suit,  demand  a  deed  from 
the  appellee,  and  that  he  has  been  ready  to  convey.  We 
think  the  paragraph  is  bad,  for  the  reasons  given  above.  The 
time  was  fixed  when  the  deed  was  to  be  made,  if  the  appellee 
elected  to  convey  the  land,  and  no  demand  of  a  deed  was 
necessary  to  enable  the  appellant  to  recover  the  money. 
The  appellee  had  his  election ;  he  was  the  party  who  was 
first  to  act,  by  making  his  election,  and  by  doing  or  offering 
to  do  the  one  thing  or  the  other.  The  appellant  had  nothing 
to  do  but  to  perform  his  part  of  the  contract,  after  the  appellee 
had  made  choice  of  which  of  the  two  things  he  would  do. 
Upon  his  failing  to  make  the  title  to  the  real  estate,  the  claim 
resolved  itself  into  a  demand  for  money. 

The  fifUi  paragraph  alleges,  that,  on  and  prior  to  October 
5  th,  1868,  Montgomery  had  informed  Ireland,  and  that  Ire- 
land well  knew,  that  he  had  elected  not  to  pay  the  twenty- 
two  hundred  dollars,  but  to  convey  the  real  estate. 

This  parag^ph  is  also  bad.  Mere  notice  pf  his  election 
was  not  sufficient.  We  think  he  should  have  executed  the 
deed  for  the  real  estate  and  delivered,  or  offered  to  deliver 
it,  upon  Ireland,  at  the  same  time,  executing  to  him  the  deed 
which  he  was  to  make  for  the  farm.  But,  as  we  have  held 
the  first  paragraph  of  the  answer  good,  we  must  affirm  the 
judgment 

Judgment  affirmed,  witli  costs. 

W.  M.  Land,  for  appellant 

A.  C.  Donald  and  y.  K  PItUlips,  for  appellees. 
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Unsoundness  of  Mind« — Contract, — Statute  Construed, — The  statutory  provi- 
sion, that  "  every  contract,  sale,  or  conveyance  of  any  person,  while  a  person  of 
unsound  mind  shall  be  void,"  2  G.  &  H.  575,  sec.  1 1,  is  applicable  only  to  a 
person  who  has  been  found  to  be  t$on  compos  mentis  in  the  manner  prescribed 
by  statute. 

Same. — Sale. — ^Where  goods  are  sold  to  a  person  apparently  of  sound  mind, 
who  is  not  known  by  the  seller  to  be  otherwise,  and  who  has  not  been  found 
to  be  otherwise  by  a  proper  proceeding  for  that  purpose,  and  the  contract  is 
fair  and  honafide^  and  the  purchaser  receives  and  uses  the  goods,  whereby  the 
contract  becomes  so  far  executed  that  the  parties  cannot  be  placed  iustatu  quo, 
such  contract  cannot  afterwards  be  set  aside  because  of  the  unsoundness  of 
mind  of  said  purchaser  at  the  time  of  the  sale,  nor  can  payment  for  the  goods 
be  refused,  «ither  by  the  alleged  lunatic  or  his  representatives. 

Same. — Pleading. — In  an  action  to  vecover  the  price  of  goods  sold,  if,  at  the 
time  of  the  sale,  the  purchaser  had  been  duly  found  to  be  of  unsound  mind 
by  a  proper  proceeding  for  that  purpose,  this  fact  is  matter  of  defense;  and  it 
does  not  devolve  on  the  plaintiff  to  all^e  the  contrary  in  anticipation. 

APPEAL  from  the  Miami  Common  Pleas. 

WoRDEN,  J. — ^The  appellants  filed  their  claim,  duly  verified, 
against  the  estate  of  Thomas  Weakley,  deceased,  consisting 
of  an  account  for  liquors,  such  as  whisky,  brandy,  gin,  rum, 
wine,  and  kimmel,  sold  and  delivered  in  the  year  1865, 
amounting  to  the  sum  of  six  hundred  and  fifty-eight  dollars 
and  seventy-five  cents,  giving  credit  for  cash  paid  thereon  to 
the  amount  of  four  hundred  dollars,  and  claiming  a  balance 
due  thereon  of  the  sum  of  two  hundred  and  fifly-eight  dol- 
lars and  seventy-five  cents. 

To  this  account  James  M.  Brown,  the  administrator,  plea- 
ded as  follows : 

"  Comes  now  James  M.  Brown,  the  administrator  of  the 
estate  of  Thomas  Weakley,  deceased,  and  answering  the 
plaintiff's  complaint  in  this  behalf,  says  that  the  said  Thomas 
Weakley,  at  the  time  the  account  sued  on  accrued,  and  for  a 
long  time  previous  thereto,  was  a  person  of  unsound  mind 
(an  imbecile)  and  wholly  incapable  of  making  a  contract  or 
transacting  any  business  whatever ;  and  that  the  mental  con- 
dition of  the  said  Thomas  Weakley  was  then  and  there  well 
known  to  the  plaintifis.*' 
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To  this  answer  the  plaintifis  replied  in  three  paragraphs. 
The  first  paragraph  of  the  reply  avers,  amongst  other  things, 
the  following  facts :  That  at  the  time  of  the  purchasing  of 
the  goods,  for  five  years  before,  and  for  six  months  thereafter, 
the  said  Thomas  Weakley  was  the  owner  and  proprietor  of 
a  large  public  hotel  in  the  city  of  Peru,  known  as  the  Weak- 
ley house,  in  which  a  public  bar  was  kept  for  the  purpose  of 
retailing  spiritous  liquors  by  the  glass ;  that  during  all  this 
time,  the  said  Thomas  Weakley  was  the  owner  and  proprietor 
of  said  hotel  and  bar,  and  by  his  agents  operating  and  run- 
ning the  same ;  that  at  the  time  of  the  sale  and  delivery  of 
the  goods,  the  plaintiff  had  no  knowledge  of  any  insanity  or 
mental  imbecility  of  the  said  Thomas  Weakley;  that  during 
the  time,  &c.,  the  said  Thomas  Weakley,  by  his  family  and 
other  agents,  was  selling  spirituous  liquors  by  retail  under  a 
license  to  said  Thomas  from  the  board  of  commissioners  of 
the  county ;  that  no  inquest  of  lunacy  had  been  held  on  said 
Thomas,  and  no  guardian  had  been  appointed  to  manage  his 
estate  until  long  after  the  sale  and  purchase  of  said  goods, 
and  that  said  goods  were  necessary  in  running  said  bar,  &c. 

The  second  paragraph  of  the  reply  alleges,  amongst  other 
things,  that  at  the  time  of  the  sale  of  the  goods,  the  plaintiff 
had  no  knowledge  of  the  insanity  or  imbecility  of  said 
Thomas ;  that  the  goods  were  received  by  the  family  of  said 
Thomas  and  sold  out  at  retail,  and  the  proceeds  thereof  went 
to  the  benefit  of  said  estate. 

The  third  paragraph  of  the  reply  is  a  general  denial  of 
the  answer. 

The  court  sustained  a  demurrer  to  the  first'  and  second 
paragraphs  of  the  replication,  to  which  ruling  the  plaintiffs 
excepted.  Thereupon  the  plaintiffs  were  ruled  to  answer 
(reply)  further,  and  failing  to  do  so,  it  was  ordered  by  the 
court  that  judgment  be  rendered  against  them,  which  was 
done,  and  the  plaintiffs  excepted. 

It  was  error,  perhaps  inadvertently  committed,  to  render 
judgment  against  the  plaintiff,  for  failing  to  make  further  re- 
ply to  the  answer,  as  long  as  they  had  in  a  denial  thereof;  that 
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denial  put  the  defendant  upon  proof  of  his  answer,  and  the 
plaintifis  could  not  be  rightfully  turned  out  of  court  without 
a  trial  of  the  issue  thus  made. 

We  are  also  of  the  opinion  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  first  and  second  paragraphs  of  the 
replication. 

We  have  the  following  statutory  provision :  "  Every  con- 
tract, sale,  or  conveyance,  of  any  person,  while  a  person  of 
unsound  mind  shall  be  void."    2  G.  &  H.  575,  sec.  11. 

This  provision  has  little  or  nothing  to  do  with  the  ques- 
tion involved  here,  for  the  reason  that  it  is  applicable  to  a 
person  only  who  has  been  found  to  be  non  compos  in  the 
manner  prescribed  by  the  statute.  This  was  settled  by  the 
case  of  Crousev.  Holman^  19  Ind.  30.  The  case  before  us 
must  be  settled  on  general  principles  of  law. 

It  has  long  been  established  that  a  lunatic,  like  an  infant, 
is  liable  for  necessaries  suitable  to  his  condition  in  life.  But 
the  more  modem  authorities  go  much  further.  It  is  laid 
down  by  an  elementary  writer,  that,  "if  a  party  to  a  contract 
was,  at  the  time  he  entered  into  the  engagement,  a  lunatic  qr 
of  unsound  mind,  and  any  imposition  appears  to  have  been 
practiced  upon  him,  or  any  advantage  taken  of  his  infirmity 
by  the  other  contracting  parties,  the  contract  will  be  void  as 
having  been  procured  by  fraud;  but  if  the  contract  is  a  feir 
and  honest  contract,  and  bears  no  symptoms  of  the  infirmity, 
of  mind  of  the  party  sought  to  be  charged  theron,  the  courts 
will  enforce  it  like  any  other  contract.  *  *  *  An  action 
for  the  price  of  goods  sold  and  delivered,  or  of  work  done, 
or  for  the  hire  of  horses,  carriages,  or  servants,  cannot  be 
defeated  by  showing  that  the  defendant  had  been  found  by 
inquisition  to  be  a  lunatic  at  the  time  he  received  the  goods, 
or  had  the  benefit  of  the  work,  or  the  use  of  the  horses,  car- 
riages, and  servants;  for  the  law  will  not  permit  the  lunatic's 
infirmity  to  be  made  an  instrument  of  fraud  upon  third  par- 
ties who  have  dealt  with  him  in  good  faith.  If  a  lunatic,  ap» 
parently  of  sound  mind  and  not  known  to  be  otherwise,  en- 
ters into  a  fair  and  bona  fide  contract,  such  contract  cannot 
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afterwards  be  set  aside."  Addison  Con.  (6th  ed.)  1033-4. 
Many  authorities  upon  this  point  are  collected  by  Rawle,  in 
Smith  on  Con.  (5  th  ed.)  343-4.  Among  the  cases*  especially 
in  point,  are  La  Rue  v.  Gilkyson,  4  Penn.  St  ^JS^zndBealsv, 
See,  10  id.  56. 

We  think  it  may  be  safely  stated,  both  on  principle  and 
authority,  that  where  a  person  apparently  of  sound  mind, 
and  not  known  to  be  otherwise,  and  who  has  not  been  found 
to  be  otherwise  by  proper  proceedings  for  that  purpose,  fairly 
and  bona  fide  purchases  property  and  receives  and  uses  the 
same,  whereby  the  contract  of  purchase  becomes  so  far  exe- 
cuted  that  the  parties  cannot  be  placed  in  statu  quo,  such 
contract  cannot  afterwards  be  set  aside,  or  payment  for  the 
goods  be  refused,  either  by  the  alleged  lunatic  or  his  repre- 
sentatives. 

Applying  this  doctrine  to  the  first  paragraph  of  the  rq)li- 
cation,  it  seems  to  be  abundantly  good.  The  plaintiffs,  it  is 
averred,  had  no  knowledge  of  Weakley's  lunancy.  The 
goods  sold  are  such  as  he  was  using  in  his  daily  business; 
no  suspicion  of  fraud  is  excited  by  a  transaction  unusual  or 
extraordinary  in  its  character,  for  this  was  quite  in  the  ordi- 
nary course  of  business.  No  inquest  of  lunacy  had  been  held 
on  Weakley;  he  had  the  benefit  of  the  goods;  and,  if  the  rep- 
lication be  true,  there  is  no  reason  in  law  or  sound  morals 
why  the  estate  should  not  pay  what  the  goods  are  reasona- 
bly worth. 

The  second  paragraph  of  the  replication,  we  think,  is  also 
good.  That  paragraph  alleges  a  want  of  all  knowledge  of 
Weakley's  lunacy;  that  the  goods  were  received  and  sold 
out,  and  went  to  the  benefit  of  the  estate.  This  paragraph 
does  not  allege  that  no  inquest  had  been  held  on  Weakley; 
but  we  are  of  opinion  that  if  Weakley,  at  the  time  of  the 
sale  of  the  goods,  had  been  duly  found  to  be  a  lunatic  on 
proceedings  for  that  purpose,  it  was  a  fact  that  should  have 
been  averred  by  the  defendant. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  overrule 
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the   demurrer  to  the  first  and  second  paragraphs  of  the 
reply. 

H,  I.  Slierk  and  jF.  MtcJiell,  for  appellants. 

y.  M.  Brown  and  y.  M.  Wilson^  for  appellee. 
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Company  and  Another  v.  Geiger. 

Constitutional  Law. — Legislative  Power, — ^When  the  constitution  of  a  state 
vests  in  the  General  Assembly  all  legislative  power,  as  does  ouis  (article  5, 
section  I },  it  is  to  be  construed  as  a  general  grant  of  power,  and  as  authorizing 
SQch  legislatnre  to  pass  any  law  within  the  ordinaiy  functions  of  legislation, 
if  not  delegated  to  the  federal  government  or  prohibited  by  the  state  constitu- 
tion. 

Same. — Ccnstruclion, — ComtituHom  and  Statutes, — Constitutions  are  to  receive 
a  strict  construction,  and  acts  of  the  legislature  are  to  be  liberally  construed. 

SAU&r^** Ineorp&rated  Company." — The  words  "incorporated  company"  in 
section  6  of  article  lo  of  the  constitution  of  this  State,  refer  to  those  associa- 
tions which  are  created  for  public  benefit,  and  to  which  the  government  dele- 
gates a  portion  of  its  sovereign  power,  to  be  exercised  for  public  utility, — such 
as  turnpike,  bridge,  canal,  and  railroad  companies. 

Same. — Subscription  for  Railroad  Stock  by  County. — By  flie  general  grant  of 
l^islative  power,  the  General  Assembly  of  this  State  is  empowered  to  author- 
ize counties  to  subscribe  for  stock  in  railroad  companies,  and  section  6  of  ar- 
ticle 10  of  the  constitution  recognizes  this  power,  and  so  limits  it  as  to  prevent 
sach  subscriptioh  unless  the  stock  be  paid  for  in  money  at  the  time  of  the  sub- 
scription. A  county  cannot  subscribe  for  such  stock  without  appropriate  af- 
Bmiative  legislation  authorizing  it 

^tiML.—Act  of  i869.^The  authority  granted  by  the  Act  of  May  12th,  1869 
(Acts  1869,  p.  92),  to  counties  to  subscribe  for  stock  in  railroad  companies,  to 
be  paid  for  at  Uie  time  of  the  subscription,  is  a  legitimate  exerdse  of  Uie  power 
conferred  on  the  legislature  by  section  i  of  article  5  and  section  6  of  article 
10  of  the  constitution;  and  the  means  provided  in  said  act  to  raise  the  money 
with  which  to  pay  for  said  stock  are  appropriate,  plainly  conducive  to  the 
end  proposed,  and  not  prohibited  by  the  constitution  or  inconsistent  with  the 
letter  or  spirit  thereof. 

Same.— «  Taking  Effect.**'-'the  fact  that  a  vote  of  the  people  is  necessary  to 
cany  the  provisions  of  said  act  of  1869  into  execution,  does  not  render  the 
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taking  eflEect  of  the  act  dqiendent  upon  any  authority  other  than  the  legisla- 
tive power  of  the  General  Assembly,  and  therefore  does  not  render  the  set  in 
conflict  with  section  25  of  article  i  of  the  constitution. 

Same. — General  and  Local  Laws. — Qnmty  Commissioners, — Said  act  is  not  in 
conflict  with  the  constitutional  restriction  upon  the  enactment  of  local  or  special 
laws;  and  it  is  in  accord  with  the  provision  of  the  constitution  authorizing  the 
legislature  to  confer  upon  county  boards  powers  of  a  local  administrative  char- 
acter. 

Same. — Rate  of  Assessment  and  Taxation, — Said  act  is  not  in  conflict  with  the 
constitutional  requirement  that  ''the  General  Assembly  shall  provide  liy  law 
for  a  uniform  and  equal  rate  of  assessment  and  taxation,"  the  rate  in  each 
county  in  which  an  appropriation  is  made  under  said  act  being  onifonn  and 
equal  throughout  such  county. 

Election. — Change  of  Voting  Places, — Inspector's  Return, — Notice  of  Eke- 
tion, — An  election  under  said  act,  resulting  in  favor  of  the  maViifg  of  an  ap- 
propriation by  a  county  in  aid  of  the  construction  of  a  certain  railroad,  there 
being  no  fraud,  no  legal  voter  being  prevented  from  voting,  and  no  illegal 
voter  being  permitted  to  vote,  it  was  heldf  was  not  rendered  ill^;al  by  the  fads 
that  the  county  commissioners  changed  the  places  of  voting,  in  one  of  the 
townships,  two  days  before  such  election,  of  which  change  no  notice  was  g^ren 
to  the  voters;  that  the  inspectors  in  two  of  the  townships  made  no  return  of 
the  votes  taken  therein,  where,  if  the  whole  number  of  votes  in  said  townships 
had  been  cast  against  the  appropriation,  there  would  still  have  been  a  dear 
majority  of  all  the  votes  cast  in  the  county  in  favor  of  the  appropriation;  and 
that  the  question  submitted  to  the  voters  of  the  county  was  for  or  against  a  sub- 
scription of  stock  in  said  railroad  by  said  county,  a  resolution  adopted  by  the 
commissioners  when  they  ordered  a  vote  to  be  taken  being  published  in  the 
election  notice,  to  the  efl*ect  that  if  the  vote  of  the  county  should  be  in  favor 
of  an  appropriation,  they  would  subscribe  for  stock  in  said  railroad  company, 
for  and  on  behalf  of  said  county,  and  the  question  of  donating  money  to  aid 
in  the  construction  of  said  railroad  not  being  submitted  in  said  notice. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

BuSKiRKi  J. — ^This  case  presents,  for  our  consideration  and 
decision,  the  constitutionality  and  validity  of  an  act  entitled 
''an  act  to  authorize  aid  to  the  construction  of  railroads  by 
counties  and  townships  taking  stock  in,  and  making  dona- 
tions to,  railroad  companies''  (approved  May  12th,  1869), 
and  the  regularity  and  legality  of  the  proceedings  had,  under 
such  act,  by  the  Board  of  Commissioners  of  Tippecanoe 
County. 

The  record  shows  the  following  facts : 

Geiger's  complaint  against  the  La&yette,  Muncie,  and 
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Bioomington  Railroad  Company  and  Andrew  J.  Castater, 
as  Auditor  of  Tippecanoe  county,  states  that  he,  Geiger,  is 
the  owner  of  real  and  personal  property  in  said  county,  sub- 
ject to  taxation  to  the  amount  of  ten  thousand  dollars  and 
over;  that  on  the  20th  day  of  July,  1869,  at  a  special  session 
of  the  board  of  commissioners  of  said  county,  a  petition, 
signed  by  over  one  hundred  freeholders,  was  presented  and 
filed  with  the  board,  in  these  words : 

"To  the  Honorable,  the  Board  of  Commissioners  of  the 
County  of  Tippecanoe,  in  the  State  of  Indiana :  The  under- 
signed, freeholders  of  said  county,  respectfully  petition  your 
honorable  board  to  make  an  appropriation  of  money  to  aid 
the  Lafayette,  Muncie,  and  Bioomington  Railroad  Company 
in  the  construction  of  its  railroad  through  said  county,  by 
taking  stock  in,  or  donating  money  to,  said  company,  to  the 
amount  of  three  hundred  and  seventy-three  thousand  dollars. 

"Dated,  Lafayette,  Indiana,  July  isth,  1869." 

It  is  then  averred  that  the  commissioners,  acting  under 
the  law  of  May  12th,  1869,  entitled  "an  act  to  authorize  aid 
to  the  construction  of  railroads  by  counties  and  townships 
taking  stock  in,  and  making  donations  to,  railroad  compa- 
nies," upon  the  filing  of  said  petition,  made  the  following 
order,  to  wit  f 

"  Said  board,  after  taking  said  petition  under  advisement, 
and  after  being  fully  advised,  do  order  the  polls  of  the  sev- 
eral and  respective  voting  places  and  precints  be  opened  up- 
on Saturday,  the  28th  day  of  August,  1869,  and  the  votes 
of  the  legal  voters  of  said  county  be  taken  for  or  against  the 
appropriating  of  the  money  by  the  said  county,  for  the  pur- 
pose of  aiding  in  the  construction  of  the  said   Lafayette, 
Muncie,  and  Bioomington  Railroad,  as  prayed  for  in  said  peti- 
tion, by  taking  stock  in  said  company,  and  that  the  auditor 
give    due  and  legal  notice  to  the  qualified  voters  of  said 
county  of  the  opening  of  the  polls  pursuant  to  this  order. 

"And  it  is  further  ordered  and  declared  that  it  is  the  opin- 
ion and  judgment  of  said  board  that  the  appropriation  asked 
for  by  said  petition,  to  aid  in  the  construction  of  said  railroad. 
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should  be  made  by  taking  stock  in  said  railroad  company, 
and  not  by  donation,  and  that  when  said  assessment  is  made, 
should  the  same  be  voted  for  on  said  28th  day  of  August, 
1869,  then,  after  the  same  is  made  and  paid  in,  at  the  proper 
time,  said  board  will  aid  in  the  construction  of  said  railroad 
by  taking  stock  therein," 

The  complaint  then  avers  that  the  auditor,  in  compliance 
with  this  order,  published  in  the  Lafayette  Daily  Courier 
and  in  the  Lafayette  Weekly  Courier,  newspapers  of  said 
county,  a  notice  on  said  20th  day  of  July,  1869,  and  daily 
thereafter  till  the  25th  day  of  August,  in  these  words: 
''To  the  qualified  voters  of  Tippecanoe  county,  Indiana. 

"  Pursuant  to  an  order  of  the  board  of  commissioners  of 
said  county,  notice  is  hereby  given  that  the  several  voting 
places  and  precincts  in  said  county  will  be  open  on  Saturday, 
the  28th  day  of  August,  1869,  for  the  purpose  of  taking  the 
votes  of  the  legal  voters  of  said  county  for  or  against  the 
appropriation  of  three  hundred  and  seventy-three  thousand 
dollars,  to  be  taken  as  stock  in  the  Lafayette,  Muncie,  and 
Bloomington  Railroad  Company,  to  aid  said  railroad  company 
in  the  construction  of  a  railroad  through  said  county. 

"  A.  J.  Castater, 
"Auditor  of  Tippecanoe  county." 

In  compliance  with  the  law,  the  sheriff  of  said  county 
posted  handbills  in  three  public  places  in  each  of  the  town- 
ships of  said  county,  the  last  being  posted  on  the  31st  of 
July,  1869,  which  were  copies  of  the  notices  published  in 
the  Courier  by  the  auditor  and  above  set  out 

There  was  no  other  notice  given  to  the  voters  of  the  coun- 
ty except  that  published  in  the  Courier  and  by  handbills 
posted  by  the  sherifT. 

The  coiftplaint  avers,  that  oh  the  nth  day  of  December, 
1868,  the  board  of  commissioners  made  and  entered  upon 
their  record  an  order  in  relation  to  districting  the  several 
townships  of  said  county  for  voting  purposes  and  fixing 
places  for  voting,  as  follows : 

"  They  order  that  the  township  of  Fairfield  be  districted 
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as  follows,  viz.:  All  that  portion  of  said  township  lying  north 
of  the  half  section  line  running  east  and  west  through  the 
center  of  sections  20,  21,  22,  23,  and  24  in  said  township, 
shall  constitute  registering  and  voting  district  number  two, 
and  the  board  designate  a  voting  precinct  in  said  district  at 
or  near  the  corner  of  Sixth  and  Salem  streets,  in  the  city  of 
Lafayette,  in  said  township.  And  the  board  further  order 
that  all  that  portion  of  said  township  lying  south  of  said  half 
section  line  (Union  street)  and  east  of  the  section  line  run- 
ning north  and  south  between  sections  number  20,  29,  and 
32  on  the  west  and  sections  21,  28,  and  33  on  the  east  of 
said  township  upon  which  section  line  Ninth  street  in  said 
city  is  located,  shall  constitute  registering  and  voting  district 
number  three,  and  the  board  designate  a  place  of  voting  for 
said  district  at  or  near  the  comer  of  Main  and  Ninth  streets 
in  said  city.  And  the  board  further  order  that  the  balance 
of  said  township  not  embraced  in  said  districts  shall  consti- 
tute registering  and  voting  district  number  one,  with  a  vot- 
ing precinct  at  the  recorder's  office  in  said  district"  The 
board  then  appointed  a  board  of  registry  and  an  inspector. 

It  is  averred  that  this  order  continued  in  force  till  August 
26th,  1869,  when  the  board  of  commissioners,  at  a  special 
meeting,  set  aside  the  same  and  passed  the  following: 

"  Ordered,  by  the  board,  that  the  order  passed  by  this 
board  on  the  nth  day  of  December,  1868,  and  recorded  *  * 
in  relation  to  districting  the  several  townships  for  voting  pur- 
poses be  and  the  same  and  every  part  thereof  is  hereby  va- 
cated^ repealed,  and  set  aside ;  and  the  board  further  order 
that  there  be  established  four  election  precincts  or  voting 
places  in  Fairfield  township,  to  be  numbered  one,  two,  three, 
and  four,  for  holding  elections,  which  voting  places  shall  be 
as  follows :  Precinct,  or  voting  place,  number  one,  at  the 
county  recorder's  office,  in  the  city  of  Lafayette ;  precinct,  or 
votings  place,  number  two,  at  the  county  auditor's  office,  in 
said  city;  precinct,  or  voting  place,  number  three,  at  the  west. 
Wing  of  the  office  of  the  clerk  of  the  circuit  court,  in  said 
city;  precinct,  or  voting  place,  number  four,  at  the  east  wing 
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of  the  office  of  the  clerk  of  the  circuit  court,  in  said  city; 
and  the  board  appoint  John  S.  Williams  inspector  of  said 
precinct,  or  voting  place,  number  two,  Charles  Hasty  inspec- 
tor of  said  precinct,  or  voting  place,  number  three,  and  Jud- 
son  A.  Cleveland  inspector  of  said  precinct,  or  voting  place, 
number  four." 

The  complaint  alleges^  that  there  was  no  notice  given  of 
this  repealing  order  changing  the  places  of  voting  in  Fair- 
field township;  that  on  the  28th  day  of  August;,  1869,  the 
polls  were  opened  pursuant  to  the  notice  given,  and  ''a  vote 
of  a  portion  of  the  voters  of  said  county^  ieing'  ail  the  legal 
voters  wlto  offered  to  vote  at  the  voting  places  where  the  polls 
were  opened,  was  taken  upon  the  question  of  said  railroad 
appropriation,  which  vote  in  the  township  of  Fairfield,  in  said 
county,  was  taken  at  the  following  named  places,  and  not  else- 
where, in  the  city  of  Lafayette,"  to  wit:  at  the  places  named 
in  the  repealing  order  of  August  26th  above  copied,  in  the 
recorder's,  auditor's,  and  clerk's  offices.  It  is  charged  that 
more  than  half  of  the  votes  cast  upon  the  question  of  the 
appropriation  were  cast  in  Fairfield  township,  at  said  offices, 
which  were  in  buildings  not  over  forty  yards  apart. 

The  complaint  proceeds  to  allege  that  on  the  Thursday 
next  succeeding  the  day  of  the  voting,  all  those  composing 
the  board  of  canvassers  under  said  act, "  except  the  inspectors 
of  two  voting  places,  to  wit,  one  in  Wabash  and  one  in  Wash- 
ington township,  in  said  county,  at  which  places  polls  were 
opened  and  votes  were  cast,  to  whom  the  judges'  certificates, 
poU^books  and  tally  sheets  of  said  precincts  had  been  deliv- 
ered, met  at  the  proper  time  and  place  and  canvassed  the 
vote  of  said  county,  except  in  this,  that  the  certificates,  poll- 
books  and  tally  isheets  of  the  two  voting  places  above  men- 
tioned were  not  present,  nor  were  the  inspectors  present  who 
had  the  same  in  charge ;  and  on  said  day,  at  said  time  and 
place,  those  of  said  board  present  as  aforesaid  prepared  and 
signed  a  statement  of  the  number  of  votes  cast  on  said  da/ 
for  and  against  said  appropriation,  except  as  to  the  two  pre- 
cincts last  mentioned." 
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The   certificate  of  the  board  of  canvassers  shows  their 
meeting  and  canvassing  of  the  votes  and  their  examination 
and  comparison  of  the  returns,  &c.,  and  they  certify  that  the 
whole  number  of  votes  cast  was  5,657 : 
For  the  appropriation,        -----         3i253 

Against  the  same,      -----         -         2,404 

Thus  showing  a  majority  in  favor  of  -         -         -  849 

This  certificate  was  signed  by  seventeen  out  of  nineteen 
inspectors,  and  attested  by  the  auditor  of  the  county  as 
chairman. 

The  complaint  admits  "that  the  vote  of  said  two  omitted 
precints,  if  the  same  had  been  counted,  would  still  have  left 
a  majority  of  the  votes  cast  in  said  county,  of  between  five 
and  six  hundred,  in  favor  of  the  railroad  appropriation." 

At  the  regular  June  session  of  the  board  of  commission- 
ers for  1870,  the  complaint  avers,  two  orders  were  made,  one 
on  the  8th  of  June  in  these  words : 

"Whereas  a  petition  was  presented  to  this  board  at  a 
special  session  duly  convened  on  the  20th  day  of  July,  1869, 
signed  by  William  S.  Lingle  and  sundry  others,  making  in 
all  over  one  hundred  freeholders  of  Tippecanoe  county,  In- 
diana, asking  said  board  to  make  an  appropriation  of  three 
hundred  and  seventy-three  thousand  dollars  to  aid  the  La- 
fayette, Muncie,  and  Bloomington  Railroad  Company  in  the 
construction  of  its  railroad  through  said  county,  which  peti- 
tion was  duly  entered  of  record,  and  this  board  then  ordered 
the  several  polls  at  the  several  voting  places  in  said  county 
to  be  opened  on  the  28th  day  of  August,  1 869,  and  the  votes 
of  the  legal  voters  of  said  county  to  be  taken  upon  the  syb- 
ject  of  said  appropriation  of  money  to  aid  said  company  in 
the  construction  of  said  railroad;  and  whereas  it  appears 
from  the  official  certificates  of  the  auditor  and  sheriff  of  said 
county  that  notice  of  the  opening  of  said  polls  on  said  28th 
day   of  August,   1869,  for  the  purpose  aforesaid,  was  duly 
published  and  given  as  required  by  law,  and  it  further  ap- 
pears from  the  written  statement  of  the  board  of  canvassers 
of  said  county,  that  the  said  polls  were  opened  pursuant  to 
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said  order  of  this  board  and  of  notice  so  given  as  aforesaid, 
at  the  several  voting  places  in  said  county,  on  the  said  28th 
day  of  August,  1869,  and  the  votes  of  the  legal  voters  of 
said  county  taken,  and  that  a  majority  of  the  votes  cast  on 
said  day,  pursuant  to  said  order  and  notice  upon  said  subject, 
was  in  &vor  of  said  railroad  appropriation,  all  of  which  ap- 
pears on  the  records  of  this  board  as  required  by  law : 

"  Now,  therefore,  in  pursuance  of  the  statute  in  such  case 
made  and  provided,  the  Board  of  Commissioners  of  the 
County  of  Tippecanoe  hereby  grant  the  prayer  of  said  peti- 
tioners contained  in  the  petition  so  presented  on  the  20th 
day  of  July,  1869;  and  because  the  whole  amount  named  in 
said  petition  exceeds  one  per  centum  upon  the  amount  of  the 
taxable  property  on  the  tax  duplicate  of  said  county  for  the 
year  1870,  the  board  now  hereby  levy  a  tax  of  one  half  the 
amount  of  said  appropriation  so  asked  for  as  aforesaid,  to 
wit,  the  sum  of  one  hundred  and  eighty-six  thousand  five 
hundred  dollars,  upon  the  real  and  personal  property  in  said 
county  of  Tippecanoe,  to  be  collected  fro  rata  upon  the 
same ;  and  the  auditor  of  said  county  is  hereby  directed  to 
assess  and  apportion  the  same  against  and  upon  the  tax  du- 
plicate as  required  by  law." 

The  other  order  was  made  on  the  14th  of  June,  in  these 
words : 

"  Ordered  by  the  board,  that  there  be  levied  for  county 
purposes  for  the  year  1870,  twenty  cents  on  each  one  hun- 
dred dollars  of  valuation  of  taxable  property,  and  one  dollar 
on  each  poll,  to  be  assessed,  levied,  and  collected  according  to 
law/  and  a  special  tax  of  ninety  cents  on  each  one  hundred 
dollars  valuation  of  taxable  property,  to  aid  in  the  construc- 
tion of  the  Lafayette,  Muncie,  and  Bloomington  Railroad 
through  Tippecanoe  county,  said  tax  to  be  used  in  taking 
stock  in  said  railroad  company  in  the  name  of  said  county 
when  said  tax  is  collected.'' 

The  complaint  avers  that  the  railroad  company,  defendant, 
procured  the  petition  of  the  freeholders  to  be  filed,  and  the 
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passage  of  all  the  orders  of  the  commissioners,  and  tliat  said 
company  had  filed  petitions  with  the  board  for  the  purpose 
of  having  aid  afforded  to  build  its  road  by  having  stock  ta- 
ken, &c. 

The  complaint  alleges,  that  the  defendant  Castater,  as  au- 
ditor of  the  county,  was  about  to  proceed,  in  obedience  to 
the  above  quoted  orders  of  the  commissioners,  to  apportion, 
the  special  tax  to  be  levied  for  the  railroad  appropriation  up- 
on the  property  in  said  county,  and  would  do  it  unless  re* 
strained ;  that  he  would  apportion  and  impose  a  part  of  the 
same,  to  wit,  seventy-five  dollars,  upon  Geiger's  property,  and 
put  it  on  the  tax  duplicate  for  the  purpose  of  collecting  the 
same  through  the  treasurer  of  the  county;  that  said  tax 
would,  if  put  on  the  duplicate,  be  a  cloud  and  incumbrance 
upon  his  property,  &c. 

The  complaint  alleges,  that  said  tax  is  wrongful  and  op- 
pressive, and  ought  not  to  be  collected,  for  the  following 
reasons: 

1.  That  said  act  is  unconstitutional  and  void. 

2.  That  the  proceedings  of  the  commfssioners  in  ordering 
the  vote  and  levying  the  tax  were  unauthorized  and  void. 

3.  That  the  petition  of  the  freeholders  and  the  proceed- 
ings of  the  commissioners  in  reference  thereto  and  of  those 
acting  under  them  are  defective  and  irregular,  in  this,  to  wit; 

{a)  Because  the  prayer  of  the  petition  was  in  the  alterna- 
tive (i.  e.  for  a  donation  or  for  taking  stock),  which  it  was 
impossible  to  grant  in  the  terms  asked. 

{S)  Because  if  the  petition  was  correct,  the  proposition 
should  have  been  submitted  to  the  voters  in  the  alternative, 
so  as  to  leave  the  commissioners  free  afterwards  to  deter- 
mine the  mode  of  appropriation. 

{c)  Because  the  inspectors  of  two  voting  precincts  were 
not  present  and  did  not  participate  in  the  proceedings  of  the 
board  of  canvassers,  nor  were  the  votes  cast  at  those  pre- 
cincts canvassed  by  the  board. 

{d)   Because  the  simple  question  submitted  to  the  voters 
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was  whether  the  board  should  take  stock  in  the  railroad 
company. 

{/)  Because  the  commissioners,  instead  of  taking  the  peti- 
tion under  advisement,  determined,  prior  to  the  taking  of  the 
vote,  that  they  would  take  stock  in  the  company. 

(/)  Because,  instead  of  taking  the  petition  under  advise- 
ment, the  commissioners  determined  to  take  stock,  and  then 
merely  submitted  to  the  voters  the  question  of  whether  they 
would  or  would  not  ratify  their  action. 

{g)  Because  the  notices  required  by  statute  were  not  given, 
Ibut  that  the  notices  merely  submitted  the  question  of  taking 
:  stock. 

(A)  Because  of  the  changing  of  the  voting  places  in  Fair- 
field township,  no  valid  notices  were  given  of  the  time  and 
places  at  which  the  polls  would  be  opened  in  the  county  (and 
especially  in  that  township)  for  the  reception  of  votes  upon 
the  question  of  the  railroad  appropriation. 

(i)  Because  the  vote  of  Fairfield  township  was  cast  at  the 
places  desig^ted  by  the  commissioners  in  their  order  of 
August  26th,  1869,  of  which  no  notice  was  given,  instead  of 
at  the  usual  places  theretofore  established. 

Prayer  for  an  injunction  restraining  the  auditor  from  assess- 
ing said  railroad  tax,  or  any  part  of  it,  upon  the  tax  duplicate, 
against  the  appellee's  property,  &c. 

A  general  demurrer  to  the  complaint  was  filed  by  the  de- 
fendants, which  was  overruled,  and  exception  was  taken. 

The  defendants  refusing  to  answer  further,  the  court  en- 
tered a  perpetual  injunction  against  the  levying  or  collecting 
•of  the  tax,  in  accordance  with  the  prayer  of  the  complaint, 
'to  which  the  defendants  excepted. 

Two  errors  only  are  assigned :  first,  that  the  court  erred 
iin  overruling  the  demurrer  to  the  complaint;  second,  that 
ithe  court  erred  in  g^ranting  the  injunction. 

The  first  section  of  the  act  under  consideration  reads  as 
follows: 

**  Section  i.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana^  That  whenever  a  petition  shall  be  presented 
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to  the  board  of  commissioners  of  any  county  in  this  State, 
at  any  regular  or  special  session  thereof,  signed  by  one  hun- 
dred or  more  freeholders  of  said  county,  asking  said  board 
to  make  an  appropriation  of  money  to  aid  a  railroad  com- 
pany, named  in  such  petition,  then  duly  organized  under  the 
laws  of  this  State,  in  the  construction  of  a  railroad  in  or 
through  such  county,  or  whenever  such  a  petition  shall  be 
presented  to  such  board  of  commissioners  as  aforesaid, 
signed  by  twenty*five  freeholders  of  any  township  of  such 
county,  asking  such  township  to  make  an  appropriation  of 
money  to  aid  a  railroad  company  named  in  such  petition, 
and  then  duly  organized  as  aforesaid,  in  constructing  a  rail- 
road in  or  through  such  township,  by  taking  stock  in,  or 
donating  money  to,  such  company,  to  an  amount  specified  in 
such  petition,  not  exceeding,  however,  two  per  centum  upon 
the  amount  of  the  taxable  property  of  such  county  or  town«- 
ship,  as  the  case  may  be,  on  the  tax  duplicate  of  the  county, 
delivered  to  the  treasurer  of  the  county  for  the  preceding 
year,  it  shall  be  the  duty  of  the  board  'of  commissioners, 
after  beJng  satisfied  that  such  petition  has  been  properly 
signed  by  the  requisite  number  of  freeholders  of  such  county 
or  township,  as  aforesaid,  to  cause  the  same  to  be  entered  at 
full  length  upon  their  records." 

Section  12  of  said  act  reads  thus:  "If  a-  majority  of  the 
votes  cast  shall  be  in  fevor  of  such  railroad  appropriation, 
the  board  of  county  commissioners,  at  their  ensuing  regu^ 
lar  June  session,  shall  grant  the  prayer  of  said  petition, 
and  shall  levy  a  special  tax  of  at  least  one-half  the  amount 
specified  in  said  petition,  but  not  exceeding  one  per  centum 
upon  the  real  and  personal  property  in  the  county  or 
township,  as  the  case  may  be,  liable  to  taxation  for  state 
and  county  purposes,  which  tax  shall  be  collected  in  all 
respects  as  other  taxes  are  collected  for  state  and  county 
purposes ;  and  if  the  sum  so  levied  shall  not  be  equal  to  the 
amount  specified  in  said  petition,  then  the  residue  thereof 
shall  be  levied  by  said  board  of  county  commissioners  at 
the  June  session  of  the  following  year." 
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Before  we  consider  the  question  of  whether  the  act  under 
consideration  is  in  conflict  with  the  constitution,  it  is  impor- 
tant for  us  to  ascertain  the  rules  of  interpretation  and  con- 
struction by  which  we  are  to  be  guided  and  controlled.  This 
can  be  best  done  by  a  brief  reference  to  our  system  of  gov- 
ernment Section  i  of  article  5  of  the  constitution  declares, 
that  "the  legislative  authority  of  the  State  shall  be  vested  in 
the  General  Assembly." 

The  Supreme  Court  of  Iowa,  in  a  recent  decision,  {Stewart 
V.  Board  of  Supervisors  of  Polk  County,  30  Iowa,  9)  in  com- 
menting upon  a  provision  similar  to^  the  one  above  quoted, 
say:  " The  people,  then,  have  vested  tJu  legislative  authority 
inlterent  in  tltem  in  the  General  Assembly.  The  people  were 
the  original  possessors  of  all  the  legislative  authority  in  the 
state.  By  this  section  they  vest  it  all  in  the  General  Assem- 
bly. Subsequently,  in  the  same  instrument,  they  withdraw 
some  portions  of  this  authority,  and  impose  certain  restric- 
tions upon  the  exercise  of  the  authority  granted.  It  follows, 
therefore,  as  a  logical  sequence,  that,  within  these  limitations 
and  restrictions,  the  legislative  power  of  the  General  Assem- 
bly is  supreme ;  that  it  is  bounded  only  by  the  limitations 
written  in  the  constitution.  Wright,  J.,  in  Morrison  v. 
Springer^  15  Iowa,  304,  says,  *The  legislature  clearly  has  the 
power  to  legislate  on  all  rightful  subjects  of  legislation,  unless 
expressly  prohibited  from  so  doing,  or  where  the  prohibi- 
tion is  implied  from  some  express  provision.  TMs  theory 
must  never  be  lost  sight  of  by  the  courts  in  examining  the  pow- 
ers  of  the  legislature.  It  is  elementary y  cardinal,  and  frequently 
possesses  controlling  weight  in  determining  the  constitutional 
validity  of  their  enactments.  The  General  Assembly  pos- 
sesses cUl  legislative  authority  not  delegated  to  the  General 
Government^  orprolubited  by  the  constitution^  " 

The  third  article  of  our  constitution  provides,  that  "  the 
powers  of  the  government  are  divided  into  three  separate 
departments:  the  legislative,  the  executive,  including  the 
administrative,  and  the  judicial;  and  no  person,  charged 
with  official  duties  under  one  of  these  departments,  shall 
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exercise  any  of  the  functions  of  another,  except  as  in  this 
constitution  expressly  provided," 

The  same  division  of  powers  exists  in  the  federal  consti- 
tution, and  in  most,  if  not  all,  of  the  state  constititutions,  and 
is  essential  to  the  maintenance  of  a  republican  form  of  govern- 
ment These  departments  of  government  are  equal,  co-or- 
dinate, and  independent  The  duties  imposed  on  each  are 
separable  and  distinct,  and  it  is  expressly  provided,  that  "no 
person,  charged  with  official  duties  under  one  of  these  depart- 
ments, shall  exercise  any  of  the  functions  of  another."  The 
persons  charged  with  the  execution  of  these  powers  are  alike 
elected  by,  and  responsible  to,  the  people,  in  whom  resides 
the  sovereignty  of  the  state.  This  division  of  power  prevents 
the  concentration  of  power  in  the  hands  of  one  person  or 
one  class  of  persons. 

Upon  the  legislative  department  is  conferred  the  power  of 
making  laws ;  upon  the  judicial  department  is  imposed  the 
duty  of  construing  and  interpreting  the  constitution  and  laws, 
and  of  making  decrees  determining  private  controversies ; 
and  upon  the  executive  department  is  imposed  the  duty  of  ex- 
ecuting the  laws  as  made  by  the  legislative  department  and 
construed  by  the  judicial  department  There  is  a  wide  and 
marked  difference  between  the  legislative  power  possessed 
by  Congress  and  the  legislature  of  a  state,  and  in  the  rules 
and  canons  of  construction  in  determining  whether  an  act 
of  Congress  or  of  a  state  legislature  is  in  conflict  with  the 
constitution.  The  federal  government  is  one  of  limited  and 
delegated  powers,  and  Congress  can  exercise  no  power  unless 
it  has  been  expressly  delegated,  or  shall  be  necessary  and 
proper  for  carrying  into  execution  the  enumerated  powers; 
and  when  the  power  of  Congress  to  enact  a  law  is  called  in 
question,  it  must  be  shown  that  the  power  to  enact  the  law 
in  question  has  been  conferred  in  the  manner  above  stated. 
Marshall,  C.  J.,  in  speaking  for  the  Supreme  Court  of  the 
United  States,  in  the  case  of  M'CuUoeh  v.  State  of  Maty- 
land,  ^Vihi^zt.  316,  says,  "  This  government  is  acknowledged 
by  all  to  be  one  of  enumerated  powers.    The  principle,  that 
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it  can  exercise  only  the  powers  granted  to  it^  would  seem 
too  apparent  to  have  required  to  be  enforced  by^l  those  ar- 
guments which  its  enlightened  friends,  while  it  was  depend- 
ing before  the  people,  found  it  necessary  to  urge.  That  prin- 
ciple is  now  universally  admitted." 

The  true  line  of  distinction  between  the  powers  of  the  fed- 
eral and  state  governments  was  drawn  with  great  clearness 
and  force  by  Washington,  J.,  in  the  case  of  Golden  v.  PriMt^ 
3  Wash.  C.  C.  313.    This  great  and  learned  judge  said, 
"  The  powers  bestowed  by  the  constitution  upon  the  govern- 
ment of  the  United  States  were  limited  in  their  extent,  and 
were  not  intended,  nor  can  they  be  construed  to  interfere 
with  other  powers,  before  vested  in  the  state  government; 
which  were,  of  course,  reserved  to  those  governments  im- 
pliedly, as  well  as  by  an  express  provision  of  the  constitu- 
tion.   The  state  governments,  therefore,  retained  the  right  to 
make  such  taws  as  they  might  think  proper,  within  the  ordi- 
nary functions  of  legislation,  if  not  inconsistent  with  the 
powers  vested  exclusively  in  the  government  of  the  United 
States,  and  not  forbidden  by  some  article  of  the  constitution 
of  the  United  States,  or  of  the  state ;  and  such  laws  vete 
obligatory  upon  all  the  citizens  of  that  state^  as  well  as  others 
who  might  claim  rights  or  redress  for  injuries,  under  these 
laws,  or  in  the  courts  of  that  state." 

When  the  constitution  of  a  state  vests  in  the  General  As* 
sembly  all  legislative  power,  it  is  to  be  construed  as  a  general 
grant  of  power,  and  as  authorizing  such  legislature  to  pass 
any  law  within  the  ordinary  functions  of  legislation,  if  not 
delegated  to  the  federal  government  or  prohibited  by  the 
state  constitution. 

Dewey,  J.,  in  speaking  for  the  court,,  la  the  case  of  Beau- 
eJiamp  v.  The  StaUy,  6  BlackC  299,  with  his  usual  clearness 
and  ability,  draws  the  line  of  distinction  between  the  powers 
of  the  federal  and  state  governments.  He  says,  "  This  is  not 
a  grant  of  special,  limited,  and  enumerated  powers^  implying 
a  negative  of  all  others,  as  is  the  case  with  the  constitution 
of  the  United  States.    The  legislative  authority  of  this  State 
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is  the  right  to  exercise  supreme  and  sovereign  power,  subject  ta 
no  restrictions  except  those  imposed  by  our  own  constitution,  by 
die  federal  constitution,  and  by  the  laws  and  treaties  made 
under  it  This  is  the  power  under  which  the  legislature 
passes  all  laws/' 

Perkins,  J.,  in  Doe  v.  Douglass,  8  Blackf.  10,  says,  "If, 
then,  this  act  is  unconstitutional,  it  is  because  it  infringes 
some  restrictions  upon  the  legislative  power  of  the  state,  for 
that  power  is  supreme  except  -wherein  restrictions  have  been 
imposed." 

In  the  case  of  Vanhortis  Lessee  v.  Dorrance,  2  Dall.  304,  the 
true  nature  of  our  government  is  stated  with  great  clearness, 
force,  and  accuracy.  The  court  say, "  In  England,  the  author- 
ity of  parliament  is  transcendent  and  has  no  bounds.    It  has 
sovereign  and  uncontrollable  authority;   being  the  place 
where  the  absolute,  despotic  power,  which  must  in  all  gov- 
ernments reside  somewhere,  is  entrusted  by  the  constitution 
of  the  kingdom.    Its  authority  runs  without  limits,  and  rises 
above  control,  and  the  validity  of  an  act  of  parliament  cannot 
be  drawn  in  question  by  the  judicial  department.    But  in 
America  the  case  is  different    Every  state  in  the  Union  has 
its  conlBtitution  reduced  to  writing.    This  constitution  is  the 
£>nn  of  government,  delineated  by  the  people,  in  which  the 
first  principles  of  fundamental  laws  are  established.    It  is 
certain  and  fixed,  and  is  the  supreme  law  of  the  land.    It  is 
paramount  to  the  power  of  the  legislature;  the  legislature  is 
the  creature  of  the  constitution.    The  powers  of  the  legisla- 
ture are  derived  fi-om  the  constitution,  and  their  acts  must  be 
conformable  to  it    Every  act  of  the  legislature  repugnant 
to  the  constitution  is  absolutely  void.'' 

The  principles  by  which  a  court  should  be  governed  in 
holding  a  law  to  be  unconstitutional  are  stated  with  wtry' 
great  clearness  and  completeness  by  Marshall,  C.  J.,  in  the 
case  of  Fletcher  y.  Peck,  6  Cranch,  87,  and  by  Frazer,  J.,  in 
the  case  of  Brown  v.  Buzan,  24  Ind  194. 

Marshall,  C  J.,  says,  "  The  question,  whether  a  law  be 
void  for  its  repugnancy  to  the  constitution,  is  at  all  times,  a 
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question  of  much  delicacy,  which  ought  seldom,  if  ever,  to 
be  decided  in  the  affirmative,  in  a  doubtful  case.  The  court, 
when  impelled  by  duty  to  render  such  a  judgment,  would 
be  unworthy  of  its  station,  could  it  be  unmindful  of  the 
solemn  obligations  which  that  station  imposes.  But  it  is  not 
on  slight  implication  and  vague  conjecture  that  the  legisla- 
ture is  to  be  pronounced  to  have  transcended  its  powers,  and 
its  acts  to  be  considered  as  void.  The  opposition  between 
the  constitution  and  the  law  should  be  such  that  the  judge 
feels  a  clear  and  strong  conviction  of  their  incompatibility 
with  each  other." 

Frazer,  J.,  says;  "The  constitution  is  paramount  to  any 
statute,  and  whenever  the  two  are  in  conflict,  the  latter  must 
be  held  void.  But  where  it  is  not  clear  that  such  conflict 
exists,  the  court  must  not  undertake  to  annul  the  statute. 
This  rule  is  well  settled,  and  is  founded  in  unquestionable 
wisdom.  The  apprehension  sometimes,  though  rarely,  ex- 
pressed, that  this  rule  is  vicious,  and  constantly  tends  toward 
the  destruction  of  popular  liberty  by  gradually  destroying 
the  constitutional  limitations  of  legislative  power,  results 
from  a  failure  to  comprehend  the  character  of  our  forms  of 
government,  and  the  fundamental  basis  upon  which  they  rest 
The  legislature  is  peculiarly  under  the  control  of  the  popu- 
lar will.  It  is  liable  to  be  changed,  at  short  intervals,  by 
elections.  Its  errors  can,  therefore,  be  quickly  cured.  The 
courts  are  more  remote  from  the  reach  of  the  people.  If 
we,  by  following  our  doubts,  in  the  absence  of  clear  convic- 
tions, shall  abridge  the  just  authority  of  the  legislature 
there  is  no  remedy  for  six  years.  Thus,  to  whatever  extent 
this  court  might  err,  in  denying  the  rightful  authority  of  the 
law-making  department,  we  would  chain  that  authority,  for 
a  long  period,  at  our  feet  It  is  better  and  safer,  therefore, 
that  the  judiciary,  if  err  it  must,  should  not  err  in  that  direc- 
tion.  If  either  department  of  the  government  may  slightly 
overstep  the  limits  of  its  constitutional  powers,  it  should  be 
that  one  whose  official  life  shall  soonest  end.  It  has  the 
least  motive  to  usurp  power  not  given,  and  the  people  can 
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sooner  relieve  themselves  of  its  mistakes.  Herein  is  suffi- 
dent  reason  that  the  courts  should  never  strike  down  a  stat- 
ute, unless  its  conflict  with  the  constitution  is  clear.  Then, 
too,  the  judiciaiy  ought  to  accord  to  the  legislature  as  much 
purity*  of  purpose  as  it  would  claim  for  itself;  as  honest  a 
desire  to  obey  the  ccmstitution,  and  also  a  high  capacity  to 
judge  of  its  meaning.  Hence,  its  action  is  entitled  to  a 
respect  which  should  beget  caution  in  attempting  to  set  it 
aside.  This,  with  that  corresponding  caution  of  the  legisla- 
ture, in  the  exercise  of  doubtful  powers,  which  the  oath  of 
office  naturally  excites  in  conscientious  men,  would  render 
the  judicial  sentence  of  nullity  upon  legislative  action  as  rare 
a  thing  as  it  ought  to  be,  and  secure  the  harmonious  co-ope- 
ration of  the  two  departments  and  that  independence  of  both 
which  are  essential  to  good  government." 

Blackford,  J.,  in  the  case  of  T/u  State  v.  Cooper,  $  Blackf. 
258,  in  speaking  of  the  constitutionality  of  an  act  of  1 831, 
says, ''  In  questions  of  this  kind,  it  is  our  duty  to  decide  in 
£ivor  of  the  validity  of  the  statute,  unless  its  unconstitution- 
ality is  so  obvious  as  to  admit  of  no  doubt." 

Dewet,  J.,  in  the  case  of  Beauckamp  v.  The  State,  6  Blackf. 
299,  in  speaking  of  the   constitutionality  of  a  law,  says, 
"  If  it  be  unconstitutional,  all  such  proceedings  are  void. 
The  consequences  are  evident    Before  we  can  consent  to 
open  a  door  to  themj  we  must  have  the  fullest  cofwiction  that 
stem  duty  demands  it  at  our  hands.    We  have  not  that  con- 
viction.   We  are  not  satisfied  that  the  general  authority  of 
the  legislature  is  so  trammeled  by  £tny  portion  of  the  con- 
stitution, as  to  be  incompetent  to  pass  this  beneficial  law.  We 
had  this  subject  under  consideration  on  a  former  occasion, 
and  after  much  reflection,  came  to  the  same  conclusion  which 
we  now  express.    If  the  views  here  advanced  do  not  leave 
the  constitutional  question  in  regard  to  this  law  fi^ee  fi-om  all 
difficulty,  we  feel  well  assured  they  involve  it  in  too  much 
doubt  to  authorize  us  to  declare  the  statute  a  nullity." 

In  the  case  of  Maize  v.  T/ie  State,  4  Ind.  342,  Stuart,  J., 
speaking  for  the  court,  says:    ''Such  questions  are  always 
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regarded  by  the  courts  as  of  serious  importance.  The 
judiciary  look  to  the  acts  of  the  legislature  with  great  re- 
spect, aad  reconcile  and  sustain  them  if  possible.  The  gen- 
eral assembly  is  the  immediate  exponent  of  the  popular  will, 
expressly  delegated  to  clothe  that  will  with  the  forms  of  law. 
The  presumption  that  such  a  body  has  sanctioned  enact- 
ments in  violation  of  the  constitution^  is  not  to  be  lightly  in- 
dulged. That  the  act  is  imperfect  or  impolitic  is  not  enough. 
These  defects  subsequent  legislation  can  remove  by  amend- 
ment or  repeal.  To  bring  its  validity  within  the  control  of 
the  courts,  it  must  be  clearly  subversive  of  the  constitu- 
tion." 

Black,  C.  J.,  in  SharpeUss  v.  The  Mayor  of  PkiladelpHa, 
21  Penn.  St  147,  says,  '*  There  is  another  rule  which  must 
govern  us  in  a  case  like  this,  namely^  that  we  can  declare  an 
act  of  assembly  void,  only  when  it  violates  the  constitution 
clearly^  palpably ^  plainly^  and  in  such  a  planner  as  to  leave 
no  doubt  or  hesitation  in  our  minds." 

We  recognize  as  correct  the  doctrine  so  repeatedly  enunci- 
ated by  the  highest  courts  and  ablest  lawyers,  that  constitu- 
tions are  to  receive  a  strict  construction^  and  that  acts  of  the 
legislature  are  to  be  liberally  construed. 

As  we  will  be  required  in  the  decision  of  this  case  to  place 
a  construction  upon,  and  give  an  interpretation  to,  several 
sections  of  our  constitution,  it  is  important  and  essential  that 
we  should .  ascertain  the  rules  of  constitutional  construction. 
The  Supreme  Court  of  the  United  States  have  enunciated 
several  rules  of  constitutional  construction,  among  which  « 
the  following  are  important : 

I  St.  The  framers  of  the  constitution  must  be  undertsood 
to  have  employed  words  in  their  natural  sense,  and  to  have 
intended  what  they  said;  and,  in  construing  the  extent  of 
the  powers  which  it  creates,  there  is  no  other  rule  than  to 
consider  the  language  of  the  instrument  which  confers  them 
in  connection  with  the  purposes  for  which  they  were  con- 
ferred. The  court  should  look  to  the  nature  and  objects  of 
the  particular  powers,  duties,  and  rights  in  question,  with  all 
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the  lights  and  aids  of  cotemporary  history,  and  give  to  the 
words  of  each  provision  just  such  operation  and  force,  con- 
sistent with  their  legitimate  meaning,  as  will  fairly  secure 
and  attain  the  end  proposed.  Gibbons  v.  OgdeUy  9  Wheat 
I ;  Prigg  V.  Pennsylvania^  16  Pet.  539. 

2d.  The  court  should  look  to  the  history  of  the  times, 
and  examine  the  state  of  things  existing  when  the  constitu- 
tion was  framed  and  adopted,  to  ascertain  the  old  law,  the 
mischief,  and  the  remedy.  Thus,  the  language  used  in  the 
federal  constitution  as  to  the  power  of  pardoning  must  be 
construed  by  the  exercise  of  that  power  in  England  prior  to 
the  revolution,  and  in  the  states  prior  to  the  adoption  of  the 
constitution.  Rfiode  Island  v.  Massachusetts^  12  Pet.  657; 
Ex  parte  Wells,  18  How.  U.  S.  307. 

3d  A  cotemporary  exposition  of  the  constitution,  prac- 
ticed and  acquiesced  in  for  a  period  of  years,  fixes  the  con- 
struction ;  and  the  court  will  not  shake  or  control  it  Stuart 
V.  Laird,  i  Cranch,  299;  M'CuUack  v.  Maryland,  4  Wheat 
316;  Briscoe  v.  Bank  of  Kentucky,  11  Pet  257;  Prigg  v. 
Pennsylvania,  16  Pet  539;  iV,  y.  Steam  Navigation  Co.  v. 
Merchants  Bank,  6  How.  344 ;  West  River  Bridge  Co,  v.  Dix, 
id.  507;  Cooley  v.  Wardens  of  the  Port  of  Philadelphia,  12 
How.  299;  The  Genesee  Chief  y.  Fitzhugh,  id.  443. 

4th.  Where  a  statute  admits  of  two  interpretations,  one 
of  which  brings  it  within,  and  the  other  presses  it  beyond, 
the  constitutional  authority  of  the  legislative  department,  the 
judiciary  will  adopt  the  former  construction;  because  a  pre- 
sumption ought  never  to  be  indulged  that  the  legislature 
meant  to  exercise  or  usurp  any  unconstitutional  authority, 
unless  that  conclusion  is  forced  upon  the  court  by  language 
altogether  unambiguous.  United  States  v.  Coombs,  1 2  Pet 
72. 

Having  laid  down  the  rules  by  which  we  are  to  be  gov- 
erned in  construing  the  constitution  and  the  law  in  ques- 
tion, we  proceed  to  consider  the  real  questions  involved  in 
this  case.  The  first  and  principal  objection  urged  against 
the  validity  of  the  action  of  the  board  of  commissioners  is^ 
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that  the  act  of  the  legislature  authorizing  aid  by  counties 
and  townships  to  the  construction  of  railroads  is  unconstitu- 
tional and  void,  for  the  reason  that  the  legislature  does  not 
possess  the  constitutional  power  to  tax  the  people  for  such  a 
purpose.  We  approach  the  discussion  of  this  grave  and  im- 
portant question,  deeply  impressed  with  the  weight  of  respon- 
sibility imposed  upon  us  and  the  magnitude  of  the  interests 
involved  in  our  decision.  We  have  given  the  subject  our 
best  and  most  careful  consideration.  We  have  been  greatly 
aided  in  our  labors  by  the  very  thorough  and  able  briefs  filed 
in  this  cause,  and  by  the  very  accurate,  comprehensive,  and 
exhaustive  oral  argument  submitted  to  us  by  the  able 
and  learned  counsel  engaged  in  the  case.  The  constitu- 
tional power  of  the  state  legislatures  to  impose  a  tax  upon 
the  people  to  aid  in  the  construction  of  railroads,  canals,  and 
other  works  of  improvement  has  been  undergoing  the  most 
thorough  and  elaborate  discussion  in  many  of  the  states. 
The  question  has  been  passed  upon  by  the  courts  of  twenty- 
four  states.  The  most  of  these  decisions  have  been  based  upon 
the  general  power  of  taxation  possessed  by  the  legislative 
department  of  the  government  In  some  of  the  states  it 
was  held  that  there  was  an  express  delegation  of  power  in 
the  constitution.  We  propose  to  base  our  decision  upon  the 
provisions  of  our  own  constitution,  and  the  adjudications  of 
this  court,  with  such  aid  as  we  can  derive  from  decisions  in 
other  states  in  construing  our  constitution.  It  has  been  ear- 
nestly insisted  by  the  appellants  that  section  six  of  arti- 
cle ten  of  our  State  constitution  contains  a  g^rant  of  power; 
while  the  appellee  has  contended  that  that  section  was  in- 
tended as  a  restriction  and  limitation  upon  the  general  grant 
of  power.  The  decision  of  this  question  will  be  decisive  of 
the  principal  point  involved  in  the  case.  Section  six  of  arti- 
cle ten  reads  as  follows : 

"Sec.  6,  No  county  sliall  subscribe  for  stock  in  any  incon- 
porated  company^  unless  tlte  same  be  paid  for  at  the  time  of 
such  subscription;  nor  shall  any  county  loan  its  credit  to  any 
incorporated  company,  nor  borrow  money  for  the  purpose 
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of  taking  stock  in  any  such  company ;  nor  shall  the  General 
Assembly  ever,  on  behalf  of  the  State,  assume  the  debts  of 
any  county,  city,  town,  or  township,  nor  of  any  corporation 
whatever." 

The  second  rule  laid  down  by  the  Supreme  Court  of  the 
United  States,  in  construing  a  constitution,  reads  thus : 

"The  court  should  look  to  the  history  of  the  times  and 
examine  the  state  of  things  existing  when  the  constitution 
was  framed  and  adopted,  to  ascertain  the  old  law,  the  mis- 
chief, and  the  remedy." 

In  1836,  the  State  of  Indiana  engaged  in  a  general  system 
of  internal  improvements.  The  State  issued  her  bonds  for 
millions  of  dollars,  which  were  sold  in  the  market  at  a  heavy 
discount.  The  money  thus  procured  was  squandered  on 
various  railroads  and  canals,  without  completing  any  of  them. 
The  State  was  unable  to  pay  either  the  interest  or  principal 
of  her  bonded  debt  The  bonds  of  the  State  greatly  depre- 
ciated in  value,  and  her  credit  was  utterly  ruined  in  the 
money  market.  This  wasteful,  reckless,  and  extravagant 
expenditure  of  money  continued  until  1842,  when  the  whole 
system  broke  down,  and  the  completion  of  the  works  com- 
menced was  abandoned  by  the  State.  On  the  28th  day  of 
January,  1842,  the  legislature  passed  an  act, entitled  "an  act 
to  provide  for  the  continuance  of  the  construction  of  all  or 
any  part  of  the  public  works  of  this  State,  by  private  com- 
panies, and  for  abolishing  the  board  of  internal  improve- 
ments and  the  oflSces  of  fund  commissioners  and  chief  engi- 
neer."   The  sixty-first  section  of  said  act  reads  as  follows : 

**  It  shall  be  lawful  for  any  county  within  this  State  to 
take  stock  in  such  association ;  and  for  this  purpose,  the  sev- 
eral boards  doing  county  business  are  hereby  empowered  to 
srubscribe  therefor,  and  to  levy  a  tax  as  for  county  purposes, 
not  exceeding  one  dollar  on  every  hundred  dollars  of  as- 
sessed property,  to  be  applied  to  such  object;  and  the  county 
shall  hold  such  stock  as  individual  stock  is  held  in  such  as- 
sociation." 

Under  this  act  many  private  companies  were  formed.    A 
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large  number  of  the  counties  took  stock  in  such  associations, 
and  issued  bonds  instead  of  levying  taxes,  and  became  there* 
by  largely  indebted 

On  the  14th  of  February,  1848,  the  legislature  passed  an 
act  incorporating  the  Ohio  and  Mississippi  Railroad  Com- 
pany, the  twelfth  section  of  which  reads  as  follows  : 

"  It  shall  be  lawful  for  the  counity  commissioners  of  any 
county  in  the  State  of  Indiana  through  which  said  railroad 
passes,  for  and  on  behalf  of  such  county,  to  authorize,  by  or- 
der on  their  records,  so  much  of  said  stock  to  be  taken  in 
said  railroad  as  they  may  deem  proper  at  any  time  within 
five  years  after  opening  the  books  of  subscription  to  said 
stock:  provided,  however,  that  it  shall  be  and  is  hereby 
made  the  duty  of  said  county  commissioners  in  any  county 
through  which  said  railroad  may  pass,  in  the  State  of  Indi- 
ana, to  subscribe  for  stock  for  and  on  behalf  of  said  county, 
if  a  majority  of  the  qualified  voters  of  said  county,  at  any 
annual  election  within  five  years  after  said  books  are  opened, 
shall  vote  for  the  same  by  placing  on  their  tickets,  subscrip- 
tion to  railroad  stock." 

Under  this  act,  the  most  of  the  counties  through  which 
the  said  railroad  passed,  in  the  State  of  Indiana,  made  sub- 
scriptions of  stock  in  said  company,  and  issued  their  bonds 
to  secure  the  pa3nnent  thereof.    Charters  were  granted  to 
several  other  companies  with  similar  provisions.    Under  the 
State  system  the  State  had  become  bankrupt,  and  under  the 
county  system  many  of  the  counties  had  created  heavy  and 
onerous  debts.     In  1 846  and  1 847,  the  State  effected  a  com- 
promise with  her  bond  holders,  by  surrendering  to  them  the 
Wabash  and  Erie  canal  for  one  half  the  debts,  and  issuing 
new   bonds  for  the  other  half    Such  was  the  condition  of 
our  State  when  the  constitutional  convention  assembled  in 
1850;  and  in  placing  a  construction  upon  the  provisions  of 
our  present  constitution,  we  are  required  to  take  into  consid- 
eration the  provisions  of  the  old  constitution,  existing  laws, 
the  mischiefs  resulting  therefrom,  and  the  remedy  proposed 
in  the  new  constitution. 
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Section  five  of  article  ten  was  adopted  to  prevent  the  State 
from  again  engaging  in  a  system  of  internal  improvements 
on  credit    That  section  reads  as  follows: 

"  Sec.  5.  No  law  shall  authorize  any  debt  to  be  contracted, 
on  behalf  of  the  State,  except  in  the  following  cases :  to 
meet  casual  deficits  in  the  revenue ;  to  pay  the  interest  on 
the  State  debt;  to  repel  invasion,  suppress  insurrection,  or,  if 
hostilities  be  threatened,  to  provide  for  the  public  defense." 

This  section  does  not  prohibit  the  State  from  building  rail* 
roads  or  canals,  but  it  does  provide  that  no  debt  shall  be 
contracted  for  that  purpose.    The  legislature  undoubtedly 
possesses  the  power,  under  the  general  grant  of  powers,  to 
engage  in  the  construction  of  works  of  public  use,  provided 
she  has  the  money  and  pays  for  the  work  as  it  progresses. 
The  only  limitation  or  restriction  on  the  power  of  the  gen- 
eral assembly  is,  that  no  debt  shall  ever  be  contracted  on 
behalf  of  the  State  for  such  object.    Sections  five  and  six  of 
article  ten  engaged  the  earnest  and  serious  attention  of  the 
convention.    The  discussion  of  the  matters  embraced  there- 
in  consumed  six  entire  days,  and  was  conducted  with  great 
earnestness  and  marked  ability.    The  debates  in  the  conven- 
tion on  the  matters  embraced  in  sections  five  and  six  show 
that  nearly  every  speaker  referred  to  the  financial  condition 
of  the  State,  counties,  cities,  and  the  people,  produced  by  the 
attempt  to  construct  railroads  and  canals  on  credit;  nearly 
every  speaker  expressed  himself  in  favor  of  the  construction 
of  such  works,  but  declared  that  the  past  experience  had 
demonstrated  that  it  was  neither  wise,  safe,  nor  politic  to  per- 
mit either  the  State  or  counties  to  create  any  debt  for  such 
purpose.    There  was  great  diversity  of  sentiment  in  the  con- 
vention.   Some  of  the  members  advocated  absolute  prohibi- 
tion; a  few  opposed  any  restriction;  but  the  great  majority 
were  in  fitvor  of  retaining  the  power,  and  desired  to  place 
such  restrictions  and  limitations  upon  the  exercise  of  the 
-power  as  would  prevent  in  the  future  the  evils  that  resulted 
firom  the  credit  system.    The  result  was  the  adoption  of  sec- 
tions five  and  six,  which,  by  plain  implication,  admit  that  by 
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the  general  grant  of  legislative  power,  the  power  was  dele- 
gated to  the  General  Assembly,  and  these  sections  were  in- 
tended to  restrict  and  limit  the  power  conferred,  in  such  a 
manner  as  to  prevent  the  creation  of  any  debt  by  the  State 
or  counties  for  such  purpose. 

Let  us  analyze  section  six,  and  see  what  it  contains.  It  con- 
tains four  propositions;  first,  no  county  shall  subscribe  for 
stock  in  any  incorporated  company,  unless  the  same  be  paid 
for  at  the  time  of  such  subscription ;  second,  no  county  shall 
loan  its  credit  to  any  incorporated  company;  third,  no  county 
shall  borrow  money  for  the  purpose  of  taking  stock  in  any 
such  company;  fourth,  that  the  General  Assembly  shall 
never,  on  behalf  of  the  State,  assume  the  debts  of  any  county, 
city,  town,  or  township,  or  of  any  corporation  whatever. 
These  propositions  are  plainly  stated,  and  seem  to  be  easily 
understood,  except  the  clause  prohibiting  a  county  from  loan- 
ing its  credit  to  any  incorporated  company.  The  meaning 
of  this  clause  is  rendered  plain  by  reference  to  the  practice 
that  prevailed  under  the  act  of  1842.  Quite  a  number  of 
the  counties  had  guaranteed  the  payment  of  bonds  issued  by 
the  private  associations  that  had  been  organized  under  the 
act  of  1842.  The  object  of  the  inhibition  in  question  was 
to  prohibit  and  render  impossible  this  practice.  These  propo- 
sitions* are  all  stated  negatively.  They  were  intended  as  lim- 
itations upon  the  general  powers  granted  by  section  i  of  ar- 
ticle 5,  and  necessarily  assumed  the  negative  form.  Let  us 
transpose  tlie  first  clause,  and  state  it  aflimatively.  Thus 
transposed,  it  would  read,  "Any  county  may  subscribe  for 
stock  in  any  incorporated  company,  if  such  stock  is  paid  for 
at  the  time  of  such  subscription.''  This  is  the  plain  and  un- 
doubted meaning  of  this  clause.  If  the  purpose  had  been 
to  absolutely  prohibit  a  county  from  subscribing  for  stock, 
the  object  would  have  been  effectually  accomplished  by 
omitting  the  condition.  The  section  would  then  have  read, 
**  No  county  shall  subscribe  for  stock  in  any  incorporated 
company."  Such  language  would  have  been  plain  and  unam- 
biguous, and  there  would  have  been  no  room  for  doubt  The 


NOVEMBER  TERM,  1870.  .  20^ 

The  Lafayette,  Muade,  and  Bloomington  R.  R.  Co.  and  Another  v.  Geiger. 

prohibition  would  have  been  absolute.  It  will  not  do  to  say 
that  this  clause  was  intended  as  a  prohibition.  It  was  a  lim* 
itation  upon  an  existing  right  It  is  manifest  that  the  framers 
of  the  constitution  supposed  that  the  power  to  subscribe  for 
stock  had  been  previously  granted,  for  it  would  be  absurd  to 
suppose  that  they  would  either  attempt  to  prohibit  or  litnit  a 
power  that  did  not  exist  If  this  clause  is  treated  as  a  prohibi- 
tion, it  unavoidably  results  that  the  same  construction  must  be 
placed  on  section  five,  which  would  deprive  the  General  As- 
semby  of  the  power  to  construct  a  railroad  or  canal,  although 
she  had  the  money  to  pay,  and  contracted  no  debt  therefor. 
Nor  would  the  evils  of  such  a  construction  stop  here.  Section 
twenty-one  of  article  one  reads  as  follows :  ''  No  man's  par- 
ticular services  shall  be  demanded  without  just  compensation. 
No  man's  property  shall  be  taken  by  law  without  just  com- 
-pensation;  nor  except  in  case  of  the  state,  without  such  com- 
pensation first  assessed  and  tendered."  If  the  construction; 
contended  for  were  applied  to  the  sentence,  that  '^no  man's, 
property  shall  be  taken  by  law  without  just  compensation," 
it  would  deprive  the  General  Assembly  of  the  power  to  grant 
the  right  of  eminent  domain  to  any  incorporated  company. 
If  this  sentence  werp  transposed,  and  stated  in  an  afHrmative. 
manner,  it  would  read,  "Any  man's  property  may  be  taken  i 
by  law,  for  a  public  use,  provided  just  compensation  is  made 
therefor;  and  if  such  property  is  taken  by  any  person:  other 
than  the  state,  the  compensation  shall  be  assessed  and  ten- 
dered before  it  can  be  taken."  The  evident  purpose  was  to 
recognize  the  existence  of  the  right  of  eitiinent  domain;  and' 
to  impose  a  restriction  upon  the  exercise  of  such  right,  so  as 
to  prevent  a  corporation  from  taking  private  property  until 
just  compensation  had  been  assessed  and  tendered.. 

The  sixth  section  provides,  that "  no  county  shall  :subscribe 
for  stock  in  any  incorporated  company^'  &c.  This  lang^uag^ 
is  g^eneral.  It  does  not  define  the  character  or  purposes  of 
the  company.  It,  therefore,  becomes  necessaqrto  ascertain, 
if  possible,  the  character  and  purposes  of  ttie?  company  in- 
VoL.  XXXIV.— 14 
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tended  by  the  framersof  the  constitution.    Mr.  Justice  Mar- 
tin, in  delivering  the  opinion  of  the  Supreme  Court  of  Mich- 
igan, in  the  case  of  Swan  v.  WiUiants,  2  Mich.  427,  gives  a 
very  clear  and  comprehensive  definition  of  the  difierent 
classes  of  corporations.     He  says,  **  Most  certain  it  is  that  as 
to  all  their  rights,  powers  and  responsibilities,  three  grand 
classes  of  corporations  exist :  first,  political,  or  municipal  cor- 
porations, such  as  counties,  towns,  cities  and  villages,  which, 
from  their  nature,  are  subject  to  the  unlimited  control  of  the 
legislature ;  second,  those  associations  which  are  created  for 
public  benefit,  and  to  which  the  government  delegates  a  por- 
tion of  its  sovereign  power,  to  be  exercised  for  public  utility, 
such  as  turnpike,  bridge,  canal  and  railroad  companies ;  and, 
third,  strictly  private  corporations ,  where  the  private  interest  of 
corporators  is  the  primary  object  of  the  association,  such  as 
banking,  insurance,  manu&cturing,  and  trading  companies."* 
It  is  quite  clear  to  us  that  the  framers  of  the  constitution, 
'in  using  the  phrase  "  incorporated  company,"  referred  to  the 
second  grand  class  of  incorporations  as  above  defined.  This 
is  manifest  from  several   considerations.    The  power  was 
being  conferred  upon  counties,  which  are  included  in  the 
first  grand  class.    It  certainly  was  not  the  intention  to  author- 
ize counties  to  'subscribe  for  stock  in  townships,  cities,  or 
'towns.     It  is  equally  plain  that  it  was  not  intended  that 
counties  should  subscribe  for  stock  in  strictly  private  corpo- 
rations, such  as  banking,  insurance,  manufacturing,  or  trading 
companies.    It  was  broadly  admitted  in  arg^ument,  and  is 
well  settled  on  principle,  and  by  a  long  and  unbroken  line  of 
decisions,  that  the  power  of  taxation  cannot  be  exercised  for 
-private  purposes;  it  must  be  for  a  public  use.    The  meaning 
and  intention  of  the  framers  of  the  constitution  are  rendered 
x^uite  plain  andtobvious,  when  we  "  look  to  the  history  of  the 
times,  and  examine  the  state  of  things  existing  when  the 
constitution  was  framed  and  adopted."    The  policy  of  the 
State  had  been  to  encourage  counties  to  take  stock  in  canal 
and  railroad  companies.    Laws  then  in  existence  authorized 
^uch  subscriptions.    Besides,  the  debates  in  the  convention 
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to  them,  and  they,  with  full  knowledge  that  it  i3  intended  to 
subscribe  for  stock,  impose  the  tax  on  themselves,  they  will 
have  no  cause  of  complaint  against  any  person  but  them- 
selves. 

Having  arrived  at  the  conclusion  that  section  six  of  article 
ten  recc^^nizes  the  existence  of  the  constitutional  power  in 
the  legislature  to  authorize  municipal  corporations  to  sub- 
scribe for  stock  in  railroad  companies,  subject  to  the  limita- 
tions prescribed,  we  are  next  required  to  determine  whether 
this  power  carries  with  it,  by  necessary  implication,  the  power 
to  adopt  such  means  as  may  be  adequate  to  accomplish  the 
end  proposed. 

Marshall,  C.  J.,  in  delivering  the  unanimous  decision  of 
the  court,  in  the  case  of  M'Ctdloch  v,  Maryland^  4  Wheat 
316,  says,  "We  admit,  as  all  must  admit,  that  the  powers  of 
the  government  are  limited,  and  that  its  limits  are  not  to  be 
transcended.  But  we  think  that  the  sound  construction  of 
the  constitution  must  allow  to  the  national  legislature  that 
discretion  with  respect  to  the  means  by  which  the  powers  it 
confers  are  to  be  carried  into  execution,  which  will  enable 
that  body  to  perform  the  high  duties  assigned  to  it  in  the 
manner  most  beneficial  to  the  people.  Let  the  end  be  legiti- 
mate, let  it  be  within  the  scope  of  the  constitution,  and  all 
means  which  are  appropriate,  which  are  plainly  adapted  to 
that  end,  which' are  not  prohibited,  but  consist  with  the  letter 
and  spirit  of  the  constitution,  are  constitutional." 

In  the  case  of  Thayer  \.  Hedges^  23  Ind.  141,  this  court 
adopts  the  rule  of  construction  laid  down  by  Marshall,  C 
J.  Frazer,  J.,  in  speaking  for  the  court,  says,  "  To  do  so,  it 
may  resort  to  any  measure  which  is  appropriate,  which  plainly 
conduces  to  that  end,  and  which  is  not  prohibited,  and  is  not 
inconsistent  with  the  letter  or  spirit  of  the  constitution.^' 

In  support  of  this  rule  of  construction,  we  refer  to  the  fol- 
lowing authorities :  Martin  v.  Hunte/s  Lessee,  i  Wheat  304 ; 
Cohens  v,  Virginia,  6  Wheat  264;  Bank  of  the  U.  S.  v.  Norton, 
3  A.  K.  Marsh.  422 ;  Braynardv.  Marshall,  8  Pick.  194 ;  Hemp- 
stead y^Reedf  6  Conn.  480;  Commonwealth  v.  Lewis^  6  Bioii, 
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266;  Eubank  v.  Poston,  5  T.  B.  Monr.  286;  U.  S.  v.  Fisher,  2 
Cranch,  358 ;  ATCtiUoch  v:  Maryland,  4  Wheat  316 ;  Woodson 
V.  Randolph,  i  Va.  Cas.  128 ;  Magill  v.  Parsons,  4  Conn.  317 ; 
Commonwealth  v.  Morrison,  2  A.  KL  Marsh.  75 ;  Osbom  v.  K 
5.  jSoif^,  9  Wheat  738 ;  li^^z^'m^zif  v.  Southard,  10  Wheat  i. 
It  is  conceded  that  section  one  of  article  five  and  section 
six  of  article  ten,  combined,  confer  on  the  General  Assembly 
die  power  to  authorize,  by  appropriate  legislation,  municipal 
corporations  to  subscribe  for  stock  in  railroad  companies,  on 
the  express  condition  that  the  money  is  paid  at  the  time  of 
such  subscription ;  that  counties  cannot  loan  their  credit  or 
borrow  money  for  such  purpose;  that  the  counties  have  no 
means  of  obtaining  money  except  by  taxing  the  people ;  and 
that  it  would  be  a  fraud  upon  the  tax-payers  to  obtain  the 
money  by  indirect,  un&ir,  and  illegal  modes.  Does  it  not 
necessarily  and  unavoidably  result  from  these  premises,  that 
the  only  fidr  and  legitimate  mode  of  obtaining  the  money  for 
such  purpose,  is  to  submit  the  question  to  the  people ;  and 
that  the  means  adopted  in  the  case  under  consideration  were 
appropriate,  plainly  conduced  to  the  end,  were  not  prohibited, 
and  are  not  inconsistent  with  the  letter  and  spirit  of  the  con- 
stitution? 

We  have  heretofore  shown  that  it  is  a  rule  of  construction 
that  a  cbtemporary  exposition  of  the  constitution,  practiced 
and  acquiesced  in  for  a  period  of  years,  fixes  the  construction ; 
and  that  the  court  will  not  shake  or  control  it  We  have 
shown  what  was  the  policy  of  the  State,  as  declared  in  her 
legislative  acts.  We  now  proceed  to  show  what  exposition 
has  been  given  of  the  old  constitution  and  the  laws  passed 
under  it,  authorizing  counties  to  take  stock  in  railroad  com* 
panies,  and  of  the  new  constitution. 

The  question  was  submitted  to  the  voters  of  Knox  county, 
under  the  twelfth  section  of  the  special  charter  of  the  Ohio 
aad  Mississippi  Railroad  Company,  whether  they  were  in 
£ivor  of  the  county  subscribing  for  stock  in  such  company. 
The  vote  was  in  fitvor  of  such  subscription.  The  bonds  of 
the  county'  were  issued  prior  to  the  adoption  of  the  present 
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constitution.  The  county  afterwards  refused  to  pay  the  inter- 
est upon  such  bonds.  William  H.  Aspinwali  and  others,  who 
were  the  owners  of  some  of  the  bonds  issued  by  said  county, 
commenced  an  action  in  the  circuit  court  of  the  United 
States  ag^nst  the  commissioners  of  said  county,  to  recover 
the  amount  of  interest  due  on  such  bonds.  The  plaintifis 
recovered  a  judgment  in  the  circuit  court,  and  the  defendants 
appealed  to  the  Supreme  Court  of  the  United  States,  where 
the  judgment  was  affirmed.  The  Supreme  Court  held  the 
law  under  which  such  subscription  was  made  to  be  valid, 
and  that  the  action  of  the  board  of  commissioners  was  bind- 
ing upon  the  county.    See  21  How.  539. 

After  the  rendition  of  this  judgment,  the  commissioners 
of  said  county  refused  to  levy  a  tax  to  pay  such  judgment 
The  same  plaintiffs  commenced  a  proceeding  by  mandate 
against  the  commissioners  of  said,  county  in  the  circuit 
court  of  the  United  States,  to  compel  them  to  levy  a  tax  to 
raise  money  to  pay  said  judgment.  A  peremptory  mandate 
was  awarded.  The  commissioners  again  appealed  to  the 
Supreme  Court  of  the  United  States,  where  the  judgment 
below  was  again  affirmed.    See  24  How.  376. 

The  people  of  Daviess  county,  by  a  popular  vote  under  said 
twelfth  section,  decided  in  favor  of  taking  thirty  thousand  dol- 
lars stock  in  said  railroad.  The  vote  was  taken  on  the  first 
Monday  of  March,  1849.  '^^^  commissioners  of  said  county, 
on  the  loth  of  September,  1852,  in  pursuance  of  said  act  and 
election,  subscribed  for  such  stocK  and  issued  the  bonds  of 
the  county.  The  new  constitution  took  eiiect  on  the  ist  day 
of  November,  185 1.  The  commissioners  of  said  county  re- 
fused  to  pay  the  interest  on  such  bonds.  The  holders  of  the 
bonds  commenced  an  action  in  the  circuit  court  of  the  Uni- 
ted States  against  the  commissioners  of  said  county,  to  re- 
cover two  instalments  of  interest  on  such  bonds.  The  judges 
of  the  circuit  court  divided  and  certified  a  division  of  opinion^ 
and  on  that  the  case  went  to  the  Supreme  Court  of  the  Uni- 
ted States.  The  vote  had  been  taken  under  the  old  constitu- 
tioQ»  and  the  subscription  had  been  made^  and  the  bonds  hdid 
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been  issued,  after  the  new  constitution  took  eilect  The  ques- 
tion was,  whether  at  the  time  when  the  dew  constitution  took 
effect,  there  was  not  such  a  right  to  the  subscription  and 
bonds  vested  in  the  railroad  company  as  could  be  upheld, 
notwithstanding  the  constitutional  prohibition  against  a 
county  subscribing  for  stock  in  a  railroad  company,  and  issu- 
ing bonds  therefor,  instead  of  paying  for  the  same  at  the 
time  when  such  subscription  was  made. 

The  Supreme  Court  held  that  the  vote  in  favor  of  the  sub- 
scription was  valid,  but  that  the  subscription  and  bonds  were 
void  for  the  reason  that  the  sixth  section  of  article  ten  of  our 
constitution  prohibited  a  county  from  subscribing  for  stock 
in  a  railroad  company  unless  the  money  was  paid  at  the 
time  the  subscription  was  made. 

We  regard  this  decision  as  entitled  to  great  weight  in  the 
case  under  consideration,  for  the  reason  that  it  furnishes  a 
cotemporary  exposition  of  the  section  under  discussion,  and 
shows  that  the  prohibition  in  said  section  was  not  against  a 
county  subscribing  for  stock,  but  against  issuing  the  bonds 
of  the  county,  instead  of  paying  the  money  as  required  by 
said  section.    The  court  held  that  the  power  conferred  by 
the  charter  being  upon  a  county,  a  public  corporation,  or  civil 
institution  of  government,  did  not  constitute  such  a  contract 
as  contemplated  by  the  constitution,  which  prohibits  any  state 
from  passing  any  law  "  impairing  the  obligation  of  a  contract." 
See  Aspinwallv,  The  Commissioners  of  Daviess  Co.  22  How.  364. 
We  will  next  examine  the  adjudications  of  this  court  and 
see  what  construction  has  been  placed  upon  the  section  un- 
der consideration.    In  The  City  of  Aurora  v.  West^  9  Ind.  74, 
Perkins,  J.,  in  delivering  the  unanimous  opinion  of  this  court, 
says,  *'  The  internal  improvement  of  a  state  by  means  of  roads 
and  canals  has  always  been  a  legitimate  subject  to  call  into 
exercise  the  legislative  power  of  the  state.    It  has  been,  and* 
still  is,  thus  in  Indiana.    Under  the  old  constitution,  such 
improvements  could  be  carried  on  by  means  of  loans,  creat- 
ing^ a  State  debt    Under  the  new,  they  cannot  be  carried  on 
by  that  particular  means  by  the  State,  but  must  be  paid  for 
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by  taxes  raised  as  the  works  progress.  This  is  an  express 
limitation  on  the  exercise  of  the  power  by  the  State  inserted 
in  the  constitution.  The  same  limitation  is  imposed  upon 
the  exercise  of  a  like  power  by  the  counties  of  the  State. 
Section  six  of  article  ten,  by  implication,  concedes  the  power 
to  counties  to  take  stocky  at  all  events  by  permission  of  the  leg- 
islature, in  companies  chartered  to  construct  works  of  internal 
improvement, — under  the  new  constitution,  by  making  cash 
payment  at  the  time,  under  the  old,  as  we  have  seen,  with- 
out; and  it  does  not  impose  any  limitation  upon  the  power 
of  cities  touching  the  matter,  while  it  shows  that  the  subject 
of  their  taking  stock  in  such  companies  must  have  been  be- 
fore the  constitutional  convention.  The  provisions  in  the 
new  constitution,  then,  on  the  question  under  consideration, 
amount  to  this :  They  admit  the  power  of  the  State  to  con- 
struct works  of  internal  improvement,  but  forbid  her,  in  her 
State  capacity  to  create  a  debt  for  that  purpose.  They  grant 
that  the  power  may  be  conferred  upon  counties  to  take  stockin 
companies  chartered  to  construct  such  works ^  but  require  sinml" 
taneous  payment^ 

This  court,  in  case  oi  Dronberg'erv.Reed,  1 1  Ind.  420,  says, 
*^  Can  the  taking  in  this  case  be  regarded  as  having  been  by 
the  state  ?  Strictly  speaking,  all  private  property  taken  for  pub- 
lic use  is  taken  by  the  state.   No  other  power  can  take  it.   It 
must  be  takeii  by  the  sovereign  power  in  the  exercise  of  tiie 
right  of  eminent  domain.    The  public  necessity  and  conve- 
nience have  always  indicated  highways  as  one  of  the  objects 
for  which  the  state  might  take  private  property.   But  the  state 
does  not  always — ^scarcely  ever,  indeed — take,  the  property  di- 
rectly herself.    She  acts  through  agents.    It  is,  nevertheless^ 
the  state  that  takes  by  her  agents.    But  after  the  policy  was 
adopted,  of  permitting  corporations,  such  as  canal,  railroad, 
*and  turnpike  companies,  to  construct  certain  highways^  or 
quasi  highways,  at  their  own  expense  and  for  their  own  profit, 
instead  of  the  state,  and  to  take  private  property  for  that 
purpose,  it  sometimes  happened  that  certain  of  those  com- 
panies became  unable  to  pay  for  the  property  so  taken  ;  aad 
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to  obviate  this  difflcultyi  to  remedy  this  evil,  the  clause  in 
1he  new  constitution  was  framed  in  the  language  we  have 
quoted.  It  was  not  veiy  happily  chosen.  It  is  certainly  not 
very  perspicuous,  and  does  not  evince  a  very  clear  idea  of 
the  subject  to  have  existed  in  the  mind  of  the  author  of  the 
section.  But  we  know,  historically,  that  it  was  aimed  at  the  ' 
companies  and  the  evil  we  have  stated.  This  fact  should 
have  influence  in  its  construction^" 

The  foregoing  cases  have  been  referred  to  and  approved 
by  this  court,  in  TAe  EvansviUe,  &c.,  R.  R>  v.  City  of  EvansviUe^ 
15  Ind.  395;  The  Board  of  Commissioners  of  Bartholomew 
Co.  V.  Bright^  i8  Ind.  93;  and  Tlte  City  of  Aurora  v.  West^  22 
Ind  88. 

This  court,  in  the  case  of  Thompson  v.  The  City  ofPeru^  29 
Ind.  305,  refers  to  and  fully  approves  of  the  opinion  and  rea* 
soning  of  Perkins,  J.,  in  The  City  of  Aurora  v.  West,  9  Ind. 
74.  Gregory,  C.  J.,  in  speaking  for  the  entire  court,  says, 
^  It  is  insisted  that  this  section  is  within  the  prohibition  con- 
tained in  sections  five  and  six  of  article  ten  of  the  constitu* 
tion.  The  former  section  prohibits  the  State  from  contract* 
ing  a  debt  to  aid  in  the  work  of  internal  improvement;  and 
the  latter  prohibits  counties  from  subscribing  for  stock  in 
any  incorporated  company,  unless  the  same  be  paid  for  at 
the  time  of  such  subscription." 

The  section  of  the  constitution  under  consideration  is  not 
self-executing.  It  requires  the  affirmative  action  of  the  leg^ 
islature,  authorizing  the  boards  of  commissioners  to  sub- 
scribe for  stock.  This  doctrine  is  very  fully  discussed  and 
decided  in  Harney  v.  The  Indianapolis,  &c.,  R.  R.  Co.,  32  Ind. 
244.  Frazer,  C.  J.,  in  delivering  the  unanimous  decision 
of  the  court,  says:  "The  counties  are  corporations  created 
for  the  purpose  of  convenient  local  municipal  government, 
and  possess  only  such  powers  as  are  conferred  upon  them 
by  law.  They  act  by  a  board  of  commissioners  whose 
authority  is  defined  by  statute.  One  of  the  powers  con- 
ferred is,  to  collect  taxes  levied  upon  the  people  and 
property  within  the  county.     In  the  disposition  of  the 
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money  thus  collected  into  its  general  treasury,  the  board 
has  not  unlimited  discretionary  choice  as  to  the  objects  up- 
on which  it  shall  be  expended.    It  can  only  be  applied  to 
certain  specified  objects,  and  the  building  of  railroads  is  not 
one  of  these  objects,  or  necessary  to  carry  into  effect  any  of 
the  purposes  for  which  such  corporations  were  created.  The 
statutes  defining  the  powers,  both  corporate  and  judicial,  of 
boards  of  county  commissioners,  enumerate  the  powers  given 
with  care ;  so  that  there  is  little  room  for  doubt  as  to  the  ex- 
tent of  those  powers.  •  If  the  authority  attempted   to  be 
exercised  in  this  instance  had  been  conferred,  the  statute  giv- 
ing it  would  not  have  escaped  the  attention  of  the  learned 
counsel  representing  the  appellees,  whose  carefully  prepared 
printed  argument  so  well  attests  the  skill  and  industry  to 
which  the  important  interests  of  his  clients  have  been  com- 
mitted.   But  no  such  statute  is  brought  to  our  attention. 
While  it  is  undoubtedly  true,  that  municipal  corporations,  in 
common  with  all  other  instrumentalities  of  government,  are 
established  for  the  public  good,  it  is  not  true  that  they  are 
ordinarily  lefl  at  liberty  to  exercise  an  unlimited  discretion 
in  accomplishing  that  object,  or  that  they  are  possessed  of 
that  discretion  unless  there  is  an  express  limitation  imposed. 
The  power  to  collect  money  by  the  imposition  of  taxes  is  a 
high  sovereign  power,  and  it  is  not  to  be  assumed  that  the  leg- 
islature has  delegated  that  power  to  municipalities  for  discre- 
tionary purposes  where  it  has  named  the  purposes  for  which 
the  money  must  or  may  be  expended.     Such  enumeration 
of  objects  of  expenditure  would,  according  to  all  authority, 
exclude  objects  not  enumerated  or  implied.    It  need  not  be 
controverted  that  the  legislature  could  clothe  counties  with 
power  to  make  such  donations  as  was  here  attempted.    That 
is  not  the  question  before  us.    Has  it  been  done  ?    Unless 
the  statute  book  shows  affirmatively  that  it  has  been  done 
expressly  or  by  fair  implication,  the  conclusion  is  irresistible 
that  the  action  of  the  board  of  Montgomery  county  was 
without  authority  of  law,  and  therefore  void.    There  is  no 
such  statute/' 
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The  Supreme  Court  of  the  United  States,  in  Ttiamsan  v. 
Lee  County^  3  Wall.  327,  say:  "A  county  or  other  muni- 
cipal corporation  has  no  inherent  right  of  legislatiofi,  and 
cannot  subscribe  for  stock  in  a  public  improvement,  unless 
authorized  to  do  so  by  the  legislature.  Such  a  corporation 
acts  wholly  under  a  delegated  authority,  and  can  exercise  no 
power  which  is  not  in  express  terms  or  by  fair  implication 
conferred  upon  it  But  the  legislature  of  a  state,  unless  re* 
strained  by  the  organic  law,  has  the  right  to  authorize  a 
muncipal  corporation  to  take  stock  in  a  railroad  or  other 
work  of  internal  improvement,  to  borrow  money  to  pay  for 
it,  and  to  levy  a  tax  to  repay  the  loan.  And  this  authority 
caa  be  conferred  in  such  a  manner,  that  the  object  can  be  at* 
tained,  either  with  or  without  the  sanction  of  the  popular  vote." 

Section  six  of  article  ten  of  our  State  constitution  express- 
ly prohibits  a  county  from- borrowing  money  to  pay  for  stock 
subscribed  for  by  such  county;  consequently,  so  much  of  the 
above  opinion  as  declares  the  right  of  a  county  to  borrow 
money  will  not  apply  in  this  State. 

The  fourteenth  section  of  the  act  in  question  provides,  that 
''said  board  of  commissioners  may,  after  the  assessment  here- 
in provided  for  or  any  part  thereof  shall  have  been  collected, 
take  stock  in  such  railroad  company  from  time  to  time,  in 
the  name  of  the  proper  county  or  township,  as  the  case  may 
be,  and  pay  therefor  when  the  same  is  taken,  out  of  the 
money  so  collected  as  aforesaid,"  &c.  Now  it  is  plain  from 
the  above  quoted  provision  that  this  act  was  not  intended  to 
bind  a  county  for  a  dollar  until  the  money  shall  be  in  the 
treasury  from  the  special  tax  levied  to  pay  for  the  stock,  and 
no  subscription  is  authorized  to  be  made  until  that  time. 
This  complies  with  the  plain  and  undoubted  requirements  of 
our  constitution.  When  the  money  is  in  the  treasury,  there 
is  no  limitation  or  restriction  contained  in  the  sixth  section. 

We  therefore  hold  that  the  General  Assembly  possessed 
the  power  under  the  constitution  to  authorize  counties  to 
subscribe  for  stock  in  a  railroad  company,  on  the  express 
condition  that  the  stock  is  paid  for  in  money  at  the  time 
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when  the  subscription  is  made ;  and  that  the  means  provided 
in  the  said  act  to  raise  the  money  with  which  to  pay  for 
said  stock  were  appropriate,  plainly  conduced  to  the  end 
proposed,  were  not  prohibited  by  the  constitution,  and  were 
not  inconsistent  with  the  letter  or  spirit  of  the  constitution. 

The  case  under  consideration  involves  the  right  of  a  coun- 
ty to  make  subscriptions  tx>  a  railroad.  We  only  decide  the 
real  question  involved  in  the  case.  There  are  other  causes 
pending  in  this  court  involving  the  right  of  counties  to  make 
donations  to  railroad  companies,  and  of  townships  to  sub- 
scribe for  stock  and  to  make  donations  to  railroad  companies. 
As  to  these  cases,  we  withhold  the  expression  of  any  opinion. 

It  is  next  insisted  by  the  appellees  that  the  act  in  question 
violates  the  twenty*fifth  section  of  article  one  of  our  State 
constitution.  This  section  reads  as  follows :  '*  No  law  shall 
be  passed,  the  taking  effect  of  which  ^hall  be  made  to  de- 
pend upon  any  authority,  except  as  provided  in  this  consti- 
tution." 

It  is  claimed  on  the  authority  of  the  above  section,  first, 
that  the  act  in  question  is  no  law;  that  it  is  not  an  expres- 
sion of  the  legislative  will  as  law,  but  only  a  proposition  to 
make  law;  second,  that  if  it  be  law  and  an  expression  of  the 
legislative  will,  still  its  taking  effect  is  made  to  depend,  not 
on  the  will,  of  the  legislature,  but  on  the  will  of  the  people. 

.  The  point  relied  upon  is,  that  the  vote  of  the  people  gives 
vitality  and  validity  to  the  act ;  in  other  words,  that  it  does 
not  become  a  law  until  it  has  been  ratified  by  a  vote  of 
the  people.  The  precise  question  was  raised  in  the  case  of 
The  C.  W.  &  Z.  Railroad  v.  Commissioners  of  Clintoh  County , 
I  Ohio  St  7J.  The  question  is  discussed  with  great  clear- 
ness, force,  and  ability  by  Ranney,  J.,  and  as  we  fully  concur 
in  the  views  expressed  by  him,  we  will  quote  from  his  opin- 
ion. That  able  and  learned  judge,  speaking  for  the  court, 
says:  ''That  the  Cxeneral  Assembly  cannot  surrender  any 
portion  of  the  legislative  authority  with  which  it  is  invested, 
or  authorize  its  exercise  by  any  other  person  or  body,  is  a 
proposition  too  clear  for  argument,  and  is  denied  by  no  one. 
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This  inability  arises  no  less  from  the  general  principle  appli- 
cable to  every  delegated  power  requii^ing  knowledge,  discre- 
tion, and  rectitude,  in  its  exercise,  than  from  the  constitution 
itself.  The  people,  in  whom  it  resided,  have  voluntarily  re- 
linquished its  exercise,  and  have  positively  ordained  that  it 
shall  be  vested  in  the  General  Assembly.  It  can  only  be  re- 
claimed by  them,  by  an  amendment  or  abolition  of  the  con- 
stitution, for  which  they  alone  aris  competent.  To  allow  the 
General  Assembly  to  cast  it  back  upon  them,  would  be  to 
subvert  the  constitution  and  change  its  distribution  of  pow- 
ers, without  dieir  action  or  consent  The  checks,  balances, 
and  safegards  of  that  instrument  are  intended  no  less  for  the 
protection  and  safety  of  the  minority  than  the  majority; 
hence,  while  it  continues  in  force,  every  citizen  has  a  right  to 
demand  that  his  civil  conduct  shall  only  be  regulated  by  the 
associated  wisdom,  intelligence,  and  integrity  of  the  whole 
representation  of  the  State. 

"  But  while  this  is  so  plain  as  to  be  admitted,  we  think  it 
equally  undeniable,  that  the  complete  exercise  of  legislative 
power  by  the  Greneral  Assembly  does  not  necessarily  require 
the  act  to  so  apply  its  provisions  to  the  subject  matter  as  to 
compel  their  employment  without  the  intervening  assent  of 
other  persons,  or  to  prevent  their  taking  effect,  only  upon 
the  performance  of  conditions  expressed  in  the  law. 

''  Indeed,  the  whole  body  of  our  legislation,  as  well  as  that 
of  every  other  state,  is  divided  between  laws  which  impera- 
tively command  or  prohibit  the  performance  of  acts,  and 
those  which  only  authorize  or  permit  them.  Time  and  space 
would  both  fail  me,  to  refer  in  detail  to  all  of  those  of  the 
latter  description.  A  few,  however,  will  serve  to  illystrate 
the  whole.  The  county  commissioners  in  each  county  are 
authorized,  but  not  required,  to  erect  public  buildings,  and 
to  erect  and  establish  poor  houses,  in  their  respective  coun- 
ties, and  to  levy  taxes  for  these  purposes.  In  these  cases, 
with  many  others  that  might  be  mentioned,  the  discretion  is 
vested  in  the  county  commissioners.    *    *    * 

**  But  because  such  discretion  is  given,  are  these,  and  all 
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similar  enactments,  to  be  deemed  imperfect  and  nugatory? 
It  would  take  a  bold  man  to  affirm  it.  In  what  does  this 
discretion  consist?  Certainly  not  in  fixing  the  terms  and 
conditions  upon  which  the  act  may  be  performed,  or  the  ob- 
ligations thereupon  attaching.  These  are  all  irrevocably 
prescribed  by  the  legislature,  and  whenever  called  into  oper- 
ation, conclusively  govern  every  step  taken.  The  law  is 
therefore  perfect,  final,  and  decisive,  in  all  its  parts,  and  the 
direction  given  only  relates  to  its  execution.  It  may  be  em- 
ployed or  not  employed;  if  employed  it  rules  throughout;  if 
not  employed  it  still  remains  the  law,  ready  to  be  applied, 
whenever  the  preliminary  condition  is  performed.  The  true 
distinction,  therefore,  is,  between  the  delegation  of  power  to 
make  the  law,  which  necessarily  involves  a  discretion  as  to 
what  it  shall  be,  and  conferring  an  authority  or  discretion  as 
to  its  execution,  to  be  exercised  under  and  in  pursuance  of 
the  law.  The  first  cannot  be  done;  to  the  latter  no  valid 
objection  can  be  made. 

"  The  act  under  consideration  is  mandatory  in  some  of  its 
provisions,  and  leaves  a  discretion  in  others.  It  commands 
the  vote  to  be  taken,  and  if  the  subscription  is  made,  it  im- 
peratively directs  all  the  subsequent  proceedings.  But  it 
submits  to  the  discretion  of  the  voters  of  Clinton  county, 
who  are  chiefly  interested  and  to  bear  the  burden,  if  assumed, 
whether  the  subscription  shall  be  made,  and  the  law  thus 
fully  executed.  But  this  power  of  deciding  upon  its  execu- 
tion, so  far  from  being  contradictory  to  or  inconsistent  with 
the  act,  is  the  condition  prescribed  by  the  law  making  power 
itself,  upon  which  alone  it  is  permitted  to  have  effect.  It  is 
not  tl^e  vote  that  makes,  alters,  or  even  approves  the  law, 
but,  as  well  remarked  by  one  of  the  counsel,  it  is  the  law  that 
makes  the  vote,  and  prescribes  everything  to  be  done  con- 
sequent upon  it" 

The  above  decision  draws  a  distinction  between  the  taking 
effect  of  a  law  and  its  execution  or  enforcement.  The  same 
distinction  has  been  made  by  this  court  in  several  cases.  In 
the  case  of  The  Board  of  Commissioners  v.  Spider^  13  Ind. 
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235,  this  court  say :  "  It  is  insisted  that  the  power  to  organize 
new  counties  has  never  been  exercised  by  direct  legislation, 
and  cannot  be  delegated.  The  position  thus  assumed  is  not,  in 
our  opinion,  well  taken.  The  act  of  March,  1857,  ^^  ^  general 
law  of  uniform  operation,  to  be  executed  through  the  agency 
of  the  board  of  commissioners.  And  it  seems  to  us,  that  the 
power  thus  conferred,  so  far  as  it  relates  to  their  duties  un* 
der  the  act,  is  purely  ministerial,  and  not  legislative.  Indeed, 
the  constitution  itself  declares,  that '  the  General  Assembly 
may  confer  upon  the  boards  doing  county  business  in  the 
several  counties,  powers  of  a  local,  administrative  character.' 
Art  6,  sec  10.  Under  this  provision,  the  legislature  seems 
to  be  plainly  authorized  to  confer  the  power  embraced  in  the 
act  before  us.  In  cases  like  the  present,  the  taking  effect  of 
the  law  is  not  the  result  of  any  action  on  the  part  of  the 
commissioners ;  nor  do  they  decide  whether  the  act  is  or  is 
not  in  force,  but  simply  whether  it  applies  to  the  case  made 
by  the  petition  which  the  act  prescribes.  This  is  evidently 
not  the  exercise  of  delegated  legislative  power,  but  merely 
the  application  of  the  provisions  of  a  general  law  to  a  given 
case,  local  in  its  character." 

This  court,  in  the  case  of  Tliampson  v.  City  of  Peru,  29  Ind. 
305,  say,  "  The  twenty-fifth  section  of  the  bill  of  rights  pro- 
vides, that '  no  law  shall  be  passed,  the  taking  effect  of  which 
shall  be  made  to  depend  upon  any  authority,  except  as  pro- 
vided in  this  constitution.'  The  right  of  petition,  as  a  con- 
dition precedent  to  the  exercise  of  this  power  by  the  com- 
mon council,  if  it  existed  as  to  subscriptions  of  stock,  would 
not  render  this  section  void  under  this  provision.  TIte  law 
is  in  farce.  The  petition  is  only  necessary  to  call  into  action 
the  power  conferred  on  cities." 

Judge  CooLEV,  in  his  very  learned  and  valuable  work  on 
Constitutional  Limitations,  in  discussing  the  question  under 
consideration,  says :  **  One  of  the  settled  maxims  in  consti- 
tutional law  is  that  the  power  conferred  upon  the  legislature 
to  make  laws,  cannot  be  delegated  by  that  department  to  any 
other  body  or  authority.     Where  the  sovereign  power  of  the 
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State  has  located  the  authority,  there  it  must  remain ;  and 
by  the  constitutional  agency  alone  the  laws  must  be  made 
until  the  constitution  itself  is  changed.  "^  *  *  -q^^  j^ 
is  not  always  essential  that  a  legislative  act  should  be  a  com- 
pleted statute  which  must,  in  any  event,  take  effect  as  law, 
at  the  time  it  leaves  the  hands  of  the  legislative  department 
A  statute  may  be  conditumai,  and  its  taking  effect  may  be 
made  to  depend  upon  some  subsequent  event  AfHrmative 
legislation  may,  in  some  cases,  be  adopted,  of  which  the  par- 
ties interested  are  at  liberty  to  avail  themselves  or  not,  at 
their  option.  A  private  act  of  incorporation  cannot  be  forced 
upon  the  corporators ;  they  may  refuse  the  franchise  if  they 
so  choose.  In  these  cases  the  legislative  act  is  regarded  as 
complete  when  it  has  passed  through  the  constitutional  for- 
malities necessary  to  perfected  legislation,  notwithstanding 
its  actually  going  into  operation  as  law.  may  depend  upon 
its  subsequent  acceptance.  We  have  elsewhere  spoken  of 
municipal  corporations,  and  of  the  powers  of  legislation 
which  may  be,  and  commonly  are,  bestowed  upon  them,  and 
the  bestowal  of  which  is  not  to  be  considered  as  trenching 
upon  the  maxim  that  legislative  power  is  not  to  be  delegated, 
since  that  maxim  is  to  be  understood  in  the  light  of  the  im- 
memorial practice  of  this  country  and  of  England,  which  has 
always  recognized  the  propriety  of  vesting  in  the  municipal 
organizations  certain  powers  of  local  regulation,  in  respect 
to  which  the  parties  immediately  interested  may  fiurly  be 
supposed  more  competent  to  judge  of  their  needs  than  cen- 
tral authority.    *    *    * 

"For  the  like  reasons,  the  question  whether  a  county  or 
township  shall  be  divided,  and  a  new  one  formed,  or  two 
townships  or  school  districts  formerly  one  be  re^united,  or 
a  county  seat  located  at  a  particular  place,  or  after  its  loca- 
tion removed  elsewhere,  or  the  municipality  contract  partic- 
ular debts,  or  engage  in  works  of  local  improvement^  is 
always  a  question  which  may,  with  propriety,  be  referred  to 
the  voters  of  the  municipality  for  decision.'' 

The  learned  judge  refers  to  sixty-one  decisions  made  by  the 
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federal  and  state  courts,  in  support  of  the  last  proposition 
stated  above.  See  Cooley  Const.  Lim.  1 16, 1 19,  and  authori* 
ties  there  cited. 

If  there  is  no  well  founded  distinction  between  a  law  being 
in  force  and  its  execution,  then  a  large  number  of  the  laws 
of  this  State  are  not  in  force.    Prior  to  the  adoption  of  the 
present  constitution,  special  charters  were  passed  for  cities, 
towns,  railroads,  canals,  manu&cturing  and  trading  compa- 
nies.   After  the  adoption  of  the  new  constitution  general 
laws  were  passed  on  all  these  subjects,  and  there  is  a  provis- 
ion that  any  incorporated  city,  town,  or  other  company  acting 
under  a  special  charter  may  abandon  its  rights  under  the 
special  charter,  and  may  organize  under  the  general  laws.. 
If  the  position  assumed  by  the  appellee  be  correct,  these  gen- 
eral laws  are  not  in  force  until  those  acting  under  special- 
charters  avail  themselves  of  the  privilege  granted,  and  if  they" 
never  accept  the  provision  made  for  them,  then  the  laws  wiH' 
never  be  in  force.    We  cannot  endorse  such  a  construction. 
If  the  execution  of  a  law  cannot  be  made  to  depend  upoii 
the  action  of  the  people,  then  another  large  class  of  our  leg- 
islation will  be  stricken  down.    Soon  after  the  adoption  of 
our  present  constitution,  a  law  was  passed  authorizing  a  change 
of  the  county  seat  of  Clay  county.    This  law  was  correctly 
held  by  this  court  to  be  local  and  special,  and  was  in  conflict 
with  sections  twenty-two  and  twenty-three  of  article  four  of 
the  constitution,  because  a  general  law  could  be  made  on  that 
subject    See  Thofnas  v.  Commissioners  of  Clay  Co,,  5  Ind.  4. 
The  General  Assembly  then  passed  a  general  law  providing  for 
the  change  of  county  seats.    The  General  Assembly  has  also 
passed  a  general  law  providing  for  the  creation  of  new  counties. 
The  boards  of  commissioners  possess  no  jurisdiction  to  act  un- 
der either  of  these  laws,  until  the  matter  is  presented  to  them 
by  petition.    There  has  been  but  one  new  county  created  un- 
der the  general  law,  and  very  few  applications  have  been  made 
for  the  creation  of  new  counties.  There  have  been  very  few  ap- 
plications made  for  changes  of  county  seats,  and  only  three. 
Vol.  XXXIV.— 15 
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or  four  county  seats  have  been  changed.  If  the  position  as* 
sumed  is  correct,  these  laws  have  not  been  in  force  except  in 
those  counties  where  the  exercise  of  the  power  has  been 
called  into  existence  by  the  right  of  petition.  The  boards 
of  commissioners  are  authorized,  upon  petition,  to  establish 
new  roads,  and  to  change  and  vacate  existing  roads.  We 
might  refer  to  many  other  illustrations,  but  time  and  space 
forbid.  In  all  of  the  above  cases,  the  taking  effect  of  the  laws 
was  not  made  to  depend  upon  the  action  of  the  people,  but  they 
were  in  force  as  soon  as  they  were  passed,  under  the  forms 
prescribed  by  the  constitution,  but  the  execution  of  them 
depended  upon  whether  they  were  called  into  exercise  in  the 
manner  prescribed.  We  have  general  laws  defining  felonies 
and  misdemeanors ;  will  it  be  maintained  that  these  laws  are 
not  in  force  in  every  county  in  the  State,  because  their  pro- 
visions are  not  violated,  and  the  courts  are  not  called  upon 
to  enforce  them  ? 

It  is  maintained  with  great  earnestness,  that  the  act  under 
consideration  was  not  in  force  until  the  vote  of  the  people 
of  Tippecanoe  county  put  it  in  force.    If  its  being  in  force 
depends  upon  the  vote  of  the  people,  then  it  never  has  been 
and  never  can  be  in  force.    By  what  authority  was  the  ques- 
tion submitted  to  the  vote  of  the  people  ?    It  was  under  and 
by  virtue  of  this  act.    If  it  was  not  in  force  by  virtue  of  hav- 
ing been  passed  by  the  legislature  and  approved  by  the  gov- 
ernor, then  the  commissioners  of  said  county  possessed  no 
power  or  authority  to  submit  the  question  to  the  vote  of  the 
people,  and  the  vote  would  be  nugatory  and  void.    Surely 
it  will  not  be  maintained  that  a  nugatory  and  void  vote  can 
have  the  force  and  effect  of  putting  a  law  in  force.    Such  a 
principle  can  be  maintained  neither  on  principle  nor  by  au- 
thority.  That  the  vote  of  the  people  can  have  no  such  effect. 
Is  settled  by  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Aspinwall  v.  Comtnissioners  of  Daviess  County^  a2 
How.  364. 

The  case  mainly  relied  upon  by  the  appellees  to  support 
their  position  is  the  case  of  Maize  v.  The  State,  4  Ind.  342, 
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The  Maize  case  was  simply  this :  He  was  indicted  for  re- 
tailing without  license,  which  he  admitted.  The  act  of 
March  4th,  1853,  ^^  regulate  retailing,  provided  that  no  per- 
son should  retail  spiritous  liquors,  except  for  certain  named 
purposes,  without  the  consent  of  a  majority  of  the  legal 
voters  of  the  proper  township,  who  might  cast  their  vote  for 
license  at  the  April  election.  No  license  could  be  granted 
to  retail  in  a  township  where  such  consent  was  not  given. 
Thus  it  was  decided  that  the  license  law,  if  it  should  operate 
uniformly  over  the  State,  was  made  to  depend  upon  the  will 
of  the  majority  of  the  voters  in  every  township  as  expressed 
at  the  election,  and  if  that  majority  chose  to  remain  silent 
upon  the  subject  or  to  vote  against  it  in  any  one  township,  no 
license  therein  could  be  granted.  In  short,  the  construction 
given  by  the  court  was  that  the  act  was  intended  to  be  a 
license  law  or  a  prohibitory  law  in  the  different  townships, 
whichever  the  voters  of  each  township  chose  to  make  it.  It 
was  therefore  held  that  that  part  of  the  act  which  required 
.the  vote  was  void,  because  it  made  the  taking  effect  of  thp 
law  depend  upon  an  authority  unknown  to  the  constitution, 
and  because  the  law,  if  sustained,  would  be  local  in  its  oper^ 
ation  where  a  general  law  on  that  subject  could  be  made. 
The  conviction  was  sustained,  however,  because  he  had  re- 
tailed without  license. 

The  liquor  law  of  March  4th,  1853,  was  held  to  be  uncon- 
stitutional on  two  grounds,  first,  because  it  conflicted  with 
section  twenty-five  of  the  bill  of  rights,  which  declares,  that 
"  no  law  shall  be  passed,  the  taking  effect  •f  which  shall  be 
made  to  depend  upon  any  authority,  exteept  as  provided  in 
this  constitution;"  second,  because  it  conflicted  with  sec^ 
tions  twenty-two  and  twenty-three  of  article  four,  which  pro- 
hibit local  and  special  laws.  The  law  under  consideration 
cannot  be  aflected  by  the  constitutional  prohibitions  against 
local  or  special  laws.  The  sixth  section  of  article  ten  of  the 
constitution  makes  the  subscription  of  stock  depend  upon 
the  separate  and  independent  action  of  each  county.  While 
the  law  may  be  general  and  uniform,  the  exercise  of  the 
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power  granted  must  be  local  in  its  operation.  Section  ten 
of  article  six  of  our  constitution  provides,  that  "the  General 
Assembly  may  confer  upon  the  boards  doing  county  busi- 
ness in  the  several  counties,  powers  of  a  local,  administrative 
character."  Under  tliis  section,  the  General  Assembly  may 
enact  a  general  law  conferring  upon  boards  doing  county 
business  powers  of  a  local,  administrative  character,  and  their 
acts  will  not  be  void  because  they  are  local.  Local  laws 
may  be  passed  for  local  purposes. 

The  principle  involved  in  the  case  under  consideration  is 
clearly  distinguishable  from  that  decided  in  the  Maize  case. 
In  that  case,  the  law  could  have  been  made  general,  while 
under  the  operation  of  the  voting  clause  it  might  be  prohib- 
itory in  one  township,  and  in  an  adjoining  township  it  would 
be  lawful  to  retail  intoxicating  liquors ;  in  one  township  a 
citizen  was  liable  to  be  indicted  and  punished  for  an  offense, 
while  another  citizen  in  an  adjoining  township  for  doing  the 
same  thing  was  guilty  of  no  offense. 

The  railroad  law  is  general  and  in  force  in  every  part  of 
the  State,  open  to  any  county  or  township  to  avail  itself  of 
its  privileges  upon  complying  with  its  terms.  It  has  no 
double  aspect  according  to  the  views  or  consent  of  the  voters 
in  the  several  townships.  There  is  no  essential  diflerence 
between  the  vote  taken  in  the  mode  required  and  a  petition 
signed  by  the  voters  for  the  county  commissioners  to  appro- 
priate the  aid  asked.  -  The  law  requires,  as  preliminary,  that 
there  shall  be  a  duly  organized  railroad  company,  that  the 
road  to  be  aided  ^all  run  in  or  through  the  county  or  town- 
ship, that  a  petition  of  one  hundred  freeholdersof  the  former 
or  twenty-five  of  the  latter  shall  ask  the  amount  desired  to 
aid  the  road,  and  notices  must  be  published  stating  how 
much  is  to  be  voted  for;  so  that  each  voter  when  he  depos- 
its his  ticket  ''for  the  railroad  appropriation ''  or  ''^gainst  the 
railroad  appropriation,''  in  effect  petitions  the  county  com- 
missioners to  grant  it  or  remonstrates  against  it,  according  as 
his  ticket  reads.  The  mode  of  ascertaining  the  wishes  of 
the  voters  upon  the  subject  is,  for  the  sake  of  convenience 
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and  more  especially  for  certainty,  similar  to  an  election  for 
public  officers,  and  was  adopted  to  aflbrd  a  public  opportu- 
nity to  each  county  or  towship  to  determine,  not  whether  the 
law  shall  be  in  force,  but  whether  the  people  desire  to  avail 
themselves  of  its  privileges. 

It  is  also  claimed  by  the  appellee  that  the  act  in  question 
violates  section  one  of  article  ten  of  our  constitution,  which 
provides,  that  "the  General  Assembly  shall  provide  by  law 
for  a  uniform  and  equal  rate  of  assessment  and  taxation,"  &c. 

This  section  has  received  a  construction  by  this  court, 
which  shows  that  it  is  not  obnoxious  to  the  objection  urged. 

This  court,  in  Bright  v.  McCuUough^  27  Ind.  223,  say : 
Section  one  of  article  ten  **  does  not  require  that  the  rate  of 
assessment  shall  be  uniform  and  equal  for  all  purposes 
throughout  the  State;  and  we  think  its  meaning  clearly  is, 
that  the  rate  of  assessment  and  taxation  must  be  uniform 
and  equal  throughout  the  locality  in  which  the  tax  is  levied. 
If  the  levy  is  for  State  purposes,  then  the  rate  must  be  equal 
and  uniform  in  all  parts  of  the  State;  and  if  the  levy  be  for 
county  purposes,  the  rate  must  be  uniform  and  equal  through- 
out the  county  in  which  the  levy  is  made ;  and  so  in  town- 
ships, where  the  levy  is  for  township  or  road  purposes.  It 
was  simply  intended  that  the  uniformity  and  equality  of  rate 
should  be  co-extensive  with  the  territory  to  which  the  tax 
applies." 

It  was  conceded  in  the  argument  that  the  above  construction 
of  section  one  of  article  ten  was  correct,  but  it  was  maintained 
that  as  the  railroad  extended  from  Muncie,  in  Delaware  coun- 
ty, through  the  counties  of  Madison,  Tipton,  Qinton,  Tippe- 
canoe, and  Benton,  in  this  State,  it  was  necessary  that  each 
and  all  of  the  counties  must  vote  for  an  appropriation  and 
assess  the  same  amount  of  tax  in  each  county,  to  make  it 
uniform  and  equal.  This  position  is  wholly  untenable.  We 
have  already  shown  that  section  six  ^of  article  ten  of  our 
constitution  has  legalized  tiie  subscription  of  stock  by  coun- 
ties, and  made  it  depend  upon  the  separate  and  independent 
action  of  each  county,  uninfluenced  and  uncontrolled  by  the 
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action  of  any  other  county.  If  the  tax  assessed  is  equal 
and  uniform  in  the  county  where  assessed,  it  will  be  in  strict 
accordance  with  the  requirements  of  the  constitution. 

We  therefore  hold  that  the  law  in  question  is  not  in  con- 
flict with  any  provision  of  our  constitution. 

But  it  is  urged  that  the  proceedings  of  the  Board  of  Com- 
missioners of  Tippecanoe  county  were  irregular  and  illegal. 
The  objections  were  presented  in  argument  in  detail,  but 
when  genalized  they  amount  to  three.  The  first  is,  that  the 
commissioners  changed  the  places  of  voting  of  Fairfield 
township  two  days  before  the  vote  was  taken  for  or  against 
the  appropriation  to  the  railroad. 

The  second  is,  that  the  inspectors  in  two  of  the  townships 
made  no  return  of  the  votes  taken  therein. 

The  third  is,  that  the  question  submitted  to  the  voters  of 
the  county  was  for  or  against  a  subscription  of  stock  by  the 
county  in  said  railroad,  and  thereby  excluded  from  the  voters 
the  question  of  donating  the  money  to  aid  in  the  construc- 
tion of  the  said  railroad. 

Section  four  of  the  act  under  consideration  reads  as  fol- 
lows: 

"Sec.  4.  The  polls  shall  be  opened  at  the  several  voting 
places  in  the  county,  or  township,  as  the  case  may  be,  by 
the  proper  judges  and  inspectors  of  election,  on  the  day  fixed 
by  said  commissioners,  and  the  boards  shall  be  organized 
and  poll  books  and  tally  sheets  shall  be  kept,  and  the  whole 
voting,  and  taking  and  certifying  of  votes,  shall  be  conducted 
as  nearly  as  may  be  in  the  manner  provided  by  law  for  con- 
ducting the  voting  and  certifying  tJbe  votes  at  the  general 
election  for  State  and  county  ofEcers.'' 

Section  four  of  the  election  law  of  May  I3th^  1869,  provides, 
that  *^  the  board  of  county  conmiissioners  ofthe  proper  county, 
may  designate  one  or  more  places  of  holding  elections  in  any 
township,  or  form  precincts  of  two  or  more  townships,  when 
public  convenience  require  it"    Acts  of  1869,  p.  59. 

Section  fifteen  of  the  act  to  provide  for  contesting  elec* 
tions  provides  as  follows ; 
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''No  irregularity  or  malconduct  of  any  member  or  officer 
of  a  board  of  judges  or  canvassers,  shall  set  aside  the  elec- 
tion of  any  person,  unless  such  irregularity  or  malconduct 
was  such  as  to  cause  the  contestee  to  be  declared  elected 
when  he  had  not  received  the  highest  number  of  legal  votes." 
I  G.  &  H.  318. 

There  is  no  allegation  of  fraud;  it  is  not  alleged  that 
any  legal  voter  was  prevented  from  voting,  or  that  any  ille- 
gal voter  was  permitted  to  vote.  It  is  stated  in  the  complaint, 
admitted  in  the  briefs,  and  was  conceded  in  the  oral  argu- 
ment, that  if  all  the  votes  in  the  two  townships  from  which  no 
returns  were  made  were  counted  against  the  appropriation, 
there  would  be  a  clear  majority  of  all  the  votes  cast  in  favor 
of  the  appropriation. 

It  was  said  by  this  court,  at  the  present  term,  in  case  of 
Gassv.  TTuStaU,post,42iy  thaf'it  is  settled  by  authority  that 
statutes  regulating  the  mere  mode  of  conducting  elections  are 
directory,  and  that  any  departure  from  the  prescribed  mode  will 
not  vitiate  an  election,  if  the  irregularity  does  not  deprive  any 
legal  voter  of  his  vote,  or  admit  a  disqualified  voter  to  vote,  or 
cast  uncertainty  on  the  result,  and  has  not  been  occasioned 
by  the  agency  of  the  party  seeking  to  derive  a  benefit  from 
it"    Cooley  Const  Lim.  617, 618,  and  authorities  there  cited. 

The  following  case  is  much  in  point:  The  question  sub- 
mitted to  the  voters  was  the  removal  of  a  county  seat,  and 
it  was  claimed  that  there  had  been  gross  irregularities  in  the 
proceedix^^s  of  the  judges  of  'the  election,  some  of  whom 
were  personally  interested  The  court  say :  "  But  the  bur- 
den of  proof  is  on  the  contestant  to  show  that  there  were 
irregularities,  and  thai  they  affected  the  result^  In  support 
of  this  conclusion  numerous  authorities  are  cited.  Again, 
the  court  say:  ''The  £tcts  stated  in  the  notice  being  ad- 
mitted by  the  demurrer,  the  question  presented  is,  whether 
these  errors  or  irregularities  render  void  the  election  in  said 
towns.  It  will  be  observed  that  fraud  is  not  charged,  nor  is 
it  alleged  that  any  illegal  votes  were  polled,  or  that  any  legal 
votes  were  excluded    The  law  requires  the  judges  of  elec* 
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lion  to  take  the  prescribed  oath  and  keep  register  poll  lists, 
and  forbids  a  candidate  at  such  election  to  act  as  one  of  the 
judges,  but  it  is  in  no  place  provided  that  a  failure  to  com- 
ply with  the  law  in  any  of  these  respects  shall  render  void 
the  election.  The  public  good  demands  that  the  will  of  the 
people  as  expressed  at  the  ballot-box  should  not  be  lightly 
disturbed.  There  is  hardly  an  election  held  in  any  county 
in  which  some  irregularities  do  not  occur,  and  to  declare  every 
such  election  void  would  work  a  manifest  hardship  and  in- 
justice. If  the  votes  of  the  citizens  are  freely  and  fair  I}\  deposi- 
ted at  the  time  and  place  designated  by  law,  the  intent  and 
design  of  the  election  are  accomplished.  It  is  the  will  of 
the  electors  thus  expressed  that  gives  the  right  to  the  office, 
or  determines  the  question  submitted,  and  the  failure  of  die 
officers  to  perform  a  mere  ministerial  duty  in  relation  to  the 
election  cannot  invalidate  it,  if  the  electors  had  actual  notice 
and  there  was  no  mistake  or  surprise."  Taylor  v.  Taylor^ 
ID  Minn.  107. 

Where  the  question  of  aiding  a  railroad  by  a  county  sub- 
scription was  submitted  to  the  voters,  and  the  sherifT  was 
required  by  statute  to  have  the  polls  opened  to  receive  the 
votes,  but  failed  to  do  it  at  one  precinct,  wherefore  it  was 
claimed  the  voting  was  void,  the  court,  afler  a  careful  con- 
sideration of  the  point,  decided :  ''The  failure  of  the  sherifT 
to  have  the  polls  opened  at  one  precinct  does  not  invalidate. 
To  have  that  effect  it  must  a{:^ar  also  by  the  Saicts  that  such 
fiulure  did  or  might  have  affected  the  general  result  of  the 
contest"  Z.  &  N.  R,  R.  Co,  v.  County  Court,  i  Sneed,  637. 

There  is  no  doubt  that  the  board  of  commissioners  pos- 
sessed the  power  to  designate  the  places  of  holding  the 
election.  The  law  does  not  prescribe  the  time  when  it  shall 
be  done,  nor  does  it  require  any  notice  to  be  given  when 
there  is  a  change  of  places  of  holding  the  election.  If  the 
votes  given  in  the  two  townships  from  which  no  returns  were 
made  would  have  changed  the  result,  the  consequences 
would  have  been  very  different  The  law  regards  the  sub- 
stance^ and  not  mere  forms.    It  is  the  duty  of  the  courts  to 
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carry  out  the  will  of  the  people  as  expressed  at  the  ballot 
box,  where  the  only  objections  urged  are  mere  irregularities. 
On  the  other  hand,  it  is  the  duty  of  the  court  to  set  aside 
an  election  whenever  and  wherever  the  will  of  the  people 
has  been  defeated  by  un&imess  and  fraud.   In  the  case  under 
consideration,  there  was  no  un&imess  or  fraud.    The  vote 
polled  was  a  large  one.    The  majority  of  the  votes  cast  was 
about  six  hundred.    The  votes  cast  for  the  appropriation  did 
not  fall  much  short  of  a  majority  of  all  the  legal  votes  in  the 
county.    Under  such  circumstances,  we  cannot  hold  the  elec- 
tion void  for  mere  irregularities  that  in  no  manner  afiected 
the  result    In  doing  so  we  would  perpetrate  a  great  wrong. 
The  third  and  last  objection  has  given  us  more  trouble. 
When  the  commissioners  ordered  a  vote  to  be  taken,  they 
adopted  a  resolution  to  the  effect  that  if  the  vote  of  the  coun- 
ty was  in  favor  of  an  appropriation,  they  would  subscribe  for 
stock  in  said  railroad,  for  and  on  behalf  of  the  county.   This 
resolution  was  published  in  the  election  notice.    The  vote, 
however,  was  taken  according  to  the  law,  "  For  the  Rail- 
road Appropriation,"  and  "  Against  the  Railroad  Appropria- 
tion."   The  fourteenth  section  of  the  act  provides,  that  after 
the  vote  and  after  a  part  of  the  tax  is  collected,  the  board  of 
commissioners  may  either  take  stock  in,  or  donate  money  to, 
the  company.    The  members  composing  this  court  have  been 
unable  to  agree  upon  this  question.    Downey,  J.,  is  of  the 
opinion  that  the  board  of  commissioners  possessed  no  power 
to  exercise  the  discretion  vested  in  them  until  after  the  vote, 
and  after  a  part  of  the  tax  was  collected,  and  the  giving  of 
notice  to  the  voters  that  a  vote  on  subscription  of  stock  only 
would  be.  taken  may  have  prevented  persons  from  attending 
the  election  and  voting,  who  would  have  done  so  if  they 
had  supposed  that  the  money,  when  collected,  would  be  do- 
nated to  the  said  railroad  company.    While  concurring  with 
the  opinion  of  the  court  upon  the  other  questions  decided, 
he  feels  constrained  to  dissent  from  the  judgment  of  the  court, 
for  the  cause  aforesaid. 

Pextit,  C.  J.,  and  Worden,  J.,  are  of  the  opinion  that  the 
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resolution  of  the  board  declaring  their  purpose  to  subscribe 
for  stock  had  no  legal  effect,  and  did  not  influence  the  action 
of  the  voters,  or  in  any  manner  change  the  result  of  the  vote. 
They  regard  the  resolution  as  merely  advisory,  and  that  it  im 
adopted  for  the  sole  purpose  of  obtaining  the  wishes  and 
preferences  of  the  voters  and  tax  payers,  to  guide  the  com- 
missioners in  the  exercise  of  the  discretion  vested  in  them, 
when  the  proper  time  should  arrive  to  make  the  decision. 
BusKiRK,  J.,  is  of  the  opinion,  that  under  the  sixth  section 
of  article  ten  of  our  constitution,  the  legislature  possessed 
no  constitutional  power  to  authorize  the  board  of  otxn- 
missioners  of  a  county  to  levy  a  tax,  and,  when  collected, 
donate  the  nioney  to  a  railroad  company,  and  that,  therefore, 
the  commissioners  submitted  to  the  voters  of  the  county  the 
only  proposition  that  they  had  a  right  to  vote  on. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  complaint,  and  dissolve  the  injunction,  and 
for  further  proceedings  in  accordance  with  this  opinion. 

Coffrv^h  &  Ward,  y.  A.  Stein,  W.  C  Wilson,  R.  P.  De  Hart, 
Chase  &  Wilstach,  %  Hughes,  and  y.  E.  McDonald,  for  ap- 
pellants. 

Jones,  Miller  &  StaUard,  Hendricks,  Hord  &  Hendricks, 
R.  P.  Davidson,  and  Wallace  &  Hiett,  for  appellee. 


The  Indianapous  and  Cincinnati  R.  R.  Co.  v.  Sturm. 

APPEAL  from  the  Dearborn  Common  Pleas. 

Per  Curiam. — ^This  case  comes  before  us  solely  on  the  evi- 
dence, which  we  have  examined  with  some  care,  and  which,  "we 
conclude,  with  some  hesitation,  sustains  the  finding  below; 

The  judgment  below  is  affirmed,  with  costs. 

D.  S.  Major  and  O.  B.  Liddell,  for  appellant 

W.  H.  Bcdnbridge,  for  appellee. 
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Greene  and  Another  v.  Bartholomew. 

^Consideration. — Assigmment  of  Contingent  Interest* — A.  gave  his  promis- 
sory note  to  B.  in  consideration  of  the  assignment  to  the  former  by  the  lat- 
ter of  all  his  right,  title  and  interest  in  a  contract  between  B.  and  C.  and  a 
life  Insurance  company,  by  which  B.  and  C.  were  to  act  as  agents  of  said 
company  in  a  designated  territory,  and  for  their  services  the  company  was  to  pay 
them  a  certain  per  cent,  on  all  first  premiums,  and  a  certain  per  cent  on  all 
*  renewals  collected  by  them  on  business  secured  by  them  or  their  agents.  At 
the  time  of  said  assignment,  B.  claimed  that  there  would  be  dtt»  him,  under 
said  contract,  commissions  on  premiums  yet  to  be  collected. 

Held^  in  a  suit  on  said  note,  in  which  it  was  not  shown  that  there  was  any  fraud 
in  the  transaction,  and  it  did  not  appear  that  A.  had  not  obtained  all  the  bene- 
fits that  he  expected  from  the  assignment,  that  the  assignment  was  a  sufficient 
consideration  for  the  note. 

APPEAL  from  the  Marion  Common  Fleas. 

WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellants,  upon  a  promissory  note,  executed  by  the 
latter  to  the  former. 

Issue,  trial,  verdict  and  judgment  for  the  plaintiff  below. 

The  substance  of  the  defense  was  want  of  consideration, 
£ulure  of  consideration,  and  fraud  No  question  arises  on 
the  pleadings. 

It  appeared  that  on  the  i6th  of  October,  1866,  the  plaintiff 
Bartholomew  and  one  Benjamin  F.  Seward  entered  into  a 
written  contract  with  the  Berkshire  Life  Insurance  Company, 
a  Massachusetts  corporation^  by  virtue  of  which  Bartholo- 
mew and  Seward  were  to  act  as  agents  of  the  company  in 
the  State  of  Indiana,  and  to  devote  their  time,  skill  and 
ability  to  the  service  of  the  company,  in  and  about  the  busi- 
ness of  life  insurance,  for  which  services  the  company  was  to 
pay  them  ''  a  commission  of  thirty  per  cent  on  all  first  pre 
miums,  and  seven  and  a  half  per  cent,  on  all  renewals  collected 
by  them  on  business  secured  by  them  or  their  agents,"  &c. 

On  the  2 1st  of  May,  1868,  the  date  of  the  note  in  suit, 
Bartholomew,  by  an  instrument  in  writing,  assigned,  set  over 
and  transferred  to  the  defendant  Greene,  all  his  right,  title 
and  interest  in  the  contract    This  assignment  was  the  con* 
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sideration  of  the  note  sued  upon,  the  defendant  Tilford  put- 
ting his  name  upon  it  for  the  accommodation  of  Greene.  It 
further  appeared  on  the  trial,  that  before  the  assignment  was 
made  and  the  note  executed,  Greene  had  been  acting  a^  dis- 
trict agent  of  the  company  under  Bartholomew,  and  that  the 
latter,  at  the  time  of  the  transaction,  claimed  that  there  would 
be  due  him,  on  premiums  to  be  yet  collected,  between  three 
and  four  thousand  dollars,  and  it  was  arranged  that  time 
should  be  given  on  the  note,  so  that  it  might  be  met  by  the 
commissions  on  the  incoming  premiums.  Greene  agreed  also 
to  pay  to  the  company,  in  part  consideration  for  the  assign- 
ment, the  sum  of  three  hundred  dollars,  which  Bartholomew 
then  owed  it.  It  may  be  here  observed  that  no  fraud  what- 
ever is  shown  in  the  transaction,  nor  does  it  appear  but  that 
Greene  obtained  all  the  benefits  that  he  expected  from  the 
assignment 

Various  questions  are  made  on  the  rulings  of  the  court  in 
relation  to  evidence,  instructions,  interrogatories  propounded 
and  proposed  to  be  propounded  to  the  jury,  and  motions  for 
judgment  on  the  special  findings ;  but  these  may  all  be  re- 
solved into  one  general  question,  viz. :  Was  the  assignment 
of  the  contract  by  Bartholomew  to  Greene  a  sufficient  con- 
sideration for  the  note  ?  If  this  question  is  to  be  answered 
affirmatively,  no  error  was  committed  below,  that  in  any  way 
tended  to  the  injury  of  the  appellants. 

It'  is  insisted  by  counsel  for  the  appellants,  that  inasmuch 
as  the  assignment  of  the  contract  could  not,  without  the 
assent  of  the  company,  place  Greene  in  the  shoes  of  Bartholo- 
mew and  make  him  tiie  agent  of  the  company  in  the  place  of 
Bartholomew,  and  inasmuch  as  by  the  terms  of  Bartholomew's 
contract  with  the  company,  he  was  not  entitled  to  any  com- 
mission on  premiums  that  he  did  not  collect,  no  value  or 
valuable  right  passed  to  Greene  by  the  assignment,  and 
therefore,  that  it  was  insufficient  as  a  consideration  to  support 
the  note.  This  view  is  not  destitute  of  much  plausibility  and 
considerable  force;  but,  on  reflection,  we  are  of  opinion  that 
it  cannot  be  maintained 
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It  is  not  necessary  that  the  assignment  should  have  been 
such  as  to  invest  Greene  with  a  present  right  that  he  could 
have  legally  enforced  against  the  company,  in  order  to  make 
it  a  good  consideration  for  the  note.  It  is  sufficient  if  Bar- 
tholomew transferred  or  surrendered  to  Greene  a  right  or 
interest  which  was  valuable  to  him,  whether  it  turned  out  to 
be  valuable  to  Greene  or  otherwise. 

A  clear  and  concise  statement  of  the  law  on  the  subject, 
is  made  by  an  author  of  celebrity^  as  follows :  "  Any  benefit 
accruing  to  him  who  makes  the  promise,  or  any  loss,  trouble, 
or  disadvantage  undergone  by,  or  charge  imposed  upon  him 
to  whom  it  is  made,  is  a  sufficient  consideration  in  the  eye 
of  the  law  to  sustain  the  promise."    Smith  Con.  164. 

Suppose  that  Bartholomew  had  no  earned  commissions 
coming  to  him,  but  had  the  contract  in  question,  and  was 
acting  as  agent  of  the  company  under  it,  and  that  Greene, 
being  desirous  of  procuring  the  same  agency  and  employ- 
ment, but  being  unable  to  do  so  while  Bartholmew  held  such 
agency  under  his  contract,  should  purchase  the  contract 
from  Bartholomew  and  take  an  assignment  thereof  to  himself 
as  a  step  towards  accomplishing  his  desired  purpose.    It 
can  hardly  be  said,  in  such  case,  that  Greene's  agreement 
to  pay  the  stipulated  price  for  the  assignment  of  the  con- 
tract would  be  without  consideration,  whether  he  finally  ob- 
tained the  agency  or  not    But  the  case  under  consideration 
is  much  stronger  than  the  one  supposed.    Here  Bartholo- 
mew had  commissions  earned  on  premiums  not  yet  collected, 
which  he  had  a  right,  under  his  contract,  to  go  on  and  col- 
lect.   When  he  assigned  the  contract  to  Greene,  he  deprived 
himself  of  all  right  to  make  the  collections  for  his  own  ben- 
efit.    "A  valid  assignment  may  be  made  of  the  expected, 
though  contingent,  avails  of  finture  transactions  under  an  ex- 
isting contract;  as  of  compensation  not  yet  earned,  but  to  be 
earned  under  an  existing  contract,  although  subject  to  a  con- 
tingency whether  it  will  ever  be  earned."    Chitty  Con.  (loth 
ecL)  1 34.  See,  also,  on  this  subject,  i  Story  Con.  §  376,^,  and 
notes ;  Bracket  v.  Blake^  7  Met  335 ;  Hartley  v.  TapUy^  2 
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Gray,  565 ;  Emery  v,  Lawrence,  8  Cush.  151 ;  Weed  v.  yewett^ 
2  Met  608 ;  Taylor  v.  Lynch,  5  Gray,  49 ;  Gardner  v.  Hoeg^ 
18  Pick.  168;  Field  V.  The  Mayor,  &c.,of  New  York,  2  Seld 
179.  In  the  case  last  cited  it  was  held,  that  ''an  assignment 
for  a  valuable  consideration  of  demands  having  at  the  time 
no  actual  existence,  but  which  rest  in  expectancy  merely,  is 
valid  in  equity  as  an  agreement,  and  takes  effect  as  an  as- 
signment when  the  demands  intended  to  be  assigned  are 
subsequently  brought  into  existence."  In  Whittle  v.  Skinner, 
23  ^^'  53 1>  i^  ^^  ^^H  that  although  an  assignment  by  a 
partner  of  his  share  of  the  unsettled  accounts  of  the  part- 
nership did  not  vest  any  right  in  the  assignee  until  the  ac- 
counts were  settled  and  the  balance,  if  anything,  ascertained, 
yet  that  such  assignment  was  a  sufficient  consideration  for  a 
promise. 

In  the  case  before  us,  we  do  not  determine  what  rights  the 
assignment  in  question  gave  to  Greene  as  against  the  cor- 
poration, nor  do  we  determine  what  change  in  the  relation- 
ship of  Bartholmew  to  the  company  was  eflfected,  if  any,  by 
the  assignment.  These  questions  are  not  before  us.  We 
hold  simply  that  as  Bartholomew  sustained  a  loss  and  un- 
derwent a  disadvantage  by  the  assignment,  inasmuch  as 
thereby  he  deprived  himself  of  rights  that  he  enjoyed  under 
the  contract,  the  assignment  was  a  valid  consideration  for  the 
note  sued  upon. 

The  judgment  below  is  affirmed,  with  costs,  and  two  per 
cent  damages. 

y.  T  Dye  and  A.  C.  Harris,  for  appellants, 

P.  W.  Bartholomew,  for  appellee. 
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City  of  Goshen  v.  Croxton. 

Pleading. — Mayof's  Court, — Complaint  for  Violatum  of  Ordinanct. — An  ac- 
tion commenced  before  the  mayor  of  'a  city  incorporated  under  the  general 
kw  for  the  incorporation  of  cities,  to  recover  a  penalty  for  the  violation  of  a 
dty  ordinance^  is  a  civil  suit  in  which  an  appeal  maybe  taken  under  the  same 
restrictions  as  if  the  action  were  commenced  in  a  justice's  court;  and  the 
complaint,  if  it  conform  to  the  requirements  of  section  nineteen  of  said  gen- 
eral law,  need  not  be  more  technical  or  full  than  in  a  civil  suit  commenced  be- 
fore a  justice  of  the  peace. 

APPEAL  from  the  Elkhart  Circuit  Court. 
Pettit,  C.  J. — This  suit  was  commenced  before  the  mayor 
of  the  city,  for  the  violation  of  one  of  its  ordinances.  Judg- 
ment for  the  city,  from  which  Croxton  appealed  to  the  cir- 
cuit court,  where,  on  his  motion,  the  case  was  dismissed  for 
want  of  a  sufficient  complaint  The  correctness  of  this  rul* 
ing  is  the  only  question  for  our  consideration.  The  com- 
plaint is  as  follows : 

"The  City  of  Goshen  v,  La&yette  J.  Croxton.    Before 
U.  D.  Wilson,  Mayor  of  the  City  of  Goshen.    The  City 
of.  Goshen  complains  of  Lafayette   J.  Croxton,  and  says 
that  on  or  about  the  21st  day  of  January,  1869,  at   the 
county  and  State   aforesaid,  and  within  the  limits  of  the 
city  of  Goshen,  the   said   defendant  did  then  and   there 
violate  section  eight  of  an  ordinance  of  said  city,  which  or- 
dinance was  duly  passed  by  the  common  council  of  said 
city,  on  the  2Sth  day  of  May,  1868,  and  duly  published  ac- 
cording to  law,  by  then  and  there  unlawfully,  in  a  rude, 
insolent,  and  angry  manner,  touching  and  striking  Cjrrus 
Smurr,  and  then  and  there  at  and  against  said  Smurr,  unlaw- 
fully and  purposely,  shooting  a  certain  pistol,  commonly 
called  a  revolver,  then  and  there  loaded  with  gunpowder  and 
leaden  ball,  which  he,  the  said  Croxton,  then  and  there,  in 
bis  hands,  had  and  held,  and  then  and  there  wounding,  by 
said  leaden  ball,  the  said  Cjrrus  Smurr. 

(Signed)  Cyrus  Smurr. 


84    830! 
190    608 
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Subscribed  and  sworn  to  before  me,  this  2ist  day  of  Janu- 
uary,  1869.  U.  D.  Wilson,  Mayor." 

The  seal  of  the  city  was  affixed  to  it.  "  Wherefore,  the  said 
city  demands  judgment  for  one  hundred  dollars  and  other 
proper  relief.  J.  D.  Osborn,  Att'y  for  Plaintiff.", 

In  the  seventeenth  section  of  the  general  law  for  the  in- 
corporation of  cities,  it  is  provided,  that  in  all  actions  before 
the  mayor,  an  appeal  may  be  taken  to  a  court  of  competent 
jurisdiction,  under  the  same  restrictions  and  in  the  same 
manner  as  in  a  justice's  court.  The  same  rules  of  pleading 
and  practice  shall  be  observed  in  the  mayor's  court,  that  are 
in  a  justice's  court. 

The  nineteenth  section  of  said  act  is  as  follows : 

"Sec.  19.  All  actions  brought  to  recover  any  penalty  or 
forfeiture  incurred  under  this  act,  or  ordinances  made  in  pur- 
suance thereof,  shall  be  brought  in  the  corporate  name  of 
such  city.  The  process  in  every  such  action  shall  be  a  war- 
rant, and  the  person  named  in  such  warrant  shall  be  arrested 
and  retained  in  custody  or  under  reasonable  recognizance, 
until  the  next  sitting  of  the  city  court,  and  it  shall  not  be 
necessary  to  file  with  the  affidavit  or  complaint  a  copy  of  the 
ordinance,  or  section  thereof,  charged  to  have  been  violated, 
but  it  shall  be  sufficient  to  recite  in  the  affidavit  or  com- 
plaint the  number  of  the  section  charged  to  have  been  vio- 
lated, with  the  date  of  its  adoption ;  nor  shall  it  be  necessary 
to  copy  any  part  of  the  affidavit,  complaint,  or  other  plead- 
ings in  the  record  of  the  cause :  Provided^  That  the  mayor 
shall  note  upon  his  docket  the  parties  to  the  action,  the  title 
to  the  cause,  the  filing  of  the  complaint  or  affidavit,  the  issu- 
ing and  return  of  process,  and  the  judgment  and  proceedings 
had  in  the  cause,  and  the  satisfaction  of  judgment  when 
paid." 

A  suit  before  the  mayor  to  recover  a  penalty  for  the  viola- 
tion of  a  city  ordinance,  though  a  warrant  for  the  arrest  of 
the  defendant  may  be  issued  and  served,  is  a  civil  suit,  and 
the  rules  of  practice  in  civil  suits  apply  and  are  to  be  ob- 
served on  the  trial.    This  complaint  certainly  is  as  technical 
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and  full  as  could  be  required  in  a  civil  suit  befofe  a  justice 
of  the  peace ;  and  we  think  it  would  be  a  good  affidavit  in  a 
criminal  case,  and  that  it  contains  all  the  substantial  requi- 
sites of  an  information  or  indictment,  to  put  a  party  on  trial 
in  a  superior  court.  **  The  section  violated  and  the  date  of 
the  adoption  of  the  ordinance  "  are  recited  in  the  complaint, 
and  this  is  all  that  is  necessary  to  make  it  good  by  the  nine- 
teenth section  of  the  law  above  referred  to. 

The  court  erred  in  sustaining  the  motion  to  dismiss,  and 
for  this  error  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee ; 
cause  r^nanded,  &a 

y.  D.  Osbam^  for  appellant 

y.  H.  Baker  and  y  A.  S.  MiuAeU,  for  appellee. 


Jackson  v.  Snell  and  Others. 

Vendor  and  Purchaser. — InJunOwn. — ^Where,  the  parchaser  of  real^  estate.- 
haTing  tpiken  i'om  the  vendor  his  agreement  to  amyeyihe  same  to  sa|4 
pnrdiascr  upon  fioal- payment  of  the  purchase-money,  and  having  received 
possession  of  the  land  under  the  contract,  and  having  given  his.  promissory 
notes  governed  by  the  law  merchant  to  the  vendor  for  the  unpaid  purchase- 
money,  the  vendor  seUs  and  assigns  said  notes  before  maturity,  said  real  estate 
caxmot  be  subjected  to  the  paymant  of  a  judgment  rendered  against  the  ven-- 
ddr,  retoimng  the  Iqpd  title,  after  such  assignment;  and  the  sale  of  the  land 
under  an  execution  issued  on  such  judgment  will  be  enjoined  at  the  suit  of. 
said  purchaser. 

APPEAL  from  the  Madison  Circuit  Court 
Downey,  J. — ^The  only  error  assigned  in  this  case  is  the 
sustaining  of  a  demurrer  to  the  complainL  The  complaint 
vrsis  filed  by  Jackson  against  Snell,  as  sherifi>.and  certain 
other  persons,  as  execution  plaintiiis,  to  prevent,  by  injunc- 
tion, the  sale  of  certain  real  estate  on  execution;!  The:  suit. 
Vol.  XXXIV.— 16. 
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was  commenced  in  the  common  pleas  and  transferred  to  the 
circuit  court,  because  the  title  to  real  estate  was,  or  was  sup- 
posed to  be,  brought  in  question. 

The  &cts  are,  that  on  the  4th  day  of  September,  1865,  the 
plaintiff  bought  of  one  Andrew  Jackson  certain  real  estate, 
and  took  from  him  an  agreement  to  convey,  on  the  final  pay- 
ment of  the  purchase-money,  which  amounted  to  thirty-two 
thousand  three  hundred  and  forty  dollars,  as  per  promissory 
notes  given,  one  for  1^10,782.33,  due  in  twelve  months;  one 
for  1^10,782.33,  in  two  years;  and  one  for  jl  10,782,33,  in  four 
years,  negotiable  and  payable  at  the  Branch  of  the  Bank  of 
the  State  at  Indianapolis ;  that  the  plaintiff  took,  and  has 
ever  since  the  date  of  said  agreement  held  possession  of  said 
real  estate,  except  the  part  sold  by  him  and*  conveyed  by 
.Andrew  Jackson  by  his  order.  • 

The  complaint  then  alleges  the  recovery  of  sundry  judg- 
ments by  divers  persons  against  Andrew  Jackson,  in  1867 
and  1868,  the  issuing  of  executions  thereon  and  their  levy 
on  part  of  the  land  so  purchased  by  the  said  plaintif!^  and 
advertising  the  same  for  sale.  The  real  estate  levied  on  con- 
sists of  six  tracts,  and  it  is  alleged  that  the  last  named  one 
is  :worth  in  cash  forty  thousand  dollars,  and  more ;  while  the 
total  of  the  execution  is  only  seven  thousand  seven  hun- 
dred and  sixty  dollars,  besides  costs;  that  all  of  said  real 
estate  is  susceptible  of  division ;  that  some  of  the  executions 
were  fundi  officio^  having  been  in  the  sheriff's  hands  more 
than  six  months ;  that  he  had  paid  of  the  purchase-money 
for  said  real  estate,  twenty,  thousand  dollars,  and  the  residue 
of  the  notes  for  the  balance  of  the  purchase-money  had  all 
been  sold  and  assigned  by  said  Andrew  Jackson,  and  are 
governed  by  the  law  merchant,  and  were  assigned  before 
they 'became  due;  that  judgment  was  obtained  against  him 
at  the  Septeniber'term,  i858,  of  the  common  pleas  of  said 
county,  for  over  six  thousand  dollars ;  and  that  said  payments 
were  made  and  said  notes  assigned  before  he  had  any  actual 
notice  that  the  judgments  on  which  the  executions  were 
issued  were  obtained,  and  the  most  of  said  payments  were 
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made  before  any  of  said  judgments  were  obtained,  and  said 
notes  assigned  before  any  of  said  judgments  were  obtained,  as 
he  is  informed  and  believes;  that  the  said  Andrew  Jackson 
is  only  surety  for  other  parties  in  one  of  the  judgments,  the 
other  parties  having  property  out  of  which  the  judgment 
might  be  made ;  that  said  Andrew,  has  commenced  his  ac- 
tion to  have  himself  declared  surety  and  for  an  order  that 
the  property  of  the  principals  shall  be  first  sold,  &c.;  that  he 
bought  all  of  said  real  estate  in  good  faith,  without  intend- 
ing to  cheat  any  one,  paid  the  full  value  thereof  at  the  time, 
is  an  innocent  purchaser,  having  no  notice  of  any  lien  or 
claim  of  any  person  on  the  same  at  the  time  of  his  purchase, 
and  all  his  payments  have  since  been  made  in  good  faith, 
and  without  any  intent  to  defraud  any  person;  that,  ^s 
he  is  informed  and  believes,  he  has  no  defense  against  Jthe 
payment  of  the  residue  of  the  purchase-money,  in  any  action 
on  the  residue  of  the  notes ;  that  one  tract  of  thirty  acres  'of 
the  real  estate  levied  on,  described  in  the  complaint,  is  worth 
eight  thousand  dollars,  being  more  than  all  the  judgments 
levied  on  the  entire  lands ;  and  that  the  sheriff  has  made  the 
levy  at  the  request  of  said  plaintiffs  in  said  judgments. 

Wherefore  he  prays  the  court  to  grant  a  restraining  order 
prohibiting  the  said  sheriff  from  selling  said  real  estate,  and 
that  the  court  will,  on  the  final  hearing,  grant  a  perpetual  in- 
junction, and  set  aside  the  levy  as  excessive;  and  in  the  case 
where  the  said  Andrew  Jackson  is  surety  only,  restrain  the 
sheriff  from  selling  his  property  until  the  property  of  the 
principals  shall  have  been  sold.  This  complaint  was  verified 
by  the  complainant. 

In  Garr  v.  Lockridge,  9  Ind.  92,  it  is  decided,  that  the  estate 
which  the  vendor  has  in  lands  contracted  to  be  sold,  but  not 
conveyed,  is  subject  to  the  lien  of  judgments  obtained  against 
the  vendor  after  the  contract  of  sale,  for  the  amount  of  the 
purchase-money  unpaid.  This  must  mean,  of  course,  the 
purchase-money  yet  due  to  the  vendor.  In  this  case,  the 
vendor,  Andrew  Jackson,  had  retained  the  legal  estate  :as 
security  for  the  ultimate  pasnnent  of  the  purcTiase-money. 


244  SUPREME  COURT  OF  INDIANA. 

Jackson  v.  Snell  and  Another. 

But  this  lien  or  security  for  the  payment  of  the  purchase- 
money  had  passed  from  him  before  the  rendition  of  the  judg- 
ments and  accompanied  the  promissory  notes,  which  he  had 
assigned  away,  and  which,  being  negotiable  as  inland  bills  of 
exchange,  might  be  enforced  against  the  plaintiff  or  against 
the  land  at  their  maturity.  That  the  lien  of  the  vendor  was 
assignable  and  passed  with  the  notes,  is  decided  in  BrumjUli 
V.  Palmer,  J  Blackf  227 ;  Fisher  v.  yohnsoHy  5  InA  492 ;  Kern 
V.  Hazelrigg,  11  Ind.  443;  yohnsv.  Sewell,  33  Ind.  i. 

In  Amary  v.  ReiUey,  9  Ind  490,  this  court  say,  "  Where  the 
original  vendor  has  not  parted  with  the  legal  title,  it  must 
be  intended  that  he  holds  it  as  security  for  unpaid  purchase- 
money;  and  all  the  incidents  of  a  mortgage,  so  &r  as  the 
lien  is  concerned,  attach  to  the  contract  of  sale.  An  unpaid 
vendor"  (and  we  may  add,  or  his  assignee)  "is  entitled  to 
proceed  as  a  mortgagee." 

It  is  well  settled,  that  the  assignment  of  a  debt  secured  by 
a  mortgage  carries  with  it  the  mortgage  security,  and  where 
there  are  several  notes  secured  by  the  same  mortgage,  and 
they  are  assigned  to  different  persons,  the  security  is  distrib- 
uted accordingly,  and  the  mortgage  becomes  or  continues 
security  for  them  all,  with  prioity  according  to  the  order  in 
which  they  mature.  Gower  v.  Howe,  20  Ind.  396;  Sample  v. 
Rowe,  24  Ind.  20S. 

But  Andrew  Jackson  had  no  longer  any  interest  in  the 
lands,  even  as  a  mortgagee ;  for  he  had  parted  with  the  indebt- 
edness for  which  he  held  the  land  as  a  security.  He  had  no 
interest  in  the  land  except  as  a  trustee  of  a  naked  trust 
See  yohnson  v.  Carnett,  29  Ind.  59. 

Conceding  the  facts  as  stated  in  the  complaint,  which  must 
be  done  for  the  purposes  of  a  decision  of  this  question,  and 
we  think  the  sheriff's  sale  ought  to  have  been  enjoined. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
manded,  with  directions  to  overrule  the  demurrer. 

W.  R.  Pierse  and  H.  D.  Thompson,  for  appellant 

y.  W.  Sansbirry,  for  appellees. 
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Beaver  v.  The  President  and  Trustees  of  Hart$ville 

University. 

PuUDUKL — Rraud, — Promissory  Note, — Snit  by  the  president  and  trustees  of 
a  imivetsitf  on  promissory  notes  executed  by  the  defendant  to  the  plaintifiC 
Answer,  that  the  notes  were  given  upon  the  representation  of  the  plaintiff^s 
agent  to  the  defendant,  that,  by  the  execution  of  the  notes,  he  would  become 
entitled  to  a*perpetnal  scholarBhip  in  said  university,  and  be  entitled  to  send  a 
scholar  to  said  university  free  of  further  cost  or  charge  of  any  kind;  that  the 
officers  of  sud  school  were  prepared  to  furnish  employment  to  aU  pupils,  by 
which  they  could  pay  their  board  and  all  other  expenses;  that  the  school  waft 
conducted  on  such  a  plan  that  the  cost  of  the  scholarship  was  all  that  was  re- 
quired to  be  paid  by  its  patrons;  that  the  school  was  the  best  in  the  State;  that 
its  processors  and  teachers  were  as  competent  as  those  of  any  other  institution 
of  learning  in  the  State;  that  the  school  buildings  were  in  good  repair,  and 
fitted  up  with  a  view  to  the  health,  comfort,  and  convenience  of  the  scholars; 
that  the  society  of  the  neighborhood  was  of  the  highest  moral  character;  that 
the  grounds  and  lands  belonging  to  the  school  and  adjoining  its  buildings 
were  under  a  high  state  of  cultivation  and  improvement;  that  the  students 
were  constantly  under  the  care  and  charge  of  the  officers  and  teachers  of  the 
school,  and  furnished  witS  boarding  on  the  premises;  thaf  the  table  of  the 
boarding  department  was  constantly  supplied  with  a  sufficient  amount  of  whole- 
some and  nutiidoQs  food;  that  every  care  was  taken  to  preserre  the  health 
and  elevate  the  morals  of  the  students,  and  render  their  school  life  plensant 
and  homelike;  and  it  was  alleged  that  the  school  was  organized  and  conducted 
under  the  control  of  a  certain  religious  oiganization,  of  which  said  agent  was 
a  preacher  and  the  defendant  a  member;  that  defendant  could  not  read  or 
write;  that  relying  on  the  representations  of  said  agent,  and  pladng  confidence 
in  bim  as  a  minister  of  the  gospel,  and  belie^ng  in  his  honesty  and  integri^^ 
tlie  defendant  was  induced  by  such  representations  to  sign  said  notes,  and 
did  so  solely  in  consequence  thereof;  and  that  said  representations  were  false 
and  frauduleiit. 
Heid^  that  the  answer  was  good  on  demurrer. 

Uleld^  also,  diat  the  facts  that  a  certificate  for  the  schdarsbsp  was  to  be  issued  to 
the  maker  df  said  notes,  and  that  this  had  not  been  done,  could  not  constitute 
a  defense  to  a  suit  on  the  notes. 
Held,  also,  that  an  answer  alleging  that  the  plaintiff  falsely  and  fraudulently 
represented  to  the  defendant  that  he  should  not  be  required  to  pay  the  princi- 
pal of  the  notes,  but  only  the  interest  thereon,  was  bad  on  demurrer. 
SAlfE- — CoustdtraHoii, — It  is  a  good  answer  to  a  suit  on  a  promissoiy  note,  by 
the  payee  against  the  maker,  that  it  was  executed  without  any  consideration. 
. — Corporation, — In  a  suit  on  a  note  executed  to  a  corporation,  the  maker 
deay  the  existetioe  of  the  corporation  at  the  time  of  the  contract;  aai 
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its  continued  existence  will  be  presumed,  unless  it  be  shown  to  have  tenninated 
in  some  way  known  to  the  law. 
Practice. — Production  and  Inspection  of  Writings. — ^There  is  no  error  in  refus- 
ing t#  grant  an  order,  at  the  request  of  a  party,  requiring  the  adverse  party,  t 
corporation,  to  produce  its  record  books  for  inspection  and  use  on  the  trial, 
where  the  books  are  at  a  considerable  distance  from  the  court,  and  it  is  not 
shown  by  affidavit  that  there  are  any  entries  in  them  which  would  afford  mate- 
rial evidence,  or  that  any  xequest  has  been  made  for  copies  of  such  entries,  if 
there  be  any  such. 

APPEAL  from  the  Fountain  Common  Pleas. 

Downey,  J. — Suit  on  five  promissory  notes  executed  by 
the  appellant  to  the  appellee. 

There  were  six  paragraphs  of  the  answer,  all  of  which 
were  held  bad  on  demurrer,  and,  for  want  of  a  better  answer, 
judgment  was  rendered  against  the  appellant. 

The  first  paragraph  alleges,  that  the  notes  were  given  for 
a  perpetual  scholarship  in  said  imiversity;  that  they  were 
obtained  ^rom  defendant  by  the  fraud,  covin,  and  misrepre- 
sentation of  the  agent  of  the  plaintiflfj  who  represented  to 
him  that  by  the  execution  of  the  notes  he  would  become 
entitled  to  a  perpetual  scholarship  in  said  university,  and  be 
entitled  to  send  a  scholar  to  said  university  free  of  further 
cost  or  chargfe  of  any  kind ;  that  the  officers  in  charge  of 
said  school  were  prepared  to  furnish  employment  to  all  pu- 
pils, by  which  they  could  pay  their  board  and  all  other  expen- 
ses ;  that  the  school  was  conducted  on  such  a  plan  that  the 
cost  of  the  scholarship  was  alt  that  was  required  to  be  paid 
by  its  patrons ;  that  the  school  at  said  university  was  the  best 
in  the  State ;  that  its  professors  and  teachers  were  all  as  able 
and  competent  as  those  of  any  other  institution  of  learning 
in  the  State;  that  the  buildings  belonging  to  the  school  were 
all  in  good  repair,  and  were  fitted  up  with  a  view  to  the 
health,  comfort,  and  convenience  of  the  scholars;  that  the 
society  of  the  surrounding  neighborhood  was  of  the  highest 
moral  character ;  that  the  grounds  and  lands  belonging  to  the 
school,  and  adjoining  its  buildings,  were  under  a  high  state 
of  cultivation  and  improvement ;  that  the  students  were  con- 
stantly under  the  care  and  charge  of  the  offi.cer&  and  teachers 


f 


NOVEMBER  TERM,  1870.  247 

Beaver  v.  The  President  and  Trustees  of  Hartsville  University. 

of  the  school;  that  they  were  furnished  boarding  on  the 
premises ;  that  the  table  of  the  boarding  department  was 
constantly  supplied  with  a  sufficient  amount  of  wholesome 
and  nutritious  food;  that  every  care  was  taken  by  those 
in  charge  of  the  school,  to  preserve  the  health  and  elevate 
the  morals  of  the  students  under  their  charge,  and  to  render 
their  school  life  pleasant,  homelike,  and  agreeable ;  that  it  was 
organized  and  conducted  under  the  control  of  the  United 
Brethren  Church;  that  said  agent  was  a  preacher  in  that 
church,  and  the  defendant  a  member  thereof;  that  defendant 
cannot  read  or  write ;  that,  relying  on  the  representations  of 
said  agent,  and  placing  confidence  in  him  as  a  minister  of  the 
gospel,  and  believing  in  his  honesty  and  integrity,  he  was 
induced  by  such  representation  to  sign  said  notes;  that  he 
did  so  solely  in  consequence  thereof;  and  that  said  repre* 
sentations  were  false  and  fraudulent 

We  have  looked  to  the  brief  of  the  appellee's  attorneys  for 
the  reasons  why  this  is  not  a  good  defense. 

It  is  insisted,  that  when  a  contract  has  been  reduced  to 
writing,  the  presumption  is  that  the  writing  contains  the  whole 
contract ;  that  oral  negotiations  which  precede  or  accompany 
the  execution  of  the  instrument  are  merged  in  the  writing. 
This  is  a  correct  statement  of  a  rule  of  law.  But  we  think 
it  not  applicable  to  this  case.  The  rule  does  not  prevent  a 
party  to  a  contract  which  has  been  reduced  to  writing  from 
showing  that  he  was  induced  by  false  and  fraudulent  repre- 
sentations to  enter  into  the  contract 

Again,  it  is  insisted  that  the  representations  were  not  such 
as  the  defendant  had  a  right  to  rely  upon.  We  think  this  is 
true  as  to  some,  but  not  all  of  them.  It  is  said  that  the 
defendant  might,  by  inquiry,  have  ascertained  for  himself 
the  truth  or  &lsity  of  the  matters  which  it  is  alleged  were^ 
represented. 

We  think  he  was  not  bound  to  do  this,  but  might  rely 
upon  the  representations.  The  demurrer  admits  that  all 
these  represenations  were  made,  that  they  alone  induced  the 
defendant  to  sign  the  notes,  and  that  they  were  false.    We 


848  SUPREME  COURT  OF  INDIANA. 

Beaver  v.  The  PKsident  and  Truteea  of  Hartsrille  UiuTenity. 

think  the  paragraph  a  good  defense,  and  that  the  court  erred 
in  sustaining  the  demurrer  to  it 

^  The  second  paragraph  sets  up  that  a  certificate  for  the 
scholarship  was  to  be  issued  to  the  defendant,  which  has  not 
been  done. 

This  was  not  a  good  defense.  The  certificate  would  not 
confer  the  right,  but  would  be  evidence  of  it  See  The  New 
Albany  and  Salem  RaUroad  Co.  v.  McConmck,  lo  Ind.  499. 

The  third  paragraph  was,  that  the  notes  were  executed 
without  any  consideration.  This  was  clearly  good,  and  the 
demurrer  to  it  should  have  been  overruled.  Webster  v.  Par- 
ker, 7  Ind.  185. 

The  other  paragraphs  are  in  an  additional  answer,  and  are 
also  numbered  one,' two,  and  three. 

The  first  of  these  attempted  to  show  that  the  university 
ceased  to  be  a  corporation  after  the  execution  of  the  notes 
on  which  the  suit  is  brought  The  only  ground  for  this  as- 
sertion is,  that  the  trustees  resolved  that  the  location  was  an 
unfortunate  one  and  endeavored  to  get  subscriptions  at  odier 
points,  with  a  view  to  its  location  at  one  of  them.  But  the 
people  at  Hartsville  made  the  largest  subscription  and  re- 
tained the  institution  at  that  place.  We  think  this  is  no 
defense. 

In  the  second  paragraph  in  the  additional  answer,  the  de- 
fendant alleges  that  the  plaintiff  falsely  and  fraudulently  rep- 
resented to  him  that  he  should  not  be  required  to  pay  the 
principal  of  the  notes,  but  only  the  interest  thereon,  &c. 

We  think  this  was  not  such  a  representation  as  can  be 
sucessfully  relied  upon  to  show  fraud.  If  such  was  a  part 
of  the  contract  it  should  have  been  in  the  notes.  It  was  not 
a  misrepresentation  with  reference  to  an  existing  &ct  The 
allegation  that  the  representation  was  fitlsely  and  firaudutently 
made  does  not  alter  the  case. 

The  third  paragraph  of  the  additional  answer  denies  the  ' 
existence  of  the  corporation  and  its  power  to  make  the  con^ 
tract 

This,  we  think,  is  not  a  good  def^ise.    The  defendant  can- 
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irot  deny  the  existence  of  the  corporation  at  the  time  when 
he  executed  the  notes.  We  should  presume  its  continuance 
unless  it  be  alleged  and  shown  that  its  existence  was  termi- 
nated in  some  way  known  to  the  law. 

It  is  assigned  for  error,  that  the  court  erred  in  refusing  an 
order,  at  the  request  of  the  defendant,  upon  the  plaintif)^  to 
produce,  on  a  day  named,  the  record  books  of  the  corpora- 
tion, for  his  inspection  and  use  at  the  trial  of  the  cause.  The 
books  were  at  a  considerable  distance  from  the  court,  and  it 
was  not  shown  by  affidavit  that  there  were  any  entries  in  them 
which  would  afford  evidence  material  to  the  questions  involved 
in  the  issues ;  nor  was  it  shown  that  any  request  had  been 
made  for  copies  of  such  entries,  if  there  were  any  such  en- 
tries.   We  cannot  say  that  it  was  error  to  refuse  the  order. 

The  judgment  is  reversed^  and  the  cause  remanded.  Costs 
to  the  appellant 

71  R  Davidson^  for  appellant. 

W.  A.  Tipton^  for  appellee. 
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Husband  and  '^vgz.'^Wif^s Separate  Property^-^A.  married  woman,  in  1865, 
loaned  to  her  husband  a  sum  of  money  belonging  to  herself.  Afterwards 
said  husband  traded  a  stock  of  goods  to  a  third  person,  in  part  payment  for  a 
tract  of  land,  the  deed  being  taken  in  the  name  of  the  wife,  who  exectxted  notes 
and  a  mortgage  on  the  land  for  the  residue  of  pnrchase-moneyy  said  convey- 
ance being  procured  to  her  and  received  by  her  in  payment  of  the  money  so 
loaned  by  her  to  her  husband. 

J-feld,  in  an  attachment  proceeding  by  the  husband's  crediton,  that,  in  the  ab- 
sence of  actual  fraud,  the  wife  was  to  be  regarded  as  a  purchaser  for  a  valu- 
sble  considenitioii,and  was  entitled  to  hold  the  land. 

Frauduusnt  Conveyance.— VHiere  it  is  squght  to  subject  lands  to  the  payment 
of  debts  because  of  a  fraudulent  conveyance,  it  must  be  shown  that  the  grantee 
had  notice  of  the  fraudulent  intent. 

APPEAL  from  the  White  Circuit  Court 

WoRDEN,  J. — ^This  was  an  action  by  the  appellee,  the  skirt 
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company,  against  Ulysses  C.  Kyger,  to  recover  an  account 
for  one  hundred  and  eighty-nine  dollars.  An  attachment 
was  issued  in  the  case,  which  was  levied  upon  certain  real 
estate  as  the  property  of  said  Ulysses,  and  the  appellant,  Mar- 
garet, his  wife,  was  made  a  defendant,  to  answer  as  to  her  in- 
terest in  the  same.  She  appeared  and  answered.  Other 
creditors  of  Ulysses  filed  their  claims  under  the  attachment 

On  the  trial  of  the  issues  joined,  by  a  jury,  there  was  a 
verdict  for  the  plaintifi)  followed  by  a  judgment  and  order 
for  the  sale  of  the  land.    Margaret  alone  appeals. 

On  the  trial,  it  appeared  by  the  evidence^  which  is  all  in  the 
record,  and  mostly  consists  of  the  answers  of  parties  to  in- 
terrogatories and  depositions,  tha(  in  the  fall  of  1865,  Mar- 
garet had  the  sum  of  five  thousand  nine  hundred  dollars  in 
money  belonging  to  herself,  which  was  the  product  of  a  sum 
which  she  originally  received  from  her  Other's  estate,  and 
which  had  been  so  invested  as  to  produce  the  sum  above 
named.    This  sum  she  then  loaned  to  her  husband. 

Afterwards,  in  1868,  Ulysses  traded  a  stock  of  goods  to 
John  W.  Godman,  or  to  him  and  Minerva,  his  wife,  as  part 
pay  for  the  land  in  question,  and  the  deed  was  taken  to  said 
Margaret,  who  executed  notes  and  a  mortgage  on  the  prem- 
ises for  the  residue  of  the  purchase-money,  amounting  to 
thirty-five  hundred  dollars.  This  land  was  thus  procured  to 
be  conveyed  to  said  Margfaret,  and  by  her  received,  in  pay- 
ment and  discharge  of  the  debt  due  her  from  her  husband  for 
the  money  loaned  him  as  above  stated.  It  is  claimed  that 
the  transaction  was  fraudulent,  and  that  the  land  was  liable 
for  the  debts  of  the  husband.  On  the  supposition  that  there 
was  no  actual  fraud  in  the  transaction,  there  can  be  no  doubt 
that  the  appellant  is  to  be  regarded  as  a  purchaser  for  a  val- 
uable consideration,  and  entitled  to  hold  the  land.  She  was 
the  creditor  of  her  husband  for  the  money  loaned,  and  as 
much  entitled  to  payment  as  if  she  had  been  ^feme  soU. 
Where  there  is  no.  fraud,  a  debtor  has  a  right  to  prefer  one 
creditor  over  another. 

We  have  examined  the  evidence  with  some  care,  and  do 
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not  find  that  it  establishes  any  actual  fraud;  and  especially, 
we  think  it  fails  to  establish  any  notice  of  fraudulent  intent 
as  against  the  appellant.  This  was  necessary  in  order  to  de- 
prive her  of  the  land.    Bunnel  v.  Witheraw,  29  Ind.  123.  * 

The  alleged  fraud  not  being  established,  the  judgment  be- 
low, as  against  the  appellant,  must  be  reversed. 

The  judgment  below,  that  the  attachment  proceedings  be 
sustained,  and  that  the  attached  property  is  liable  for  the 
payment  of  the  judgment,  and  that  the  same  be  sold  for  the 
payment  thereof,  and  that  the  title  thereto  of  the  appellant 
is  void,  and  that  she*  be  forever  restrained  and  enjoined  from 
setting  up  or  asserting  any  claim  or  title  thereto,  is  reversed, 
with  costs,  and  the  cause  is  remanded. 

E,  Huglies,  for  appellant. 

5".  T.  McConnell,  M.  Winfield,  and  W.  C.  Lamb,  for  ap- 
pellees. 
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Bill  of  Exchange. — Accommodation  Indorser, — ApplicaHon  of  Paper  to  Par* 
tictilar  Purpose. — ^A  bill  of  exchange  was  indorsed  for  accommodation,  to  en- 
able one  to  raise  money,  in  the  application  of  which  the  indoiser  had  no  inter- 
est ;  and  he  for  whose  accommodation  it  was  indorsed,  instead  of  so  using  the 
bill,  used  it  to  pay  a  pre-existing  debt. 
IfM,  that  such  appropriation  of  the  bill  did  not  release  said  indorser  from  lia- 
bility on  the  bill  in  the  hands  of  one  who  had  received  it  with  notice  of  these 
facts. 
Same. — Blanks, •^'^^ihctt  a  bill  of  exchange  has  been  drawn,  accepted,  and  in- 
dorsed, with  blanks  for  the  date,  amount,  and  time,  and  in  this  condition  deliv- 
ered to  one  to  whom  the  drawer  was  at  the  time  indebted,  or  to  whom  the 
drawer  and  acceptor  were  indebted,  to  be  used  in  renewal  of  paper  formerly 
given  for  such  indebtedness,  with  direction  to  such  creditor  to  fill  up  said 
blanks  with  the  proper  date,  amount,  and  time,  when  said  former  paper  should 
become  due,  an  accommodation  indorser  will  not  be  released  from  liability  on 
said  bill  by  the  fact  that  when  said  former  paper  became  due  and  said  blanks 
thereupon  filled  by  said  creditor,  said  drawer  and  acceptor,  solvent  at  the 
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time  the  bill  was  drawn,  accepted,  and  indoned,  had  become  inaolTent,  of 
which  the  creditor  had  notice  when  he  filled  Mid  blanks. 
PRAcncE.*<-Q^  ami  Close. — ^Whenever  it  devolves  npon  the  plaintiff  to  make 
any  proof  as  to  the  facts  necessary  to  make  oat  his  case,  or  as  to  the  amount 
whidi  he  ought  to  recover,  he  has  the  right  to  open  and  dose  the  evidence  and 
theargvment 

APPEAL  from  the  Delaware  Common  Pleas* 

Downey,  J. — ^This  action  was  brought  by  the  appellee 
against  one  Oakerson  and  the  ^pellant,  on  a  bill  of  exdiang^ 
dated  April  24th,  1867,  drawn  by  Henry  Jacobs  on  Oaker* 
son  &  Co.,  in  favor  of  Stephens,  accepted  by  Oakerson  ft 
Co.,  and  indorsed  by  Stephens  and  the  appellant  There 
was  a  stipulation  in  the  bill  to  pay  all  attorneys'  fees,  and 
the  costs  and  charges  for  the  collection  of  the  bill;  and  it  is 
alleged  that  a  reasonable  attorney's  fee  would  be  two  hun- 
dred dollars. 

Oakerson  made  default  After  a  demurrer  to  the  com- 
plaint by  the  appellant,  which  was  overruled,  an  answer  in 
abatement  and  a  demurrer  thereto,  which  was  sustained,  con- 
ceming  none  of  which  is  there  any  complaint  here,  he  an- 
swered in  five  paragraphs,  to  each  of  which  there  was  a 
demurrer,  which  was  overruled  The  plaintiff  replied  in 
five  paragraphs.  There  were  demurrers  to  the  third,  fourth, 
and  sixth  paragraphs  of  the  reply,  which  were  overruled. 

There  was  a  trial  by  the  court,  and  finding  and  judgment 
for  the  plaintiff.  At  the  proper  time,  the  defendant  demanded 
the  right  to  open  and  close,  which  was  denied  him. 

There  was  a  motion  for  a  new  trial  for  the  following  rea- 
sons :  first,  the  c^urt  erred  in  permitting  the  entry  from  the 
books  of  the  plaintiff  to  be  read  in  evidence  over  defendant's 
objection ;  second,  in  giving  the  opening  and  close  of  the 
evidence  and  argument  to  the  plaintiff;  third,  the  damages 
are  excessive ;  fourth,  the  finding  of  the  court  is  contraiy  to 
the  law  and  evidence. 

This  motion  was  overruled,  and  the  defendant  excepted 
The  bill  of  exceptions  does  not  set  out  all  the  evidence,  but 
does  show  that  the  defendant,  at  the  proper  time,  demanded 
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the  open  and  close ;  that  his  demand  was  refused,  and  the 
open  and  close  awarded  to  the  plaintiff 

The  defendant,  the  appellant,  now  assigns  for  error :  first, 
the  denial  of  the  right  to  open  and  close ;  second,  overruling 
the  motion  for  a  new  trial ;  third,  overruling  the  demurrers  to 
the  third,  fourth,  and  sixth  paragraphs  of  the  reply. 

The  question  with  reference  to  the  overruling  of  the  de* 
murrers  to  the  paragraph^  of  the  reply  was  properly  reserved 
by  exception. 

The  appellant  was  an  accommodation  indorser  of  the  bill 
of  exchange  on  which  this  action  (3  brought,  and  the  answer 
and  reply  present  the  question  whether  it  is  a  good  defense 
for  an  accommodation  indorser  to  show  that  he  indorsed  the 
bill  to  enable  the  party  for  whom  he  indorsed  to  raise  money, 
and  that  instead  of  using  it  for  that  purpose,  he  used  it  in 
payment  of  a  pre-existing  debt,  the  party  receiving  it  and 
afterwards  suing  on  it  having  notice  of  that  £ict,  but  the  in* 
dorser  having  no  interest  in  the  application  of  the  money. 
In  reason,  there  would  seem  to  be  but  one  answer  to  this 
proposition,  and  that  is,  that  as  the  party  who  sells  the  bill, 
and  who  in  this  case  was  the  party  for  whose  accommoda- 
tion it  was  indorsed,  on  receipt  of  the  money  would  be  the 
absolute  owner  thereof,  and  have  the  power  to  do  what  he 
pleased  therewith,  and  might  use  it  at  once  to  pay  the  pre- 
existing debt,  it  could  make  no  material  difference  to  the 
accommodation  indorser  whether  the  bill  was  transferred  for 
money  or  in  renewal  of  the  paper  for  the  previous  indebted- 
ness. There  is  no  allegation  in  the  answer  that  the  party 
negotiating  the  bill  was  to  apply  the  money  to  any  purpose 
or  object,  in  its  application  to  which  the  indorser  had  any 
interest  whatever. 

We  are  referred  by  the  counsel  for  the  appellant  to  2  Par- 
sons on  Notes  and  Bills,  27,  where  he  says,  "  If,  however,  the 
accommodation  is  given  for  a  particular  purpose,  and  that  is 
known  to  the  holder  of  the  paper  at  the  time  he  takes  it,  a  mis- 
appropriation of  the  paper  would  release  the  party  giving  the 
accommodation  from  all  responsibility."  We  have  examined. 
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carefully,  the  authorities  referred  to  by  the  author  in  support 
of  this  general  statement,  and  find  that  they  would  not  jus- 
tify its  application  to  this  case. 

Where  there  is  no  limitation  or  restriction  as  to  the  man- 
ner in  which  an  accommodation  note  or  bill  is  to  be  used, 
the  payee  has  a  right  to  apply  it  to  the  payment  or  security 
of  an  antecedent  debt,  or  to  sustain  his  credit  in  any  other 
way.  Co/e  v.  Sautpaughy  48  Barb.  104 ;  Schepp  v.  Carpenr 
ter^  49  Barb.  542. 

The  accommodation  party  must  have  some  interest  in  the 
application  of  the  money,  otherwise  he  is  not  in  a  condition 
to  contend  successfully  that  thera  has  been  a  misapplication 
of  it,  or  of  the  security  on  which  it  was  to  be  raised  Pur* 
chase  v.  Mattisofty  6  Duer,  Zj ;  De  Zang  v.  Fyfe^  i  Bosw. 
335 ;  Moore  v.  Witrdy  i  Hilton,  337. 

Another  question  presented  by  the  answer  and  reply  is 
this :  Jacobs,  or  Jacobs  and  Oakerson,  owed  a  debt  to  the 
bank,  and  the  bill  on  which  this  suit  was  brought  was  drawn, 
accepted,  and  indorsed,  with  blanks  for  the  date,  amount  and 
time  it  should  run,  while  Jacobs  and  Oakerson  were  solvent, 
and  in  this  condition  was  left  with  the  bank  to  be  used  in 
renewal  of  the  former  paper,  with  directions  to  the  cashier 
of  the  bank,  when  the  former  paper  matured,  to  fill  up  the 
new  bill,  so  deposited  with  the  bank,  with  the  proper  date, 
amount,  and  time.  But  before  the  time  arrived  when  the 
new  bill  was  thus  filled  up,  Jacobs  and  Oakerson  had  become 
insolvent,  and  Jacobs  had  left  the  State.  It  is  alleged  in  the 
answer,  that  the  bank  knew  of  the  insolvency  of  these  par- 
ties^ &c.,  when  the  bill  on  which  this  suit  is  brought  was 
filled  up.  This,  however,  is  denied  by  the  bank.  We  do 
not  think  that  these  facts  constituted  any  defense.  The  bank 
had  acquired  an  interest  in  the  paper  when  it  was  deposited 
with  her  to  be  used  in  renewal  of  the  former  paper,  which 
could  not  be  affected  by  the  subsequent  insolvency  of  Jacobs 
and  Oakerson. 

It  is  objected  to  the  fourth  paragraph  of  the  reply,  that  it 
departs  from  the  complaint.    But  we  think  the  position  can- 
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not  be  maintained.  It  proceeds  upon  the  supposition  that 
the  defendant  had  been  discharged  from  liability  on  the  bill, 
and  that  it  was  attempted  to  make  him  liable  by  matter  occur- 
ring afterwards.  But  as  we  have  seen  that  he  was  not  dis- 
charged by  reason  of  an}^ing  which  had  occurred,  the  ob- 
jection will  not  hold  good. 

There  is  one  other  question  in  the  record,  and  that  relates 
to  the  right  to  open  and  close.  Each  party  claimed  it,  and 
the  court  awarded  it  to  the  plaintifll 

It  is  not  to  be  denied  that  the  decisions  of  this  court  are 
somewhat  inharmonious  on  this  point.  In  this  case,  a  part 
of  the  cause  of  action  was  the  amount  of  the  attorneys'  fees, 
which  the  parties  to  the  bill  had  stipulated  to  pay,  which,  it 
was  alleged,  were  reasonably  worth  two  hundred  dollars. 
Notwithstanding  the  paragraphs  of  the  answer  were  special, 
and  no  general  denial  was  in,  the  statute  itself  controverts 
the  amount  of  damages,  by  declaring  that  allegations  of  value 
or  amount  of  damages  shall  not  be  considered  as  true  by  the 
fiulure  to  controvert  them.  2  G.  &  H.  100,  sec.  74.  We 
think  that  whenever  the  plaintiff  has  any  proof  to  make, 
either  as  to  the  £icts  necessary  to  make  out  his  case,  or  as 
to  the  amount  of  damages  which  he  ought  to  recover,  that  he 
has  a  right  to  open  and  close.  We  cannot  well  see  at  what 
other  stage  of  the  case  the  evidence  of  the  plaintiff  as  to  the 
measure  of  his  damages  can  properly  come  in.  Would  the 
court  allow  the  defendant  to  give  his  evidence  in  support  of 
his  answer,  and  then  go  back  and  allow  the  plaintiff  to  prove 
his  damages  ?  This  would  seem  not  to  be  the  natural  and 
orderly  mode  of  proceeding  with  the  trial. 

If  this  opinion,  on  this  point,  diflers  from  the  opinion  on 
the  same  question  in  yudaJi  v.  The  Trustees  of  the  Vincennes 
University^  23  Ind.  272,  that  opinion  must  be,  to  that  extent, 
regarded  as  modified  by  this. 

The  judgment  is  afHrmed,  with  one  per  cent,  damages  and 
costs. 

W.  March  and  W.  Brotherton,  for  appellant. 

CI  E,  Shipley  and  T.  M.  Brcmme,  for  appellee. 
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The  Commissioners  of  Morgan  Countv  v.  Holman  and 

Another. 

Pleading. — Abatemeni, — Atwther  Action  Pending,^-''\xL  a  suit  against  the 
board  of  county  comimssioners  for  medical  services  rendered  by  the  plaintiff 
to  the  poor  of  a  certain  township  upon  the  employment  of  the  township 
trustee,  an  answer  setting  up  the  fact  that  the  plaintiff  has  presented  said 
claim  to  said  board  for  allowance  and  has  appealed  from  the  decision  of  the 
board  thereon,  and  that  the  appeal  is  still  pending,  must  show  the  perfecdng 
of  snch  appeal  according  to  the  statute.  Such  an  answer,  and  also  an  answer 
that  said  daim  has  been  presented  by  the  plaintiff  to  said  board  for  allowince 
and  is  still  pending  before  the  board,  are  answers  in  abatement,  and  must  be 
verified  by  affidavit. 

Pcx>R. — ^Where  medical  services  are  rendered  by  a  physican  to  persons  as  poor 
persons  of  a  township  in  pursuance  of  an  employment  by  the  proper  township 
trustee,  such  employment,  in  the  absence  of  fraud  or  collusion,  is  condusive  in 
a  suit  to  enforce  the  collection  of  the  daim  against  the  county  for  sudi  senri* 
ces,  i^thout  regard  to  the  questioi)  whether  such  persons  were  properly  entitled 
to  such  services  under  the  poor  laws  or  not. 

APPEAL  fn>in  th^  Morgan  Common  Pleas. 

Downey,  J, — It  is  alleged  by  the  appellant  that  the  com- 
mon pleas  erred  in  this  case  in  the  following  respects :  first, 
in  sustaining  demurrers  to  appellant's  answer;  second,  in  ex- 
cluding from  the  juiy  evidence  ofiered  by  the  appellant; 
third,  in  its  instructions  \to  the  jury  to  which  appellant  ex- 
cepted ;  fourth,  in  refusing  instructions  asked  by  the  appel- 
lant; and,  fifth,  in  refusing  to  grant  a  new  trial  on  his  ap- 
plication. 

The  action  was  brought  by  the  appellees  against  the  ap- 
pellants to  recover  for  professional  services,  medical  treat- 
ment, and  medicines,  for  the  poor  of  the  county,  alleged  to 
have  been  rendered  at  the  request  and  with  the  approval  of 
the  trustees  and  overseers  of  the  poor  in  a  certain  township 
in  the  county.  The  complaint  alleges  that  the  daim  had 
been  presented  to  the  board,  and  that  they  had  refused  to 
allow  it.  An  account  of  the  services,  &c.,  rendered  was  filed 
with  the  complaint 

The  defendant  answered,  first,  a  general  denial;  second, 
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that  the  plaintiffs  had  filed  their  claim  before  the  commission- 
ers, and  that  the  same  remained  pending,  until  at  the  term 
in  December,  1868,  when  the  board  allowed  them  ninety  dol- 
lars, as  shown  by  a  copy  of  the  record  filed  with  the  answer; 
that  they  appealed  to  the  circuit  court  and  gave  an  appeal 
bond,  which  was  approved  by  the  auditor;  wherefore  they 
say  the  matter  was  still  pending  and  undetermined  in  the* 
circuit  court;  third,  that  the  persons  for  whom  the  services 
were  rendered  were  not,  nor  was  any  of  them,  entitled  to  re- 
lief under  the  poor  laws,  were  duly  settled  in  the  township^ 
were  not  without  friends  or  money,  of  which  the  plaintifis 
had  notice;  and  that  the  defendant  during  all  the  time  kept 
a  poor  asylum  for  the  accommodation  of  all  poor  persons  of 
the  county  of  which  the  plaintifls  had  notice ;  fourth,  that  as 
to  the  claim  for  services  rendered  and  articles  furnished  for 
one  of  the  persons  named,  the  same  was  filed  for  allowance 
before  the  commissioners,  and  which,  by  continuance,  wasi 
still  pending  before  them  and  undecided. 

Demurrers  were  filed  and  sustained  to  the  second,  third,, 
and  fourth  paragraphs  of  answer,  and  the  questions  reserved; 
by  exception. 

Thereupon  there  was  a  trial  by  jury;  verdict  for  the  plain- 
tiffs; a  motion  for  a  new  trial,  because: 

1.  The  verdict  of  the  jury  was  contrary  to  the  evidence. 

2.  The  verdict  was  contrary  to  law. 

3.  Error  in  excluding  evidence  offered  by  the  defendant 
as  shown  by  the  exception. 

4.  The  refusal  of  the  court  to  instruct  the  jury  as  requested 
by  defendant. 

This  motion  was  overruled,  and  the  defendant  excepted* 
Final  judgment  was  then  rendered  for  the  plaintif&,  from 
which  the  defendant  appeals  to  this  court  The  evidence  is 
all  in  the  record  by  bill  of  exceptions. 

The  first  question  is  as  to  the  sufficiency  of  the  paragraphs 
of  the  answer  to  which  demurrers  were  sustained.  It  is  de- 
cided in  The  Board  of  Comnirs  of  Bartholomew  Co;.\..  Ford^, 
Vol.  XXXIV.— 17 
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27  Ind.  17,  that  it  is  not  necessary  in  a  case  like  this  for  the 
claimant  first  to  present  his  claim  to  the  board,  but  that  he 
may  sue  on  it  in  the  first  instance.  But  the  question  is 
made  in  this  case,  can  the  party,  when  he  has  elected  to  go 
before  the  commissioners  with  his  claim  and  submit  it  for 
their  decision,  sue  on  it  while  it  is  pending  before  the  board, 
or  on  an  appeal  from  their  decision? 

But  we  think  the  second  paragraph  does  not  show  that 
the  appeal  was  perfected  by  the  making  out  of  a  transcript, 
and  filing  it,  with  the  original  papers,  in  the  ofHce  of  the 
clerk  of  the  circuit  court  as  required  by  law.  i  G.  &  H. 
253,  sees.  32,  33  and  34.  For  aught  that  appears,  the  claim- 
ants, after  filing  the  bond,  may  have  concluded  not  to  per- 
fect the  appeal.  That  part  of  the  answer  which  says, "  where- 
fore they  say  that  the  matters  are  pending  in  the  circuit 
court,"  is  not  an  allegation  of  £u:t,  but  is  only  the  statement 
of  the  conclusion  of  the  pleader  drawn  from  the  facts  previ- 
ously alleged.  But  this  paragraph  and  also  the  fourth  par- 
agraph were  answers  in  abatement  They  set  up,  or  attempt 
to  set  up,  the  pendency  of  the  claims  in  the  other,  proceed- 
ings in  abatement  of  this  action.  They  should,  ^s  such, 
have  been  verified.  T/ie  Indianapolis,  6r.,  J?.  R.  Co.  v.  Sumr- 
mers,  28  Ind.  521. 

The  third  paragraph  contains  nothing  material  not  in  the 
general  denial,  and  the  sustaining  of  the  demurrer  to  it  was 
not  error. 

The  instructions  present  the  question  whether  the  employ- 
ment of  the  physicians  to  treat  the  persons  mentioned,  and 
to  furnish  them  with  medicines,  by  the  proper  township  trus- 
tee, in  the  absence  of  fraud  or  collusion,  is  conclusive,  in  a 
proceeding  to  enforce  the  collection  of  the  claim  against  the 
county.  The  common  pleas  so  directed  the  jury,  and  we 
think  the  instruction  was  correct. 

The  court  told  the  jury  that  the  services,  &c.,  must  have 

ibeen  rendered  in  pursuance  of  an  employment  by  the  proper 

township  trustee;  and  that  if  they  should  find  that  such  ser- 

wices  or  medicines,  or  any  part  of  them  were  performed  or 
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furnished  without  any  prior  contract  on  the  part  of  the  trus- 
tee, then  there  could  be  no  recovery  for  such  services.  This 
proposition,  coupled  with  another,  was  sisked  by  the  defend- 
ant, as  a  charge  to  the  jury,  and  must  be  conceded  to  be 
correct 

The  other  proposition  which  was  asked  by  the  defendant, 
coupled  with  this,  was,  that  it  was  necessary,  in  order  to  en- 
able the  plaintiffs  to  recover,  that  it  should  be  shown  by  a 
preponderance  of  evidence  that  the  persons,  and  each  of  them, 
to  whom  they  rendered  services  or  furnished  articles,  were 
paupers,  or  persons  who  were  at  the  time  under  the  poor  laws 
of  the  State  entitled  to  temporary  relief  as  poor  persons,  &c. 
We  think  this  branch  of  the  instruction  was  correctly  re- 
fused The  question  as  to  the  necessities  of  the  persons 
relieved  is  a  matter  for  the  determination  of  the  trustee,  and 
we  think  if  the  people  call  competent  and  faithful  persons  to 
the  discharge  of  the  duties  of  this  office,  there  will  be  little 
cause  of  complaint  under  this  rule.  Should  there  be  conni- 
vance or  fraud  between  the  trustee  and  the  claimant,  this,  of 
course,  would  present  a  different  question. 

The  evidence  which  it  is  alleged  was  offered  by  the  de- 
fendant and  improperly  excluded  by  the  court,  was  the  order 
of  the  board  of  commissioners  allowing  ninety  dollars  of  the 
plaintiffs^  claim.  There  was  no  error  in  excluding  this.  The 
plaintifls  were  not  bound  by  the  action  of  the  board  in  not 
allowing  the  full  amount  of  their  claim,  or  in  allowing  part 
of  it.  I  G,  &  H.  65,  sec  lo.  And  in  addition  to  this,  there 
was  no  answer  in  under  which  the  evidence  was  admissible. 
The  new  trial  .was  properly  refused  The  case  seems  to 
have  been  quite  well  made  out  by  the  evidence. 

Judgment  affirmed,  with  five  per  cent  damages  and  costs, 
JV.  R.  Harrison  and  W,  S,  S/nrley^  for  appellant 
C  /^  McNutt^  G.   Wi  Grubbs^  and  W.  A.  Montgomery y  for 
appellees. 
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Jtr&lSDiCTiON. — Special  Appearance. — ^The  question  whether  jurisdiction  of  the 
perscm  of  the  defendant  in  a  civil  action  has  been  acquired  by  the  court  can 
be  raised  in  such  action,  not  by  an  attorney  as  amicus  cuHa,  but  only  bjr  a 
special  appearance;  and  the  better  practice  is  to  present  it  by  plea  in  abate- 
ment. 

SAU.E.'^Dworce. — Custody  of  Children, — Where  in  a  suit  for  a  dirorce,  the  court 
having  jurisdiction  of  the  subject  matter  and  of  the  parties,  an  order  has  been 
made  granting  the  custody  of  the  children  of  the  mairiage  to  one  of  the  par- 
ties until  the  further  order  of  the  court;  afterwards,  in  an  application  to  change 
said  Older,  the  court  retains  its  jurisdiction  of  the  subject  matter  and  of  the 
parties,  without  reference  to  change  of  residence. 

APPEAL  from  the  Montgomery  Common  Pleas. 

BusKiRK,  J. — ^The  appellant  filed  in  the  court  below  his 
petition,  praying  the  court  to  change  an  order  of  that  court, 
rendered  in  a  proceeding  for  a  divorce  between  the  parties  to 
this  action,  in  reference  to  the  custody  of  their  children. 
The  substantial  facts  alleged  in  the  petition  are  these :  that 
the  petitioner  was  the.  father,  and  the  defendant  was  the 
mother,  of  Joseph  A.  and  Francis  A.  Baily,  both  of  whom 
were  minors ;  that  when  the  said  children  were  bom,  the 
petitioner  and  defendant  were  husband  and  wife ;  that  at  the 
June  term,  1863,  of  the  Montgomery  Common  Pleas  Court, 
the  defendant  obtained  a  decree  of  divorce  and  for  the  care 
and  custody  of  the.  said  children  until  the  further  order 
of  said  court ;  that  said  defendant  had,  subsequent  to  said 
divorce,  contracted  another  marriage  y  that  she  is  no  longer  a 
proper  and  suitable  person,  to  have  the  care  and  custody  of 
the  said  children;  that  she  has  contracted,  by  illicit  inter- 
course, the  venereal  disease,  and  has  become  vulgar  and  pro- 
fane; that  she  is  cruel  in  her  treatment  of  said  children;  and 
that  she  is  entirely  neglecting  the  moral  and  intellectual 
training  of  the  said  children.  The  prayer  of  the  petition 
was,  that  the  court  should  modify  and  change  the  decree  of 
the  court  in  reference  to  the  care  and  custody  of  the  said 
children.  Upon  the  filing  of  the  petition,  a  summons  was 
issued,  which  was  served  upon  the  defendant  in  the  county  of 
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Putnam,  by  the  sheriff  of  said  county.  We  are  informed  by 
the  record,  that  John  M.  Butler,  Esq.,  an  attorney  of  the  said 
court,  as  a  friend  of  the  court,  moved  to  dismiss  the  writ  and 
petition  for  the  reason  that  the  defendant  was  a  resident  of 
Putnam  county,  in  the  said  State,  and  that  for  that  cause  the 
court  had  no  jurisdiction  of  the  person  of  the  defendant  or 
of  the  subject  matter  of  the  said  petition,  and  this  motion 
was  sustained,  to  which  ruling  the  appellant  excepted. 

The  correctness  of  this  ruling  is  the  only  question  sub- 
mitted for  our  decision.  There  was  neither  a  special  nor  gen- 
eral appearance  made  for  the  defendant  The  question  of 
whether  the  court  had  acquired  jurisdiction  of  the  person  of 
the  defendant  could  only  be  raised  by  a  special  appearance, 
and  the  better  practice  would  be  to  present  it  by  plea  in 
abatement.  But  we  prefer  to  rest  our  decision  on  the  merits. 
The  common  pleas  court  of  Montgomery  had  acquired 
jurisdiction  of  the  persons  of  the  parties,  and  of  the  subject 
matter  of  the  proceeding  for  a  divorce.  The  court  rendered  a 
provisional  decree  as  to  the  custody  of  the  children,  but  that 
decree  was  binding  and  conclusive  upon  the  parties  as  long 
as  it  stood.  This  court  held,  in  Williams  v.  Williams,  13  Ind. 
523,  that  "under  the  statute,  the  care  and  custody  of  the 
children  of  the  marriage  was  a  proper  question  for  the  court, 
in  decreeing  a  divorce,  to  pass  upon ;  and  having  so  done,  that 
adjudication  cannot  be  collaterally  inquired  into,  it  is  mani- 
fest" A  party  seeking  to  enforce  the  decree  might  rely  upon 
it  in  any  collateral  proceeding,  but  it  could  not  be  avoided  or 
set  aside  in  such  proceeding.  The  proper  remedy  is  to  apply 
to  the  court  that  made  the  decree,  to  change  or  modify';  and 
we  think  that  the  court  retained  jurisdiction  of  the  parties, 
without  reference  to  any  change  of  residence,  and  of  the 
subject  matter.  We  think  the  application  was  properly 
made,  and  that  the  court  had  jurisdiction  of  the  parties  and 
subject  matter,  and  that  the  court  erred  in  dismissing  the 
petition. 

Judgment  reversed,  with  costs,  and  cause  remanded,  with 
dif^ections  to  the  court  below  to  set  aside  the  order  dismiss- 


262  SUPREME  COURT  OF  INDIANA. 

Holmes  and  Another  v.  Bybee  and  Another. 

ing  the  proceedings  and  for  further  proceedings  in  accordance 
with  this  opinion. 

5.  C.£r  JL  B.  Wtl/son,  for  appellant 

y.  M.  Butler,  for  appellee. 
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152  142  HoLHES  and  Another  v,  Bybee  and  Another. 

34    202 

1^    586 

1^  M9  MobltgajCE. — Forcciosure^-^Jutl^wuni  Lien^ — tUdemptUm^'^Aei  of  i86i.— 

34  2021-  Where  a  mortgage  on  real  estate  is  foreclosed^  and  the  property  is  sold  under 

150  67t)[  the  decree^  there  beings  at  the  commencement  of  the  suit^  a  judgment  Ceo  on 

said  real  estate  junior  to  said  mortgage,  and  the  judgment  creditor  not  b^ 

ing  a  party  to  the  foiedosare  tuit,  his  rights  are  not  affected  by  the  foredos* 

ure  and  sale»  and  the  provisions  of  the  redemption  law  of  June  4th»  lS6l  (2 

G.  &  H.  251)^  do  not  apply  to  him  or  affect  him  as  to  such  sale;  aa  execntioQ 

issued  on  said  judgment  before  the  expiration  of  the  statutory  lien  of  the  same, 

and  after  the  expiration  of  one  year  from  said  sale,  the  ptoperty  not  having 

been  redeemed,  and  •  ^Jb^  therefore  haying  been  executed  by  the  sheriff  to 

the  purchaser,  may  be  levied  upon  said  real  estate,  and  the  same  may  be  sold 

thereunder,  subject  to  said  mortgage  as  if  it  had  not  been  foreclosed. 

Same. — Junior  Mortage. — ^Under  circumstances  similar  to  these,  the  rights  of  & 
junior  mortgage  creditor  vould  be  essenttally  the  same  as  those  of  a  jomor 
jiidgmmt  creditor^ 

Statute  CoNST&usD.--J?AdCrj^MW  Ijaew  of  1S61.— The  redemption  lav  of 
June  4di,  z86i  (2  G.  &  H.  251),  does  not  cut  off'  or  affect  any  right  of  re- 
demption existing  by  the  general  principles  of  lav  and  held  by  one  not  a 
party  to  the  judgment,  decree,  or  other  ju^cial  proceedings  on  which  a.  sale  of 
real  estate  has  been  madew 

APPEAL  from  the  Kosciusko  Grcuit  Court 

WoRDEN,  J. — Complaint  by  the  appellees  against  the  ap- 
pellants^ to  enjoin  the  sale  of  certain  real  estate  on  execu- 
tion. 

Demurrer  to  the  complaint  overruled^  and  exception. 
Final  judgment  for  the  plaintiffs  below. 

The  following  are  the  iacts  stated  in  the  complaint  On 
the  8th  of  July,  i866»  Jacob  Bybee^  then  the  owner  of  the 
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land  mentioned  in  the  complaint  and  lying  in  said  county  of 
Kosciusko,  executed  a  mortgage  thereon  to  Washington 
Bybee,  one  of  the  appellees,  to  secure  the  payment  of  the 
sum  of  five  thousand  two  hundred  and  ninety-three  dollars 
and  thirty-six  cents.  On  the  2d  day  of  November,  1866, 
Washington  Bybee  commenced  a  suit  in  the  Kosciusko  Cir- 
cuit Court,  to  foreclose  said  mortgage,  and  at  the  May  term 
of  said  court,  1867,  he  obtained  a  decree  of  foreclosure.  An 
execution  was  issued  upon  the  decree,  and  the  premises  were 
sold  by  virtue  thereof  on  the  15th  of  June,  1867,  the  said 
Washington  becoming  the  purchaser,  at  the  sum  of  five 
thousand  seven  hundred  and  fifty  dollars.  At  the  expiration 
of  a  year  from  the  time  of  the  sale,  the  property  not  having 
been  redeemed,  a  deed  was  executed  by  the  sheriff  for  the 
premises,  to  said  Washington  Bybee,  who  afterwards  con- 
veyed a  portion  of  the  premises  to  the  other  appellee, 
George  W.  Harlan. 

At  the  September  term  of  the  Kosciusko  Circuit  Court, 
1866,  the  appellants,  Holmes  and  Pfeifer,  recovered  a  judg- 
ment in  that  court  against  Jacob  Bybee,  for  the  sum  of  thir- 
teen hundred  and  eighty-one  dollars  and  seventy  cents,  and 
in  November,  1868,  caused  an  execution  to  be  issued  thereon 
and  levied  upon  the  property  thus  mortgaged  and  sold  under 
the  decree.  The  complaint  seeks  to  enjoin  the  sale  under 
the  execution,  as  it  would  cast  a  cloud  upon  the  plaintifis' 
title.  Holmes  and  Pfeifer  were  not  made  parties  to  the  fore- 
closure suit,  and  the  only  question  presented  is,  whether,  on 
the  &cts  stated,  the  sale  was  properly  enjoined. 

The  question  naturally  suggests  itself,  what  is  there  in  the 
fiicts  stateid,  that  precludes  Holmes  and  Pfeifer  from  levying 
their  execution  upon  the  land  in  question,  and  selling  it,  sub- 
ject, however,  •»  whatever  rights  Washington  Bybee  acquired  J 
by  his  purchase  ? 

We  will  consider  the  case,  first,  without  any  reference  to 
the  redemption  law  of  June  4th,  1861,  and  then  determine 
how  that  act  affects  it,  if  at  all. 

The  judgment  of  the  appellants  was  a  lien  on  the  land  for 
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the  space  of  ten  years  from  the  time  it  was  rendered.  2  G. 
&  H.  264,  sec,  527.  An  equity  of  redemption  may  be 
levied  upon  and  sold  on  execution.  Id.  263,  sec.  526.  Lands 
levied  on  may  be  sold  subject  to  liens  and  incumbrances. 
Id.  244,  sec.  452. 

There  can  be  no  doubt  that,  if  Washington  Bybee's  mort- 
gage had  not  been  foreclosed,  and  the  land  sold.  Holmes  and 
Pfeifer  might  have  levied  their  execution  upon  the  land  and 
have  sold  it,  subject,  of  course,  to  the  mortgage. 

Are  their  rights  changed  by  the  foreclosure  ?  It  has  been 
held  in  two  cases,  at  least,  in  this  court,  that  the  rights  of  a 
junior  mor^agee  are  in  no  way  affected  by  the  foreclosure 
of  a  senior  mortgage,  where  the  junior  mortgagee  was  not 
made  a  party  to  the  proceedings.  Proctor  v.  Baker,  15  Ind. 
178 ;  Murdoch  V.  Ford,  17  Ind.  52.  We  have  no  doubt  of  the 
soundness  of  this  doctrine.  It  is  argued,  however,  that  the 
doctrine  is  not  applied  to  a  junior  judgment  creditor,  be- 
cause his  is  a  general  lien  on  all  the  defendant's  real  estate 
in  the  county,  and  not  a  specific  lien  upon  any  particular 
property.  A  judgment  creditor  has  a  lien  as  absolute  on  all 
the  real  estate  of  the  defendant  in  the  county  as  the  mort- 
gage creditor  has  upon  the  particular  property  mortgaged; 
and  no  good  reason  has  been  given  why  he  should  not  be 
made  a  party  to  a  bill  to  foreclose  a  prior  mortgage,  as  well 
as  a  junior  mortgagee.  We  think  a  junior  judgment  creditor 
and  a  junior  mortgage  creditor  stand,  in  this  respect,  upon 
essentially  the  same  ground 

And  this  is  in  accordance  with  the  authorities.  Says 
Chancellor  Kjent,  "  When  the  mortgagee  proceeds  by  bill  to 
foreclose,  he  must  make  all  incumbrancers,  existing  at  the 
filing  of  the  bill  (and  which,  of  course,  includes  the  junior, 
as  well  as  the  prior  incumbrancers)  parties,  i#  order  to  pre- 
vent a  multiplicity  of  suits,  and  that  the  proceeds  of  the  mort- 
gaged estate  may  be  duly  distributed ;  and  the  incumbrancers 
who  are  not  parties  will  not  be  bound  by  the  decree.  The  rea- 
son of  the  rule  requiring  all  the  incumbrancers,  subsequent 
as  well  as  prior  to  the  plaintifi^  to  be  made  parties,  is  to  give 
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security  and  stability  to  the  purchaser's  title ;  for  he  takes  a 
title  only  as  against  the  parties  to  the  suit,  and  it  cannot  and 
ought  not  to  be  set  up  against  the  subsisting  equity  of  those 
incumbrancers  who  ave  not  parties."  4  Kent  Com.  (nth 
ed.)  210,  211.  See,  also,  Brainardw.  Cooper^  10  N.  Y.  356,  and 
authorities  there  cited.  Indeed,  it  may  be  stated,  as  a  prin- 
ciple of  universal  jurisprudence,  that  no  person  is  bound  by 
the  proceedings  or  judgment  of  any  court  to  which  he  is  not 
a  party.  We  have  seen,  by  the  statement  of  the  case,  that 
the  appellants'  judgment  was  rendered  before  the  commence- 
ment of  the  foreclosure  suit.  Had  their  judgment  been  ren- 
dered after  the  commencement  of  that  suit,  they  might  have 
been  deemed  incumbrancers  pendente  lite^  and  bound  by  the 
judgment  Hatlock  v.  Bamtdzer^  30  Ind.  370.  But  as  their 
lien  accrued  before  the  foreclosure  suit  w$is  commenced,  and 
as  they  were  not  parties  thereto,  the  mortgage  stands,  as  to 
them,  precisely  as  if  it  had  not  been  foreclosed,  and  as  if 
there  had  been  no  sale  made  under  the  foreclosure.  It  is 
ui^ed  by  counsel  for  the  appellees,  that  the  appellants,  if  not 
barred  entirely,  were  bound  to  redeem  the  property  before 
they  could  sell  upon  their  execution.  This  argument  would 
be  worthy  of  consideration,  i()  as  to  the  appellants,  there  had 
been  any  foreclosure  and  sale ;  but  as  there  has  not,  they 
have  the  plain  statutory  right  of  levying  upon  and  selling 
the  equity  of  redemption.  Again,  the  question  is  put  by 
way  of  argument,  what  will  the  appellants  sell  if  they  pro- 
ceed with  their  execution,  inasmuch  as  the  equity  of  redemp- 
tion has  already  been  sold  ?  This  question  assumes  that,  as 
against  the  appellants,  the  equity  of  redemption  has  been 
sold,  while  we  think,  quite  clearly,  it  has  not  As  against 
Jacob  Bybee,  the  mortgagor,  who,  we  suppose,  was  a  party, 
the  equity  of  redemption  has  been  sold  undoubtedly;  but  it 
does  not  therefore  follow,  that  as  against  the  appellants  it  has 
been  sold,  any  more  than  it  would  follow,  if  the  appellants 
had  been  made  parties,  and  the  mortgagor  had  not,  that  the 
equity  of  redemption  would  have  been  sold  as  against  the 
mortgagor. 
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Had  Jacob  Bybee  not  been  made  a  party,  no  one  would 
contend  that  his  equity  of  redemption  would  have  been  di- 
vested by  the  proceedings.  As  against  Jacob  Bybee,  the 
appellees  have  the  title ;  but  as  against  the  appellants,  they 
have  nothing  but  the  mortgage. 

We  are  of  opinion  that  unless  the  case  is  affected  by  the 
redemption  law  before  mentioned,  the  appellants  have  the 
right  to  levy  their  execution  upon  the  land  in  question,  and 
sell  the  same,  subject,  of  course,  to  the  mortgage,  in  the 
same  manner  as  if  the  mortgage  had  not  been  foreclosed. 
The  statute  in  question  we  have  set  out  in  full,  for  conve- 
nience of  future  reference.    It  is  found  in  2  G.  &  H.  251. 

"An  act  providing  for  the  redemption  of  real  property,  or 
any  interest  therein,  soM  on  execution  or  order  of  sale,  and 
providing  for  the  issuing  of  certificates  of  purchase  in  such 
cases,  and  for  the  execution  of  conveyances,  and  repealing 
all  laws  in  conflict  therewith.     (Approved  June  4,  1861.) 

"Section  i.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  That  whenever,  hereafter,  any  real  prop- 
erty or  any  interest  therein  shall  be  sold  on  any  execution 
or  order  of  sale  issued  upon  any  judgment,  decree  or  other 
judicial  proceeding  within  this  State,  the  owner  thereof,  his 
heirs,  executors,  administrators,  or  any  mortgagee  or  judg- 
ment creditor  having  a  lien  upon  the  same  may  redeem  such 
real  property  or  interest  therein,  at  any  time  within  one  year 
from  the  date  of  such  sale  by  paying  to  the  purchaser,  his 
heirs  or  assigns,  or  the  clerk  of  the  court  from  which  such 
execution  or  order  of  sale  was  issued  for  the  use  of  said  pur- 
chaser, his  heirs  or  assigns,  the  purchase*money,  with  inter- 
est thereon  at  the  rate  of  ten  per  cent  per  annum. 

"  Sec.  2.  Upon  payment  of  the  .purchase-money,  the  sher- 
iff or  other  officer  making  such  sale  shall  issue  to  the  pur- 
chaser a  certificate,  showing  the  court  in  which  the  judgment 
or  decree  was  rendered,  the  parties  to  the  action,  the  date  of 
the  sale,  the  name  of  the  purchaser,  the  amount  of  the  pur- 
chase-money, and  a  description  of  the  premises  sold,  which 
certificate  shall  entitle  the  holder  thereof  to  a  deed  of  con* 
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veyance,  to  be  executed  by  the  officer  making  the  sale  at  the 
expiration  of  one  year  from  the  date  of  such  sale,  if  the  prop- 
erty shall  not  have  been  previously  redeemed.  The  judg- 
ment debtor  shall  be  entitled  to  the  possession  of  the  premi- 
ses for  one  year  after  the  sale,  and  in  case  they  are  not  re- 
deemed at  the  end  of  the  year  as  provided  in  this  act>  he 
shall  be  liable  to  the  purchaser  for  their  reasonable  rents  and 
profits. 

**  Sec.  3.  When  any  mortgagee  or  judgment  creditor  shall 
redeem  any  real  property  or  interest  therein  under  the  pro- 
visions of  this  act,  such  mortgagee  or  judgment  creditor  shall 
retain  a  lein  on  the  premises  for  the  amount  of  money  so 
paid  for  redemption  against  the  owner  and  any  junior  in- 
cumbrancer. 

"  Sec.  4.  All  laws  and  parts  of  laws  coming  in  conflict 
with  any  of  the  provisions  of  this  act,  be  and  the  same  are 
hereby  repealed ;  and,  whereas,  an  emergency  exists  for  the 
immediate  taking  effect  of  this  act,  therefore  the  same  shall 
take  efiect  and  be  in  force  from  and  after  its  passage." 

This  statute  confers  a  new  right  upon  the  owner  of  the 
property  sold,  his  heirs,  executors,  or  administrators;  inas- 
much as  before  the  passage  thereof  no  right  of  redemption 
existed  as  to  them,  unless  it  was  conferred  by  section  four 
hundred  and  fifiy-two  of  the  code,  above  cited,  a  point  that 
need  not  now  be  decided.  It  also  confess  upon  "any  mort- 
gagee or  judgment  creditor  having  a  lien  upon "  the  prop- 
erty sold,  the  right  to' redeem  within  the  year  on  the  terms 
provided  for. 

Upon  an  examination  of  the  provisions  of  this  statute,  we 
are  of  opinion  that  it  does  not  cut  ofT  or  affect  any  right  of 
redemption  existing  by  the  general  principles  of  law,  and 
held  by  one  who  was  not  a  party  to  the  "judgment,  decree, 
or  other  judicid  proceeding "  on  which  the  sale  was  made. 
There  is  nothing  in  the  terms  of  the  statute  that  requires 
such  construction ;  and  on  general  principles,  a  statute  will 
not  be  so  construed  as  to  deprive  a  party  of  his  "  day  in 
court,"  unless  its  terms  imperatively  demand  such  construe- 
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tion,  admitting  the  power  of  the  legislature  to  pass  such  stat- 
ute. There  is  no  more  reason  for  concluding  an  incum- 
brancer by  a  proceeding  to  which  he  is  not  a  party  than 
there  would  be  in  concluding  the  owner  of  the  equity  of  re- 
demption by  such  a  proceeding.  If  a  mortgage  were  to  be 
foreclosed  without  making  the  owner  of  the  equity  of  re- 
demption a  party,  the  proceeding,  as  to  him,  would  be  a  nul- 
lity; and  he  could  redeem  the  mortgage  after  the  expiration 
of  the  year,  and  at  any  time  before  being  barred  in  some 
other  way;  and  the  reason  applies  as  strongly  to  him  who 
has  a  lien  upon  the  equity  of  redemption  as  to  him  who  is 
the  owner  thereof. 

The  statute  can  have  full  force  without  such  construction. 
Where  there  are  successive  judgments,  without  mortgage, 
and  the  property  is  sold  on  the  junior,  the  holder  of  the  se- 
nior judgment  need  not  redeem  at  all,  for  such  sale  in  no 
way  impairs  the  prior  lien  of  the  senior  judgment;  but  if 
the  property  is  sold  on  the  senior  judgment,  then  the  holder 
of  the  junior  judgment  may  redeem  as  provided  for. 

Again,  suppose  there  are  three  judgments,  and  a  sale  is 
made  on  the  intermediate  one ;  such  sale  would  not  affect 
the  lien  of  the  oldest  judgment,  on  which  the  land  might 
be  again  sold  at  any  time  before  the  expiration  of  the  lien, 
but  the  holder  of  the  youngest  judgment  might  redeem  un- 
der the  statute ;  but  having  done  so,  he  acquires  no  right 
that  would  affect  the  lien  of  the  oldest  judgment.  By  his 
redemption  he  acquires  a  lien  only  against  the  owner  and 
"any  junior  incumbrancer." 

In  case  of  a  sale  on  several  executions,  in  the  hands  of  the 
sheriff  at  the  time  of  the  sale,  issued  upon  judgments  which 
are  liens  upon  the  property  sold,  it  may  be  doubtful  whether 
either  one  of  the  judgment  creditors  could  redeem,  inasmuch 
as  the  proceeds  of  the  sale  would  have  to  be  paid  in  the  order 
of  the  priority  of  the  liens,  and  the  sale  might  be  said  to  be 
made  upon  one  execution  as  much  as  another.  This  point, 
however,  we  do  not  decide. 

In  case  of  a  sale  on  foreclosure  of  a  mortgage,  where 
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prior  or  subsequent  incumbrancers^  by  judgment  or  mort* 
gage,  are  made  parties,  and  set  up  their  respective  claims, 
and  procure  an  order  for  the  payment  of  the  proceeds  of  the 
sale  to  the  respective  parties  according  to  their  priorities,  it 
may  be  doubtful  whether  any  of  them  could  redeem,  be- 
cause they  would,  in  some  sense,  be  redeeming  their  own 
sales.    This  point  is  not  decided,  but  simply  suggested. 

Finally,  in  case  of  a  sale  on  foreclosure,  where  subsequent 
incumbrancers,  by  judgment  or  mortgage  (and  possibly  prior 
ones),  are  made  parties,  but  fail,  to  set  up  their  claims  and 
procure  the  order  for  payment  according  to  priorities ;  such 
incumbrancers,  we  think,  come  within  the  letter  and  spirit 
of  the  statute,  and  may  redeem  according  to  its  terms,  and 
not  otherwise.  They  have  had  their  day  in  court ;  the  pro- 
ceedings against  them,  therefore,  are  valid,  and  they  may 
have  such  redemption  as  the  statutes  provides,  and  hone 
other. 

There  may  be  other  cases  put,  where  redemption  could  be 
had  under  the  statute.  It  has  not  been  so  much  our  design, 
in  this  opinion,  to  anticipate  cases,  or  enumerate  all  the  in- 
stances in  which  redemption  may  be  had  under  the  statute, 
as  to  show  that  it  may  have  full  effect  without  so  applying 
it  as  to  cut  off  the  right  of  redemption  without  notice  or 
warning  to  the  party  interested. 

The  statute  in  question  ought  not,  in  our  opinion,  to  be 

construed  as  a  general  limitation  law,  cutting  ofT  all  rights 

of  redemption  after  the  expiration  of  a  year  from  the  sale. 

Statutes  may  well  limit  the  time  within  which  an  action  shall 

be  brought,  or  a  right  asserted,  after  it  accrues,  because  the 

party  having  the  cause  of  action  or  the  right  knows,  or  is 

supposed  to  know,  when  it  accrued;  and,  consequently,  he 

knows  when  the  statute  begins  to  run,  and  when  he  will  be 

barred.    Under  our  statute,  if  a  party  liable  to  an  action 

conceal  the  fact  from  the  knowledge  of  the  party  entitled 

thereto,  the  statute  does  not  begin  to  run  against  the  latter 

until  he  makes  the  discovery. 

If  the  statute  under  consideration  were  to  be  construed  as 
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a  general  limitation  law,  and  operating  against  all  persons, 
whether  parties  or  not,  then  the  anomaly  would  be  presented 
of  a  person  being  barred  of  a  right,  by  limitation,  without 
any  knowledge  whatever  of  the  happening  of  the  event  that 
put  the  statute  in  operation  against  him.  Before  he  has  any 
knowledge  that  any  statute  of  limitation  is  running  against 
him,  it  has  run  its  course,  and  he  finds  his  right  cut  oft 

The  intention  to  work  such  results  cannot  be  fairly  im- 
puted to  the  legislature  in  the  passage  of  the  law  in  question. 

In  the  case  before  us,  the  appellants  not  having  been  made 
parties  to  (he  foreclosure  suit,  and  being,  for  that  reason,'in 
no  manner  bound  by  the  judgment  in  the  cause,  and  the 
equity  of  redemption,  as  to  them,  being  still  in  Jacob  Bybee, 
they  may  sell  said  equity  of  redemption  on  their  execution, 
and  the  purchaser  may,  of  course,  redeem  the  mortgage. 

The  demurrer  to  the  complaint  should  have  been  sustained. 

The  judgmentjbelow  is  reversed,  with  costs,  and  the  cause 
is  remanded,  with  instructions  to  the  court  below  to  proceed 
in  accordance  with  this  opinion. 

Pettit,  C.  J.,  (dissenting).— If  A.  has  a  mortgage  on  the 
lands  of  B.,  and  afterwards  C.  obtains  a  judgment  at  law  against 
B.  and  rests  without  execution  till  A.  forecloses  his  mortgage, 
and  has  the  land  sold  on  the  decree,  and  becomes  the  purchas-^ 
er,  taking  the  sheriff's  certificate  for  a  deed  at  the  end  of  one 
year,  unless  sooner  redeemed;  and  the  year  expires  without 
redemption,  and  the  deed  is  made,  and  afterwards  C.  takes 
out  an  execution  on  his  judgment,  has  it  levied  on  the  land, 
and  is  about  to  sell  it;  can  A.  enjoin  C.  and  the  sheriff  from 
making  the  sale?  This  is  the  only  question  in  this  case.  It 
is  known  and  conceded  by  the  bench  and  bar,  not  only  in 
this  State,  but  in  our  sister  states  and  in  England,  as  an 
almost,  if  not  quite,  universal  rule  at  common  law,  and  by 
statute  in  this  State  till  June  4th,  1861,  that  an  injunction  in 
such  case  would  not  be  granted,  and  that  the  execution  plain- 
tiff might  proceed  to  sell  the  land. 

On  this  point  the  cases  are  too  numerous,  and  the  doc- 
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trine  too  universal,  uniform,  and  well  settled,  to  require  or 
justify  citation  of  authority.  But  I  am  to  enquire  what  is 
the  effect  of  our  statute  of  June  4th,  1 861,  on  this  subject, 
recited  in  the  opinion  of  my  brethren. 

The  argument  of  counsel  on  both  sides,  in  their  briefs,  has 
been  able  and  exhaustive  of  the  subject,  and  of  all  collateral 
questions  connected  with  it,  exhibiting  great  research  and 
learning ;  but  I  do  not  deem  it  my  duty,  nor  is  it  neces- 
sary for  a  proper  solution  of  the  question,  that  I  should  crit- 
ically examine  the  authorities  cited  as  to  what  the  law  was 
as  to  the  right  of  incumbrancers  in  such  a  case;  bu^  it  is  my 
duty  to  say  what  the  law  is  on  the  subject;  and  I  do  not 
think  there  is  room  for  serious  doubt  as  to  it.  I  have  stated 
what  the  law  was  before  the  act  of  June  4th,  i86iy  and  I 
have  to  add  that  it  was  competent  for  the  legislature  to 
make  a  new  limitation  within  which  incumbrancers  in  such 
cases  should  assert  their  rights,  provided  a  reasonable  time 
was  given,  and  I  think  a  year  was  not  an  unreasonable  time; 
and  it  was  equally  competent  and  within  the  law-making 
power  and  department  of  the  state  government,  to  repeal 
the  common  law  and  former  statute  law,  and  make  an  en- 
tirely new  one  on  the  subject  This  the  legislature  has  done 
in  so  clear  and  unambiguous  a  manner,  that  I  think  I  do  not 
mistake  its  meaning.  The  incumbrancer  had  one  year  after 
the  sale  of  the  land  to  redeem  in,  and  no  more,  and  having 
failed  to  do  so  in  the  mode  prescribed,  his  remedy  is  gone. 
There  is  no  use  of  discussing  the  former  difference  between 
law  and  equity  with  us,  for  our  system  is  all  law  and  all 
equity — ^all  equity  and  all  law. 

The  judgment  and  decree  of  the  court  below  ought,  in 
my  judgment,  to  be  afHrmed. 

Z.  M.  Ninde  and  R.  S.  Taylor^  for  appellants. 

G.  W.  Frazier  and  D.  D.  Pratt^  for  appellees. 
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Vendor  and  Purchaser. — Omveyance  Without  Warranty. — T^U. — ^A  pur- 
chaser of  real  estate  took  a  quitclaim  deed  therefor,  with  notice  of  a  defect  in 
the  title,  consisting  of  a  misdescription  of  the  land  in  prior  conveyances  there- 
of, and,  there  being  no  fraud  in  the  transaction,  the  vendor,  by  a  separate  writ- 
ing, promised  and  guaranteed  that  he  would  cause  said  defect  to  be  rectified, 
without  specifying  any  time  within  which  it  should  be  corrected;  whereupon, 
at  the  request  of  the  vendor,  the  vendee  executed  his  promissory  note  to  a 
third  person  for  the  purchase-money. 

Ileldf  in  a  suit  on  said  note,  it  not  appearing  that  said  purchaser  had  been  evicted 
or  had  sustained  any  damage,  that  the  continued  existence  of  said  defect  con- 
stituted no  bar  to  the  action,  or  ground  for  enjoining  its  prosecution. 

APPEAL  from  the  Warren  Common  Pleas. 

BusKiRK,  J. — ^This  action  was  brought  by  the  appellees 
against  the  appellant,  upon  a  note  by  him  executed  to  Henry 
C.  Dawson,  and  by  Dawson  assigned  to  the  appellees. 

The  appellant  aswered  in  three  paragraphs.  The  first  was, 
that  the  note  sued  on  was  executed  without  any  considera- 
tion. The  second  paragraph  of  the  answer  contained  sub- 
stantially these  facts :  that  the  only  consideration  for  the  note 
sued  on  was  this :  that  Elijah  Dawson  claimed  to  be  the 
owner  of  a  certain  portion  of  ground  (which  is  specifically 
described);  that  the  said  Elijah  Dawson  claimed  that  one 
John  Little  had  bought  the  same  at  sheriff's  sale,  that  Litde 
had  conveyed  it  to  him,  and  that  he,  the  said  Dawson,  was 
to  convey  the  same  to  the  defendant  by  a  quitclaim  deed; 
that  the  said  Dawson  claimed  ^hat  in  the  deeds  from  the 
sheriff  to  Little  and  from  Little  to  him  there  was  a  misde- 
scription of  the  said  tract  of  land ;  that  the  said  Elijah  Daw- 
son agreed  in  writing  (a  copy  of  which  was  filed  with,  and 
constituted  a  part  of,  the  answer)  to  have  said  John  Little  to 
correct  the  said  deeds,  and  guaranteed  that  Little  would 
make  such  correction ;  that  the  said  Elijah  Dawson  further 
agreed  in  the  said  writing  that  he  would  correct  the  deed 
made  to  the  defendant,  when  the  said  Little  had  corrected 
the  other  deeds ;  that  the  defendant,  thereupon,  executed  the 
note  sued  on,  in  consideration  of  getting  the  title  to  the  said 
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tract  of  land  and  having  the  said  deeds  corrected ;  that  the 
said  note  was  made  payable  to  Henry  C.  Dawson,  at  the  re- 
quest of  Elijah  Dawson ;  that  Little  refuses  to  correct  either 
the  deed  from  the  sheriff  to  him,  or  the  one  from  him  to 
Elijah  Dawson ;  that,  in  fact,  there  is  nothing  to  correct,  for- 
the  reason  that  the  sheriff  never  levied  on  and  sold  said  par- 
cel of  ground  to  John  Little ;  that  the  said  Little  took  no* 
title  to  the  same  by  the  deed  from  the  sheriff,  and  could  not. 
and  did  not  convey  any  to  the  said  Dawson;  that  the  said 
Dawson  had  acquired  no  title  from  the  conveyance  made  to 
him  by  Little ;  and  that  by  reason  of  these  facts  the  consid- 
eration had  wholly  failed. 

The  agreement  and  guarantee  referred  to  in  the  above  anr- 
swer  was  in  these  words : 

"  State  op  Indiana,  Warren  County,. 

June  5th,  1867. 
"  This  will  certify  that  I  have  this  day  deeded  to  David 
James,  by  quitclaim  deed,  the  south-west  part  of  outlet, No^ 
two,  in  the  town  of  Independence,  facing  on  and  being 
in  the  north-east  corner  of  Liberty  and  Second  streets,  more 
fully  known  as  the  Thomas  Inlain  store-house  and  lot,  and 
there  appearing  to  be  a  mistake  in  a  former  deed  ifrom  sheriff 
Jones  to  John  Little,  and  from  Little  to  me,  I  hereby  agree 
to  rectify  my  deed,  after  having  John  Little  to  rectify  and 
more  fully  describe  said  lots.  I  further*  guarantee  that  he, 
John  Little,  will  so  rectify  said  deed.as  above  described. 

"Elijah  Dawson." 
The  third  paragraph  contained,  in  substance,  the  same  alle- 
gations as  the  second.   It  was  sworn  to,  and  prayed  the  court 
to  stay  all  proceedings  in  the  action  on  the  note,  until  Elijah 
Dawson  should  cause  the  said  mistakes  in  >  the  said  deeds  to 
be  corrected.    The  appellees  demurred  to  the- second  and 
third  paragraphs  of  the  answer.    The  court  sustained  the 
demurrer  to  each  paragraph  of  the  answer,  and  the  appellant 
excepted.    There  was  an  issue  formed  on  the  first  paragraph 
of  the  answer.    The  cause  was,  by  the  agreement  of  the  par- 
Vol.  XXXIV.— 18. 
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tieSy  tried  by  the  court  There  was  a  finding  and  judgment 
for  the  appellees.  There  Was  no  motion  for  a  new  trial. 
The  evidence  is  not  in  the  record.  The  only  error  assigned 
is  the  sustaining  the  demurrer  to  the  second  and  third  para- 
graphs of  the  answer. 

Do  the  facts  stated  in  the  second  paragraph  of  the  answer 
constitute  a  good  defense  to  the  note  ?    The  appellant  insists 
that  they  show  a  total  failure  of  consideration.    We  do  not 
think  so.     The  answer  contains  no  allegation  of  fraud  or  any 
unfairness  or  misrepresentation.     The  appellant  purchased 
with  full  notice  of  all  the  facts.     He  was  fully  informed  how 
Dawson  derived  his  title,  and  that  there  was  a  misdescription 
in  the  deeds.    There  is  no  allegation  that  he  has  been  evicted, . 
or  that  he  has  sustained  any  damage.   With  full  notice  of  all 
these  facts,  he  consented  to  take  a  quitclaim  deed.    He  failed 
to  protect  himself  by  the  covenants  contained  in  a  warranty 
deed.     Can  he,  under  such  circumstances,  plead  a  failure  or 
want  of  title  in  bar  of  an  actioii  for  the  purchase^money? 
This  court,  in  the  case  of  Laughery  v.  McLean,  14  Ind.  106, 
say,  "  For  aught  that  appears,  the  conveyance  was  a  mere 
quitclaim,  without  any  warranty  whatever;  and  in  such  a 
case,  in  the  absence  of  fraud,  a  want  or  failure  of  title  cannot 
be  set  up  in  bar  of  the  action  for  the  purchase-money." 

The  Supreme  Court  of  Connecticut,  in  the  case  of  Bmk- 
hamsted  v.  Case^  5  Conn.  528,  say,  ''If  there  was  no  fraud, 
and  no  covenants  to  secure  the  title,  the  purchaser  has  no 
remedy  for  his  money,  even  on  failure  of  title,  either  at  law 
or  in  equity.  Abbott  v,  AUen^  2  Johns.  Ch.  519;  CJtesterman 
V.  Gardner,  5  Id.  29.  The  grantee  of  land,  if  he  takes  no 
covenants,  and  there  is  no  fraud  in  the  sale,  has  assumed  on 
himself  the  risk  of  title;  and  any  security  given  by  him  for 
the  purchase^money  is  on  a  legal  consideration." 

The  appellant  has  pressed  upon  the  consideration  of  the 
court  the  case  of  Murphy  v.  Jones^  7  Ind  529,  and  has  earn- 
estly insisted  that  the  principle  there  decided  conclusivdy 
.demonstrates  that  the  court  erred  in  sustaining  the  demurrer 
ito^the. second  paragraph  cf  the  answer.    The  facts   in  thai 
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case  were  these:  Mrs.  Jones  represented  that  her  father, 
William  Murphy,  had  died  intestate,  in  the  state  of  Ohio, 
seized  of  certain  real  estate,  that  she  was  one  of  his  heirs 
and  entitled  to  one-ninth  part  thereof.  The  defendants  pur- 
chased her  interest  in  said*  estate,  and  took  from  her  and  her 
husband  a  quitclaim  deed,  and  executed  their  note  for  three 
hundred  dollars.  The  grantees  were  in  the  possession  of  the 
land  at  the  date  of  the  deed.  Suit  was  brought  on  the  note. 
The  defendants  admitted  the  execution  of  the  note,  that 
William  Murphy  died  seized  of  the  land,  and  that  Mrs.  Jones% 
was  one  of  his  children,  but  avered  that  she  took  by  inheri- 
tance no  interest  in  the  estate  of  her  father,  for  the  reason 
that  he  had  devised  his  land  by  will  to  other  persons  and 
had  expressly  provided  that  she  should  take  no  interest  in 
his  lands.  This  court  say,  "Some  consideration  is  neces- 
sary to  uphold  a,contr^ct  If  there  be  any,  the  law  will  not 
enquire  whether  it  is  adequate  or  not.  But  when  a  promise 
is  alleged  to  have  been  made  in  consideration  of  the  release 
of  any  interest,  if  it  appears  that  the  promisee  had  in  fact  no 
interest  which  passed  by  the  release,  there  will  be  no  con- 
sideration for  the  promise  alleged." 

In  that  case,  the  purchase  was  made  in  the  belief  that  Mrs. 
Jones  had  an  actual  interest  in  her  father's  estate,  when,  in 
feet,  she  had  no  interest  whatever.  It  is  to  be  presumed 
that  this  court  came  to  thfe  conclusion  that  the  representa- 
tions made  by  Mrs.  Jones  were  felse  and  fraudulent,  and 
amounted  in  law  to  a  fraud.  The  decision  cannot  be  sup- 
ported on  any  other  theory.  If  the  court  intended  to  hold, 
and  did  hold,  that  a  want  or  failure  of  title,  in  the  absence  of 
fraud,  where  there  was  no  warranty  whatever,  was  a  bar  to 
an  action  upon  a  note  given  for  the  purchase-money,  then 
the  case  was  overruled  by  the  decision  of  this  court  in  the 
case  of  Laughery  v.  McLean^  supra,  where  a  directly  oppo- 
site doctrine  was  announced.  But  that  case  is  clearly  distin- 
guishable from  the  one  under  consideration.  In  that  case, 
there  were  false  representations,  the  grantor  had  no  interest 
whatever,  the  grantees  were  not  placed  in  possession,  ^d 
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acquired  no  title,  no  interest,  or  benefit.  In  the  case  under 
consideration,  there  were  no  false  or  fraudulent  representa- 
tions ;  the  appellant  purchased  with  full  notice  of  the  mis* 
description  in  the  deeds,  took  the  possession,  and  stjU  re- 
tains it  The  grantor  had  at  least  an  equitable  interest  in 
the  premises  sold,  which  might  mature  into  a  legal  title. 

But  it  is  claimed  by  the  appellant,  that  the  agreement  and 
guarantee  of  Elijah  Dawson  to  have  the  mistake  corrected 
ought  to  bar  this  action.    We  do  not  think  so,  but,  on  the 
^contrary,  are  of  the  opinion  that  such  agreement  deprives 
the  appellant  of  any  defense  to  this  action.    As  has  been 
shown,  the  appellant  purchased  with  notice  of  the  defective 
title,  waived  all  covenants,  executed  his  note  to  a  third 
party,  and  took  the  personal  obligation  of  Elijah  Dawson 
to  have  the  mistake  corrected.    The  note  was  payable  two 
months  after  date.    The  agreement  does  not  specify  any 
time  in  which  the  mistake  was  to  be  corrected.    The  correc- 
tion of  the  mistake  did  not  constitute  a  condition  precedent 
to  the  payment  of  the  note ;  and  if  the  agreement  had  so 
provided,  we  cannot  see  how  it  could  af!ect  the  rights  of 
Henry  C.  Dawson,  the  payee,  as^  it  is  neither  alleged  nor 
proved  that  he  had  any  knowledge  of  the  defective  title  or  the 
execution  of  the  guarantee  and  agreement  by  Elijah  Dawson. 
The  giving  of  the  note  to  a  third  party  and  the  taking  of 
the  obligation  of  the  vendor  was  a  waiver  and  abandonment 
of  any  defense  to  the  note  on  account  of  the  defective  title. 
If  he  has  any  remedy,  it  is  upon  the  guarantee  of  Elijah 
Dawson*    The  court  committed  no  error  in  sustaining  the 
demurrer  to  the  second'  paragraph  of  the  answer. 

But  if  the  court  had  erred  in  sustaining  the  demurrer,  we 
would  not  for  that  reason  reverse  the  case.  Every  fact  al- 
leged in  the  second  paragraph  of  the  answer  could  have 
been  proved  under  the  first  paragraph  of  the  answer,  alleg- 
ing an  entire  want  of  consideration.  This  court,  in  the  case 
of  Laughety  v.  McLean^  supra,  say,  "  It  is  not  the  practice  of 
this  court  to  reverse  a  judgment,  otherwise  correct,  for  an 
error  in  sustaining  a  demurrer  to  a  plea»  or  paragraph  in  the 
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answer,  if,  as  in  this  case,  there  is  another  issue  upon  the 
record  under  which  the  same  evidence  would  be  admissible.'* 

Having*reached  the  conclusion  that  there  was  no  valid 
defense,  it  necessarily  results  that  the  court  committed  no 
error  in  sustaining  the  demurrer  to  the  amended  third  para- 
graph. The  court  would  have  no  right  to  stay  the  proceed- 
ings unless  there  was  some  valid  defense. 

Judgment  affirmed,  with  costs. 
»    y.  If.  Bfvum,  for  appellant 

Mi  M.  Milford^  for  appellees. 


BURNTRAGER  V.  McDONALD. 

Bnx  OF  ExcEFHONS. — Dismissing  Appeal, — A  ruling  of  the  circuit  court  dis- 
missing an  appeal  to  that  court  from  the  decision  of  the  board  of  county  com- 
missioners in  a  proceeding  to  change  the  location  of  a  public  highway  cannot 
be  presented  to  the  Supreme  G^urt  except  by  a  biU  of  exceptions. 

APPEAL  from  the  Carroll  Circuit  Court 
Downey,  J. — ^This  was  a  proceeding,  by  petition,  before 
t3ie  board  of  county  commissioners,  by  McDonald,  to  change 
the  location  of  a  public  highway  on  his  lands. 

Bumtrager  became  a  party  by  first  objecting  to  the  ap- 
pointment of  viewers,  and  secondly,  by  remonstrating.  The 
result  before  the  commissioners  was  fevorable  to  McDonald. 
Bumtrager  appealed  to  the  circuit  court,  where  he  moved  to 
dismiss  the  case,  and  McDonald  moved  to  dismiss  the  ap- 
peal.   Both  of  these  motions  were  overruled  by  the  court. 

Then  the  county  commissioners,  who  for  some  reason 
were  named  as  defendants  on  the  docket,  moved  the  court 
to  dismiss  the  case  so  far  as  they  were  concerned.  Then 
McDonald,  in  writing,  moved  the  court  to  dismiss  the  appeal. 
Then,  Bumtrager,  on  his  motion,  obtained  an  order  on  the 
to  certify  up  a  complete  transcript^  and  to  file  the 


278  SUPREME  COURT  OF  INDIANA. 

Barntrager  v.  McDonald. 

original  papers  in  the  cause,  some  of  which  seem  not  to 
have  been  sent  up  by  him. 

Then  this  order  was  made  by  the  court :  "  The  court  being 
duly  advised,  do  now  order  that  the  appeal  taken  herein  be 
and  the  same  is  hereby  dismissed;  and  to  which  ruling  of 
the  court  said  plaintiff  excepts,  and  prays  an  appeal/'  &c 

There  is  no  bill  of  exceptions  in  the  record,  nor  does  it 
appear  that  the  point  was  reserved  in  any  way  except  as 
above  stated. 

The  appellee  urges  that  the  propriety  of  the  ruling  of  the 
court  is  not  before  us  without  a  bill  of  exceptions. 

On  the  other  hand,  the  appellant  insists  that  the  exception 
to  the  ruling  of  the  court  in  sustaining  the  written  motion 
of  the  appellee  to  dismiss  the  appeal  was  entered  of  record, 
and  that  the  question  is  &irly  presented  without  a  bill  of 
exceptions ;  that  all  proper  entries  made  by  the  clerk  are  to 
be  deemed  parts  of  the  record. 

If  it  were  true  that  the  sustaining  of  a  writteu  motion,  and 
an  exception,  would  put  the  question  on  the  record  in  such 
form  as  to  save  the  point,  still  this  would  not  avail  the  ap- 
pellant, for  the  reason  that  it  does  not  appear  that  the  court 
sustained  the  written  motion,  or  that  the  appeal  was  dis- 
missed for  the  reason  stated  in  that  motion. 

But  we  think  the  position  of  the  appellant  cannot  be  sus* 
tained. 

It  is  useless  to  refer  to  many  of  the  cases  on  this  subject 
In  AspinwcUl  v.  The  Board  of  Comntissioners  of  Knox  Co^  i8 
Ind  372,  this  court  say,  "  There  should  have  been  a  bill  of 
exceptions,  showing  the  cause  of  the  dismissal,  otherwise 
the  action  of  the  court  will  be  presumed  to  have  been  cor* 
rect."    See,  also,  Conoway  v.  Weaver^  i  Ind.  263^ 

The  judgment  is  affirmed,  with  costs. 

Z.  B.  Sims  and  ^  H.  Gould,  for  appellant 

3^.  Applegate,  for  appellee. 
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Contract. — ProposUum  net  Accepted* — A  mere  proposition  made  by  a  defend- 
ant-surety in  a  judgment  to  the  judgment-plaintiff,  while  the  judgment  is  in 
full  force,  that  if  the  latter  will  accept  other  sureties  from  the  principal  defend- 
ant, and  release  or  enter  satisfaction  of  the  judgment  so  as  to  discharge  said 
defendant-surety  therefrom,  he  will  surrender  to  the  principal  defendant  a 
promissoiy  note  which  he  holds  against  said  principal  defendant,  does  not  con- 
stitute a  contract,  notwithstanding  the  judgment-plaintiff  should  afterwards  per- 
form the  things  so  to  be  done  by  him«  unless  said  judgment-plaintiff  agrees  with 
said  defendant-surety  to  accept  such  other  sureties  from  said  principal  defend- 
ant, or  gives  said  defendant-surety  notice  that  he  will  act  upon  said  proposition. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 
Downey,  J, — ^This  action  was  brought  by  the  appellant 
against  the  appellee  on  two  promissory  notes  executed  by 
the  latter  to  the  former. 

The  defendant  answered  in  several  paragraphs,  bul^  by 
agreement,  only  the  third  and  sixth  are  set  out  in  the  record 
The  third  is  as  follows :  That  the  defendant  is  entitled  to 
have  a  surrender  and  full  cancellation  of  the  notes  cm  which 
the  suit  is  brought,  because  that  in  April,  1862,  one  Jones 
recovered  judgment  in  the  Warren  Circuit  Court  against  the 
defendant,  said  plaintiff)  and  one  William  Ritenour,  on  one 
OT  more  promissory  notes  executed  to  Jones  by  Mathews,  as 
principal,  and  Anthony  and  William  Ritenour,  as  sureties 
fot  Mathews;  that  the  judgment  was  for  ^1,969.20  and  costs, 
that  before  and  at  the  time  said  judgment  was  rendered, 
Mathews  was  in  insolvent  and  embarrassed  circumstances, 
and  unable  to  pay  his  debts,  and  said  sureties  were  in  great 
danger  of  having  to  pay  said  debt;  that  the  plaintiff  owned 
a  large  body  of  land,  on  which  the  judgment  was  a  lien,  and 
was  extremely  anxious  to  be  released  from  his  liability  on 
account  of  said  suretyship,  and  to  that  end  agreed  with 
Jones  that  if  Jones  would  accept  such  other  sureties  as  de- 
i^ndant  could  procure,  and  release  the  plaintiff  from  the  judg- 
ment, he  would   give  up  the  notes  on  which  this  suit  is 
brought  to  the  defendant  as  satisfied;  that  in  pursuance  of 
said    agreement  with  Jones,  the  defendant  did  procure  other 
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securities  which  Jones  accepted,  and  Jones  went  to  the  town 
of  Williamsport,  ten  miles,  and  entered  satis&ction  of  the 
judgment  against  the  plaintiff,  as  he  had  agreed  to  do ;  where- 
fore the  defendant  says  that  inasmuch  as  the  agreement  of 
Jones  was  for  the  benefit  of  the  said  defendant,  he  is  en- 
titled to  have  the  benefit  thereof,  though  the  consideration 
for  the  plaintiff's  promise  passed  from  Jones.  Prayer,  that 
the  plaintiff  be  compelled  to  surrender  up  the  notes,  &c. 

The  sixth  paragraph  is  as  follows:  That  Jones  had  re- 
covered judgment  as  above  stated;  that  the  plaintiff  agreed 
with  Judy  and  Keys  that  if  they  would  become  sureties  for 
the  defendant  to  Jones  for  the  amount  of  the  judgment, 
whereby  Jones  would  release  plaintiff,  he  would  cancel  and 
surrender  the  notes  on  which  this  suit  is  brought  to  the  de- 
fendant; that  Judy  and  Keys  accepted  the  offer  of  plaintiff) 
became  sureties  for  Mathews  to  Jones  in  a  note  for  the 
amount  of  the  judgment,  and  Jones  thereupon  entered  a  re- 
lease and  satis&ction  for  the  judgment  against  the  plaintifi^ 
the  defendant,  and  William  Ritenour,  which  agreement  was 
made  and  entered  into  for  the  benefit  of  said  Mathews ;  where- 
fore the  defendant  says  he  is  entitled  to  have  said  notes 
surrendered,  &c.    See  31  Ind.  31. 

There  was  a  general  traverse  of  these  parag^raphs  of  the 
answer. 

Upon  the  issues  thus  formed,  there  was  a  trial  by  jury,  and 
a  general  verdict  for  the  defendant,  accompanied  by  answers 
to  interrogatories  which  had  been  submitted  to  the  jury. 

There  was  a  motion  by  the  plaintiff  for  a  new  trial  for  the 
following  reasons :  first,  the  court  erred  in  refusing  to  give 
instruction  number  two  asked  by  the  plaintiff;  second,  in  re- 
quiring the  jury  to  answer  interrogatories  i,  2,  3, 4,  5,  and  6, 
asked  by  the  defendant;  third,  the  general  verdict  and  an- 
swers to  interrogatories  are  unsupported  by  the  evidence; 
fourth,  are  contrary  to  law;  fifth,  the  court  erred  in  admitting 
the  evidence  of  the  defendant  over  the  plaintiff's  objection, 
to  prove  the  alleged  contract  for  the  surrender  of  the  notes ; 
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sixth,  the  general  verdict  is  not  sustained  by  sufficient  evi- 
dence. 

This  motion  was  overruled,  and  final  judgment  was  ren- 
dered. The  evidence  and  instructions  of  the  court  are  set 
out  in  a  bill  of  exceptions  contained  in  the  record. 

The  facts  of  this  case,  as  disclosed  by  the  answers,  which 
we  have  set  out,  leave  an  unfavorable  impression  upon  the 
mind.  The  plaintiff  had  become  the  security  of  the  defend- 
ant to  Jones.  Jones  had  obtained  a  judgment  on  the  notes 
against  the  principal  and  the  sureties.  It  was  the  duty  of 
the  defendant,  if  he  would  be  considered  an  honorable,  or 
even  an  honest  man,  to  make  every  reasonable  effort  in  his 
power  to  shield  his  security  from  the  payment  of  the  debt. 
He  had  no  right,  legally  or  morally,  by  fiuling  to  discharge 
the  debt,  and  thus  allowing  the  security,  whom-  he  should 
have  protected,  to  became  alarmed  for  his  safety,  to  specu- 
late upon  his  fears  and  his  necessities.  He  did  obtain  other 
securities,  and  thus  relieve  the  plaintiff  from  liability,  and  he 
now  seeks  to  have  the  notes  involved  in  this  case  satisfied  be- 
cause he  did  that  which  he  was  in  every  sense,  as  an  honora- 
ble and  an  honest  man,  bound  to  do  without  any  recom- 
pense therefor. 

But  we  will  see  how  the  case  results.  The  evidence  was 
as  follows : 

An  agreement  of  the  parties  that  the  third  and  sixth  par- 
agraphs of  the  answer  are  true,  except  the  alleged  agreement 
between  the  plaintiff  and  Jones  in  the  third  paragraph,  and 
the  alleged  agreement  between  the  plaintiff  and  Judy' and 
Keys  in  the  sixth  paragraph. 

Jones  testified  that  he  held  the  judgment  referred  to, 
which  he  released  on  Mathews  giving  him  Judy  and  Keys 
as  security.  Shortly  after  the  judgment  was  rendered,  the 
plaintiff  in  this  case  came  to  him  and  wanted  an  execution 
issued  on  it,  which  was  done,  which  was  afterwards  returned 
unsatisfied  at  his  instance,  after  finding  that  Mathews  had  no 
property,  and  that  it  had  to  come  out  of  him.  The  plaintiff  saw 
him  several  times  after  the  judgment  was  rendered,  and  told 
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him  that  if  Mathews  would  have  him  released  by  givii^ 
other  securities  that  he  would  accept,  he  would  surrender  to 
Mathews  some  notes  which  he  held  on  him,  amounting  to 
about  six  hundred  dollars.  He  stated  this  several  times,  but 
there  was  no  contract  made  between  pkuntiff  and  Aim.  The 
judgment  stood  some  two  or  three  years.  Judy  came  to  him 
and  asked  him  if  he  would  not  take  other  sureties  and  release 
the  judgment  He  said  he  would.  Afterwards,  Mathews  made 
a  note,  and  Judy  and  Keys  signed  it,  for  the  amount  of  the 
judgment,  which  he  then  entered  satisfied.  It  was  agreed 
between  Mathews  and  him  that  when  he  had  satisfied  the 
judgment,  he  was  to  get  Smith,  the  clerk  of  the  court,  to  write 
to  Mathews  that  it  was  done,  that  he  might  show  the  letter  to 
the  plaintiff  and  get  up  his  notes.  He  satisfied  the  judgment, 
and  Smith  wrote  the  letter  informing  Mathews  of  the  fanct 

James  Mathews,  the  defendant^stated,  that  Jones  held  a  note 
on  him  as  principal,  with  plaintiff  and  his  brother  as  securi- 
ties, for  something  over  nineteen  hundred  dollars.     He  was 
embarrassed  and  unable  to  pay  his  debts,  and  Jones  put  the 
note  in  judgment    The  plaintiff  in  this  suit  held  the  notes 
now  in  controversy  in  this  suit  against  him.    He  became 
uneasy  about  the  judgment  shortly  after  it  was  rendered, 
and  wanted  to  be  released.    He  proposed  that  if  he,  defend- 
ant, would  give  other  securities  to  Jones  and  have  the  judg- 
ment satisfied,  he  would  surrender  the  notes  in  suit  to  him. 
He  told  him  he  would  do  it    Jones  came  to  see  him  about 
it,  and  said  if  he  would  get  other  good  securities  he  would 
release  the  judgment,  and  the  plaintiff  would  give  up  the  notes 
to  him.   He  then  saw  Judy  and  Keys  and  told  them  what  the 
plaintiff  would  do,  and  that  he  could  make  about  six  hundred 
dollars  by  giving  a  note  with  surety  that  Jones  would  ac- 
cept and  having  him  release  the  judgment    They  said  they 
would  go  security  on  the  note  to  Jones  to  get  the  notes  sur- 
rendered to  him.     He  afterwards  saw  plaintifi^  and  told  him 
that  Judy  and  Keys  had  agreed  to  go  security,  and  asked 
him  if  he  would  still  do  as  he  had  said,  and  he  said  he  would — 
to  get  the  docket  receipted  and  send  him  the  receipt.    Judy 
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and  Keys  did  go  on  the  note,  and  he  got  the  receipt  of  the 
judgment,  and  took  it  to  Ritenour.  He  saw  the  plaintiff 
afterwards,  and  he  wanted  him  to  divide  it  with  him.  He 
said  it  looked  pretty  hard.  He  said  to  the  plaintiff,  that  he 
did  not  think  it  was  hard  to  do  as  a  man  agreed  to  do.  At 
tlie  time  the  judgment  was  released  he  was  not  able  to  pay 
his  debts.  He  was  handling  cattle,  bought  with  the  money 
and  in  the  name  of  others,  getting  pay  for  feed  and  a  share 
of  the  profits. 

Judy: — Had  no  conversation  with  the  plaintiff  with  refer- 
ence to  the  agreement  If  he  had  not  supposed  that  he  was 
helping  Mathews  to  that  extent,  he  would  not  have  gone  on 
the  note  to  Jones. 

Keys. — Mathews  came  to  him  shortly  before  the  judg- 
ment was  released,  and  told  him  what  the  plaintiff  proposed. 
He  had  no  communication  with  the  plaintiff  on  the  subject. 
Went  security  with  the  faith  that  Mathews  would  make  the 
six  hundred  dollars,  or  he  never  would  have  done  it. 

William  Ritenour, — Was  surety  with  the  plaintiff  for 
Mathews  in  the  note  and  judgment  to  Jones.  The  plaintiff 
told  him  several  times  that  he  would  give  up  the  notes  if 
Mathews  would  get  him  releasecT  from  the  judgment.  Went 
to  see  Mathews  and  told  him  about  it,  at  the  request  of  the 
plaintiff. 

This  was  the  evidence  on  the  part  of  the  defendant. 

Ritenour^  the  plaintiff)  testifies,  he  never  entered  into  any 

agreement  with  Jones,  or  with  Judy  and  Keys,  that  he  would 

surrender  the  notes  in  controversy.     He  told  Mathews  that 

he  would  give  up  the  notes,  if  he  would  get  him  released 

from  the  Jones  judgment    Tqld  him  this  several  times.    He 

told  Jones  what  he  had  said  to  Mathews.    Jones  never  agreed 

with  me  that  he  would  release  the  judgment    The  last  talk 

with  Jones  was  six  months  before  the  judgment  was  released. 

Mathews'  condition,  financially,  was  better  than  when  the 

judgment  was  rendered.     He  had  at  least  one  hundred  and 

fifty  large  cattle  in  his  possession,  feeding,  worth  at  least  flfly 

dollars  per  head,  when  the  judgment  was  released.    It  was 
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understood  that  he  was  **  wiggling "  out  of  his  difficulties. 
The  last  time  he  talked  with  Mathews  about  the  judgment 
and  surrender  of  the  notes  was  some  months  before  the  re- 
lease of  the  judgment.    This  was  all  the  evidence. 

It  is  alleged  in  the  assignment  of  errors,  that  the  court 
erred  in  refusing  to  grant  a  new  trial  on  the  motion  of  the 
plaintiff,  and  all  the  points  made  are  embraced  in  that  assign- 
ment. 

The  first  reason  stated  for  granting  a  new  trial  was,  that 
the  court  had  erred  in  refusing  to  give  instruction  number 
two  asked  by  the  plaintiff  That  instruction  was  as  follows: 
"  The  mere  proposition  of  the  plaintiff  to  Jones,  while  his 
judgment  was  in  full  force,  that  if  he  would  accept  other 
sureties  from  Mathews  and  release  or  enter  satis&ction  of 
the  judgment  so  as  to  discharge  the  plaintiff  from  the  same, 
he,  the  plaintif?)  would  surrender  the  notes  in  this  suit  to 
Mathews,  would  not  make  a  contract  unless  Jones  agreed 
with  the  plaintiff  that  he  would  accept  such  other  sureties 
from  Mathews,  or  gave  the  plaintiff  notice  that  he  was  going 
to  act  upon  the  plaintiff's  proposition." 

In  view  of  the  testimony^  of  Jones,  that  "there  was  no  con- 
tract made  between  plaintiff  and  him,"  this  charge  should 
have  been  given  to  the  jury.  A  mere  proposition,  not  in  any 
way  accepted,  does  not  make  a  contract.  This  is  a  familiar 
principle  in  the  law  of  contracts,  and  needs  no  authorities 
for  its  support. 

The  next  question  is  with  reference  to  the  action  of  the 
court  in  submitting  the  interrogatories  to  the  jury.  As  to 
this  we  are  in  doubt  whether  the  question  is  well  presented 
by  the  record  or  not.  There  was  an  objection,  but  no  ex- 
ception at  the  time.  ^ 

The  next  point  made  relates  to  an  objection  to  the  recep- 
tion of  the  testimony  of  the  defendant,  in  proof  of  an  agree- 
ment between  himself  and  the  plaintiff. 

This  evidence  was  wrongly  admitted.  In  the  third  para- 
graph the  agreement  was  alleged  to  have  been  made  with 
Jones ;  and  in  the  sixth  paragraph  it  was  alleged  to  have  been 
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made  with  Judy  and  Keys.  It  did  not  tend  to  support  either 
paragraph  of  the  answer. 

The  next  point  made  is  as  to  the  sufficiency  of  the  evi* 
dence  to  sustain  the  verdict  of  the  jury.  We  think  the  evi- 
dence fails  to  sustain  the  third  or  the  sixth  paragraph  of  the 
answer.  There  was  no  contract  proved,  either  between  the 
plaintiff  and  Jones  or  between  him  and  Judy  and  Keys. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  set  aside  the  verdict  and  grant 
a  new  trial. 

y,  McCabe^  for  appellant 

W.  C.  Wilson  and  y.  H.  Brown^  for  appellee. 


Smith  and  Another  v.  Scearce. 

Highway. — Proceeding  to  Establish. — Appeal. — ^In  a  proceeding  to  establish  a 
highway,  an  order  of  the  board  of  county-commissioners  refusing  to  pay  out 
of  the  county  treasury  the  damages  assessed  by  viewers  to  one  through  whose 
land  the  road  would  run,  is  a  sufficiently  final  decision  to  authorize  an  appeal 
to  the  circuit  court  by  the  j>etitioners  for  the  establishment  of  the  highway. 
On  such  appeal  the  entire  proceeding  goes  to  the  appellate  court,  which  has 
full  power  to  make  a  final  disposition  thereof;  and  if  the  appeal  by  said  peti- 
tioners be  taken  in  term,  all  the  adverse  parties  before  the  commissioners  must 
take  notice  of  the  appeal,  and  the  omission  of  the  name  of  one  of  the  appel* 
lees  in  the  title  of  the  cause  in  the  docket  of  the  appellate  court  is  unimpor- 
tant. 

APPEAL  from  the  Hendricks  Circuit  Court. 

WoRDEN,  J. — Complaint  by  the  appellee  against  the  ap- 
pellants for  an  injunction.  Demurrer  to  the  complaint  over- 
ruled and  exception.     Final  judgment  for  the  plaintiff  below. 

The  object  of  the  suit  was  to  enjoin  the  defendants,  who 
were  supervisors,  from  opening  a  new  highway  through  the 
land  of  the  plaintiff)  on  the  alleged  ground  that  the  proceed- 
ings to  establish  the  highway  were  void  as  to  the  plaintiff. 


S4    885 
143    m 


286  SUPREME  COURT  OF  INDIANA. 

Smith  and  Another  v,  Scearce. 

Transcripts  of  the  proceedings  of  the  board  of  commissioners 
and  of  the  circuit  court  on  appeal  from  the  commissioners 
are  set  out  as  exhibits,  to  show  the  invalidity  of  the  order 
of  the  circuit  court  laying  out  and  establishing  the  highway. 
It  is  alleged  in  the  complaint  that  the  board  of  commission- 
ers did  not  make  any  order  laying  out  or  establishing  the 
highway.   This  seems  to  be  verified  by  the  record.    It  is  also 
alleged  that  the  plaintiff  was  not  a  party  to  the  proceeding  in 
the  circuit  court.   The  contrary  of  this,  we  think,  is  shown  by 
the  record.     The  record  shows   the  following  proceedings 
before  the  board  of  commissioners.    At  the  June  term  of 
the  board,  1866,  S.  W.  Williams  and  seventeen  others  filed 
their  petition  for  the  establishment  of  the  road,  describing 
it  specifically,  and  stating  that  it  ran  through  the  lands  of 
the  plaintiff,  amongst  others,  and  praying  for  the  appoint- 
ment of  viewers,  &c.     The  board  thereupon,  "upon  proof  of 
legal  notice  "  appointed  viewers,  who  at  the  September  term 
of  the  board,  of  the  same  year,.reported  that  the  road  was  of 
public  utility,  and  that  they  had  laid  out  and  located  the 
same.     Before  any  further  action  was  taken,  but  at  the  same 
term  of  the  board,  the  appellee  and  one  Nathan  Baker  (who 
was  originally  joined  with  the  appellee  as  one  of  the  plain- 
tiifs  in  the  cause,  but  as  to  whom  the  cause  was  dismissed 
before  its  final  determination)  filed  their  claim  for  damages 
on  account  of  the  road  running  through  their  land,  and  asked 
that  viewers  be  appointed  to  assess  them.     Viewers  for  that 
purpose  were  accordingly  appointed,  who  at  the  December 
term,  of  the  same  year,  reported  against  the  claim  for  dama- 
ges.    At  the  same  term  of  the  board,  the  appellant,  said 
Nathan  Baker,  and  one  Stephen  Cofer,  filed  a  remonstrance 
against  the  establishment  of  the  road,  on  the  alleged  ground 
of  public  inutility,  and  asked  that  reviewers  be  appointed, 
which  was  done;  and  at  the  March  term,  1867,  the  reviewers 
reported  that  the  road  was  of  public  utility.     Thereupon  the 
said  Stephen  Cofer  put  in  a  claim  for  damages,  and  asked 
that  viewers  be  appointed  by  the  board  to  assess  them,  which 
was  done;  and  at  the  June  term  of  the  board,  of  the  same 
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year,  the  viewers  reported,  assessing  the  damages  of  Cofer 
at  fifty  dollars.  The  record  of  the  board  proceeds  to  state 
that  the  board  refused  to  pay  the  damages  thus  assessed  in 
favor  of  Cofer,  out  of  the  county  treasury;  "and  Samuel  W. 
Williams  et  al,  regarding  the  amount  of  damages  assessed  as 
being  excessive,  and  refusing  to  pay  the  same,  they  therefore 
pray  an  appeal,'*  &c., "  which  is  granted,"  &c. 

Here  the  chronicles  of  the  board  of  commissioners  end. 
That  body  made  no  order,  in  terms,  establishing  the  road,  or 
refusing  to  establish  it. 

We  come  to  the  case  in  the  circuit  court  The  cause  was 
there  docketed  as  an  appeal  from  the  board  of  commission* 
ers,  in  the  name  of  Samuel  W.  Williams  and  the  other  sev- 
enteen petitioners,  as  plaintifis,  v.  Stephen  Cofer,  as  defend- 
ant. If  the  case  was  properly  appealed  as  to  the  appellee 
in  this  case,  we  deem  it  unimportant  that  his  name  should 
have  found  its  way  into  the  docket  in  entitling  the  cause. 
The  record  before  us  is  evidently  imperfect,  not  showing  what 
papers  were  filed,  nor  that  the  cause  was  submitted  to  the 
court  for  trial ;  but  after  entitling  the  cause,  it  proceeds  as 
follows : 

"  Come  now  the  parties  by  counsel,  and  the  court  being 
fully  advised  in  the  premises,  finds  that  the  proposed  road 
described  in  the  petition  of  the  plaintiffs  and  the  report  of 
the  viewers,  to  wit  (describing  it),  is  of  public  utility,  and  that 
the  defendant  Stephen  Cofer  will  sustain  damages  on  account 
of  the  location  and  construction  of  said  road,  to  the  amount 
of  ten  dollars.  Whereupon  it  is  ordered  that  said  road  be 
opened  and  kept  in  repair  thirty  feet  wide  upon  the  route 
aforesaid  by  the  supervisors  through  whose  districts  it  runs ; 
and  it  is  further  ordered  that  the  said  sum  of  ten  dollars,  the 
damages  sustained  by  said  Stephen  Cofer  as  aforesaid,  be  paid 
out  of  the  county  treasury  of  the  county  of  Hendricks." 

It  is  objected  by  the  appellee,  to  the  proceedings  in  the 
circuit  court,  that  they  are  void  for  want  of  jurisdiction,  in- 
asmuch as  the  appeal  was  from  an  order  of  the  board  not 
,We  are  of  opinion  that  the  order  of  the  board,  re- 
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fusing  to  pay  the  damages  awarded  out  of  the  treasury  of 
the  county,  was  sufficiently  final  to  authorize  an  appeal  to 
be  taken  therefrom.  It  put  an  end  to  the  case.  The  statute 
on  the  subject  is  a  little  ambiguous,  but  we  take  it  to  be  clear 
that  the  dams^es  assessed  may  be  ordered  to  be  paid  out  of 
the  county  treasury ;  that  the  road  cannot  be  opened,  worked, 
or  used,  until  the  damages  are  paid  by  some  one,  or  deposi- 
ted in  the  county  treasury  for  the  use  of  the  party  entitled 
to  them,  or  until  the  party  to  whom  the  damages  are  due 
shall  give  his  consent  thereto,  in  writing,  filed  with  the  audi- 
tor. We  are  of  opinion,  also,  that  the  fair  inference  to  be 
drawn  from  the  provisions  of  the  statute,  though  not  stated 
in  express  terms,  is  that  the  petitioners  would  have  a  right 
to  pay  the  damages  assessed,  and  have  the  road  opened,  i 
G.  &  H.  364,  sees.  21,  25.  ' 

The  order  of  the  board  refusing  to  pay  the  damages  out 
of  the  treasury  as  effectually  put  an  end  to  the  cause  as  if 
they  had  ordered,  in  terms,  that  the  cause  be  dismissed  unless 
the  petitioners  would  pay  the  damages.  In  Crossly  v.  CyBricn^ 
24  Ind.  325,  it  was  held,  that  a  party  might  appeal  from  an 
order  of  the  board  dismissing  the  petition  unless  the  peti- 
tioners would  open  and  maintain  the  road  at  their  own  ex- 
pense. Such  conditional  dismissal  is  no  more  final  than  the 
determination  of  the  main  question  upon  which  such  condi- 
tional dismissal  must  follow.  It  is  substance,  and  not  so 
much  form,  that  should  be  regarded,  especially  when  the  va- 
lidity of  a  record  is  attacked  collaterally,  as  in  this  case. 
When  the  board  made  the  order  refusing  to  order  the  money 
paid  out  of  the  county  treasury,  the  petitioners  had  the  op- 
tion of  paying  the  damages  or  appealing  to  another  court 
The  action  of  the  board  was  final  in  substance,  if  not  in 
form. 

It  may  be  remarked,  in  passing,  that  the  right  of  appeal 
frotn  the  decisions  of  the  board  in  road  cases,  or  in  other 
cases,  is  not  in  terms  limited  to  final  decisions,  i  G.  &  H. 
253,  sec.  31 ;  ^.  364,  sec.  26.  Under  the  general  lang^uage 
of  these  provisions,  ''from  all  decisions"  in  the  on^  case. 
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and  ''any  decision"  in  the  other,  we  think  the  decision  apr 
pealed  from  was  sufficiently  final  to  authorize  the  appeal. 

The  appeal  when  taken  took  the  whole  case  to  the  circuit 
court,  and  the  appellee  was  bound  at  his  peril  to  look  to  his 
interests  in  that  court,  he  having  been  a  party  to  the  pro- 
ceedings in  the  commissioners*  court,  and  the  appeal  having 
been  taken  in  term. 

The  circuit  court  had  full  power  to  make  a  final  disposi* 
tion  of  the  cause.    McPkersan  v.  Leathers^  29  Ind.  £5. 

On  the  whole,  we  are  of  opinion  that  the  complaint  did 
not  show  that  the  road  was  not  legally  established,  and. there- 
fore, that  no  ground  was  shown  for  enjoining  the  defendants- 
below  from  opening  and  working  it.  The  demurrer  to  the- 
complaint  should  have  been  sustained. 

The  judgment  below  is  reversed,  with  costs;  and  the  cause 
IS  remanded  for  further  proceedings. 

C.  C.  Nave^  for  appellants. 

Z.  M,  Campbell^  for  appellee.. 


BOLLENBACHER  V.  AbLE. 

SiTPREMS  Court. — Conflicting  Evidence, — The  Supreme  Court  will  not  reverse 
a  judgment  on  the  evidence,  where  it  is  conflicting  and  consists  of  the  testi- 
mony of  witnesses  who  testified  in  the  presence  of  the  lower  cpurt. ' 

APPEAL  from  the  Monroe  Common  Pleas. 

Pettit,  C.  J. — ^This  suit  was  brought  by  the  appellee 
against  Heppert  and  Bollenbacher  on  a  note  given  by  them 
to  Able.  Heppert  was  defaulted;  Bollenbacher  answered, 
first,  admitting  the  execution  of  the  note  by  himself  and  his 
co-defendant,  Heppert,  but  that  before  the  commencement 
of  the  suit,  Heppert  fully  paid  and  satisfied  the  note,  by  pay- 
Vol.  XXXIV.— 19. 
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ing  the  full  amount  thereof  to  one  Isaac  Kahn,  at  the  in- 
stance and  by  the  direction  and  request  of  the  plaintiff;  sec- 
ond, that  Heppert  was  the  principal  in  said  note,  and  that 
he,  BoUenbacher,  was  only  security  therein. 

The  plaintiff  replied  to  these  answers  by  general  denial. 
Trial  by  the  court,  finding  for  the  plaintiff  for  the  amount  of 
the  note  and  unpaid  interest  A  motion  for  a  new  trial  was 
made  and  overruled,  and  judgment  was  rendered  on  the  finding 
for  the  plaintiff  The  only  question  presented  in  the  record  for 
our  consideration  is  the  correctness  of  the  finding  of  the  court 
on  the  evidence,  all  of  which  is  set  out  We  need  only  say 
that  it  is  conflicting,  to  determine  this  case ;  but  we  add  that, 
in  our  opinion,  it  is  strongly  in  fiivor  of  the  finding  of  the 
court  below,  and  that  the  judge  who  tried  the  case,  heard  and 
saw  the  witnesses,  and  perhaps  knew  them  all  and  all  the 
surrounding  circumstances,  was  better  able  and  qualified  to 
judge  of  and  determine  the  weight,  credibility,  and  force  of 
their  evidence  than  we  are,  even  if  we  had  a  right  to  enter 
into  it,  which  we  have  not  where  it  is,  as  in  this  case,  clearly 
conflicting. 

The  judgment  is  afiirmed,  with  five  per  cent  damages,  at 
the  costs  of  the  appellant 

BusKiRK,  J.,  having  been  of  counsel,  was  absent 

G.  A.  Buskirk^  jF.  S.  Hunter^  and  W.  R.  Harrison^  for  ap- 
pellant 

5.  H,  Buskirk  and  y.  W.  Buskirk^  for  appellee. 


McCuLLouGH  V.  Cook. 

Promissory  JXcttz.^^Demamd-^la  a  tait  on  a  promissoiy  note  pajfible  in  beak 
against  the  maker  alone,  it  is  not  neceKarj  for  die  plahitiff  to  aTcr  or  pnre  a 
demand  of  payment  at  the  time  and  place  q>edfied  in  the  note. 

APPEAL  from  the  Newton  Common  Pleas. 
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BusKiRK,  J. — ^The  appellee  brought  suit  in  the  court  below 
against  the  appellant,  Robert  McCorkle,  and  George  M.  Har- 
riman,  on  a  note  executed  by  the  appellant  to  Robert  Mc- 
Corkle,  who  indorsed  the  note  to  Harriman,  who  indorsed  it 
to  the  plaintiiT.  The  note  was  payable  and  negotiable  at  the 
N.  S.  Bank,  at  Lafayette,  Indiana.  The  appellee,  in  the  court 
below,  dismissed  the  action  as  to  McCorkle'  and  Harriman. 
The  appellant  answered  by  a  denial.  The  cause  was,  by 
agreement  of  the  parties,  submitted  to  the  court  for  trial. 
The  court  found  for  the  appellee  the  principal  and  interest 
of  the  note.  The  appellant  moved  the  court  for  a  new  trial, 
which  motion  was  overruled,  to  which  ruling  an  exception 
was  taken.  The  evidence  is  in  the  record  by  bill  of  excep- 
tions. The  evidence  consists  erf*  the  note  sued  on.  The  re- 
fusal of  the  court  to  grant  a  new  trial  is  assigned  for  error. 
The  appellant  insists  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial,  because  it  was  not  proved  on  the  trial 
that  the  note  had  been  presented  for  payment  at  the  time 
and  place  named  in  the  note.  The  suit  was  dismissed  as  to 
the  indorsers.  When  this  was  done,  the  action  was  solely 
against  the  maker.  In  such  a  case  no  demand  for  payment 
is  required.  The  maker  by  his  note  unconditionally  agreed 
to  pay  the  money  at  the  time  and  place  named.  His  liabil- 
ity was  thus  fixed.  Sec.  82,  2  G.  &  H.,  107,  provides,  that 
**  in  any  action  or  defense  founded  on  a  bill  or  note,  or  othetr 
contract,  for  the  payment  of  fiioney  at  a  particular  place,  it 
shall  not  be  necessary  to  aver  or  prove  a  demand  at  the 
place,  but  the  opposite  party  may  show  a  readiness  to  pay 
Such  demand  at  the  proper  place." 

Under  this  section  the  appellee  was  excused 'from  either 
averring  or  proving  a  demand.  The  appellant  did  not  avail 
himself  of  the  privilege  of  showing  that  he  was  ready  at  the 
time  and  place  named  to  pay  the  note.  The  attorneys  have 
referred  to  and  relied  on  several  decisions  of  this  court. 
Those  decisions  are  not  applicable  to  a  case  like  this.  They 
discuss  the  question  of  the  liability  of  indorsers,  and  not  of 
makers,  of  commercial  paper. 
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There  was  no  error  committed  in  overruling  the  motion 
for  a  new  trial. 
Judgment  affirmed,  with  costs  and  ten  per  cent  damages. 
y,  Wallace  and  E.  Z.  Urmston,  for  appellant 


Carr  v.  Thomas. 

lj88  urn  Bill  of  Exceftioms. — Striking  Cause  from  Docket.—Tht  Supreme  Court  will 
presume  in  favor  of  the  action  of  the  court  below  in  striking  a  cause  from  its 
docket,  where  the  ground  on  which  the  order  was  made  is  not  shown  by  a  bQI 
of  exceptions. 

APPEAL  from  the  Newton  Circuit  Court 
WoRDEN,  J. — ^This  was  a  complaint  by  the  appellant  against 
the  appellee  for  an  injunction.    On  motion  of  defendant  be- 
low, the  cause  was  ordered  by  the  court  below,  to  be  stricken* 
from  the  docket,  to  which  the'plaintiff  excepted,  but  filed  no 
bill  of  exceptions,  nor  does  it  in  any  way  appear  on  what 
g;iround  the  order  was  made.    In  the  absence  of  any  show- 
ing to  the  contrary,  we  must  presume  that  the  order  was  cor- 
rectly made.     Conoway  v.  Weaver^  i  Ind.  263.    The  ground 
of  the  action  of  the  court  should  have  been  made  to  appear 
by  a  bill  of  exceptions.    Engard  v.  Frazier^  7  Ind.  154. 
The  judjgment  is  affirmed,  with  costs. 
y.  Wallace  and  K  L.  Urmstan,  for  appellant 
C  H.  Test,  D.  v.  Bums,  and  G.  S.  Wright,  for  appellee. 
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Coffin  v.  Mitchell. 

PA&TNERSHiP.—^ti/r  of  Partner^  s  Interest  to  His  Copatiners.^Partnership  Debts. 
One  of  a  finn  composed  of  two  partners  sold  his  intexest  in  the  partnership  to 
his  copartner,  the  contract  of  sale  not  containing  any  provision  that  the  bnyer 
should  pay  the  debts  of  the  firm,  or  that  the  seller  i^uld  receive  any  certain 
sun,  but  it  being  stipulated  in  said  contract  that  the  seller  was  to  be  paid  in 
notes  and  accounts  belonging  to  the  finn,  and  for  any  excess  due  him  over  and 
above  said  notes  and  accounts  the  buyer  was  to  execute  his  promtssoiy  notes 
Co  the  seller* 

Held^  in  an  action  by  the  seller  against  the  bnyer  for  the  failure  of  the  latter  to 
perform  his  part  of  the  contract,  that  the  facts  that,  at  the  time  of  the  sale,  the 
firm  was  indebted  in  a  sum  greater  than  its  entire  assets,  and  that  said  indebt- 
edness had  been  paid  by  the  defendant,  constituted  a  good  defense. 

APPEAL  from  the  Floyd  Common  Pleas. 

Pettit,  C.  J. — ^The  appellee  has  not  furnished  us  with  a 
brief  or  his  views  of  the  questions  which  arise  in  the  record 

The  complaint  alleges,  in  substance^  that  on  the  3  ist  day 
of  July,  1866,  Mitchell  and  CofRn  were  partners  in  the  whole- 
sale notion  business,  selling  and  doing  business  from  ped- 
dling wagons,  under  the  name  of  ''  F.  A  Mitchell  &  Co." ; 
that  on  said  day  Mitchell  sold  to  CofHn  his  interest,  being 
one-half,  in  said  firm,  the  whole  assets  of  the  firm,  amount- 
ing to  eleven  thousand  eight  hundred  and  twenty-six  dollars, 
and  Mitchell's  one-half  being  five  thousand  nine  hundred 
and  thirteen  dollars;  that  Mitchell  had  performed  his  part, 
but  Coffin  had  &iled  on  his  part;  and  demands  judgment  for 
six  thousand  dollars.  The  contract  of  sale  is  in  writing, 
dated  July  31st,  1866,  and  states  that  Mitchell  is  to  be  paid 
in  notes  and  accounts  that  Mitchell  may  have  made  for  the 
firm  in  selling  goods;  and  any  excess  due  him  over  and  above 
the  notes  and  accounts  was  to  be  paid  in  Coffin's  notes  at 
six  and  twelve  months. 

Coffin  answered  in  five  paragraphs;  demurrers  were  sus- 
tained to  the  third,  fourth,  and  fifth,  separately,  and  these 
rnlings  of  the  court  are  assigned  for  error. 

The  third  paragraph  of  the  answer  avers,  that  at  the  time 


294  SUPREME  COURT  OF  INDIANA. 

Co6bi  V.  MitchdL 

of  the  sale,  the  firm  of  F.  A.  Mitchell  &  Co.  was  indebted 
in  the  sum  of  fifteen  thousand  dollars,  all  of  which  the  de- 
fendant. Coffin,  has  fulty  paid. 

This  answer  was  a  good  and  full  defense  to  the  action,  and 
the  court  erred  in  sustaining  a  demurrer  to  it.  The  contract 
of  sale  did  not  stipulate  that  Coffin  was  to  pay  the  firm  debts, 
or  that  Mitchell  should  be  paid  a  certain  sum,  but  that  what 
was  coming  to  him  should  be  paid  in  the  notes  and  accounts 
of  the  firm,  &c  It  was  the  duty,  as  well  as  the  legal  liabil- 
ity, of  the  firm  and  of  the  partners  to  pay  the  firm  debts  firsts 
and  if  this  required  more  means  than  all  the  assets,  there 
was  not,  and  could  not  be  anything  going  to  Mitchell. 

The  fourth  paragraph  of  the  answer  sets  up,  in  substance, 
the  same  defense  as  the  third ;  that  is,  that  the  debts  of  the 
partnership  were  larger  than  the  assets;  and  that  Coffin  paid 
all  of  the  debts ;  and  asks  an  account  and  Judgment  against 
Mitchell  for  the  one-half  of  the  amount  of  the  debts  which 
he  has  paid  over  the  assets  in  his  hands.  But  it  fiirther  al- 
leges, that  at  the  time  of  the  written  contract  of  sale  by 
Mitehell  to  Coffin,  there  was  a  further,  or  verbal,  contract, 
agreement,  and  understanding,  by  and  between  the  partners, 
that  Coffin  was  to  take  all  the  assets  and  pay  the  debts  of 
the  firm,  and  if  anything  was  due  Mitchell  after  this  was 
done,  it  should  be  paid  as  provided  by  the  contract  of  sale^ 
in  notes,  accounts,  ftc. 

This  paragraph  is  good  in  substance,  for  the  same  reasons 
that  the  third  paragraph  is  held  good,  and  a  demurrer  ought 
not  to  have  been  sustained  to  it;  though  that  part  of  it  which 
sets  up  a  contract  difiering  from  the  written  one,  but  made 
at  the  same  time,  might  have  been  stricken  out  on  motion, 
as  irrelevant 

The  fifth  paragraph  sets  up  the  original  agreement  of  part- 
nership, dated  March  8th,  1866,  whereby  Mitchell  was  to  in- 
vest six  thousand  dollar^,  and  Coffin  was  to  invest  five  thous- 
and dollars,  in  said  firm.  Mitchell  was  to  take  and  control 
the  sale  of  the  goods ;  Coffin  was  to  purchase  the  goods ; 
Mitchell  was  to  have  five-ninths,  and  Coffin  four-ninths  of  the 
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profits ;  and  it  avers  that  Mitchell  did  not  furnish  all  of  his 
capital  stock,  but  lacked  thirty-nine  hundred  dollars ;  that 
subsequently  an  additional  or  supplemental  agreement  was 
entered  into  in  writing,  by  which  Mitchell  insured  Coffin 
against  loss  in  the  firm  business,  and  guaranteed  to  him 
the  return  of  all  the  money  he  should  invest  in  said  business 
and  ten  per  cent  per  annum  thereon ;  that  Coffin  paid  in 
eight  thousand  dollars,  and  Mitchell  did  not  pay  in  his  six 
thousand  dollars ;  that  the  sale  of  the  goods  was  wholly  left 
to  Mitchell ;  that  at  and  before  the  sale  by  Mitchell  to  Coffin, 
of  July  31st,  1866,  Mitchell  fraudulently  represented  to  Cof- 
fin, '^  that  they  had  realized  large  profits,  and  that  the  assets 
of  the  firm,  including  accounts  for  goods  sold,  were  twenty 
thousand  dollars ;"  that  relying  upon  these  representations 
and  beliving  them  to  be  true.  Coffin  made  the  contract  of 
July  31,  1866,  and  received  the  assets  of  the  firm,  of  twelve 
thousand  dollars ;  that  at  the  same  time  the  firm  liabilities 
were  sixteen  thousand  dollars ;  and  that  Coffin  paid  all  of 
the  liabilities,  leaving  a  balance  in  his  fitvor  of  four  thousand 
four  hundred  dollars.  A  set-off  was  asked,  and  judgment 
for  the  residue. 

Here  was  a  charge  of  fraud  upon  a  matter  of  fact,  or  mat* 
ters  of  fiict,  peculiarly  and  exclusively  within  the  knowledge 
of  the  person  upon  whom  the  fraud  was  charged,  together 
with  the  other  showings,x  that  the  assets  were  not  equal  to 
the  debts  of  the  firm,  which  Coffin  had  paid,  as  it  was  his  duty 
to  pay,  before  Mitchell  could  by  law,  right,  or  justice,  claim 
the  proceeds  of  any  part  of  them. 

The  court  erred  in  sustaining  a  demurrer  to  this  paragraph 
of  the  answer.  It  is  not,  in  our  opinion,  necessary  to  notice 
the  subsequent  parts  of,  or  rulings  in,  the  record ;  for  if  the 
court  had  ruled  properly  on  these  paragraphs  of  the  answer,  \ 
they  ought  not,  and  probably  would  not,  have  been  made; 
and  hence  we  hold  that  they  do  not  properly  arise  in  the 


The  judgment  is  reversed,  at  the  costs  of  the  appellee ; 
cause  remanded,  with  instructions  to  the  court  below  to  oveN 
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rule  the  demurrers  to  the  third,  fourth,  and  fifth  pan^phs 
of  the  answer,  and  for  further  proceedings. 

W.  Q.  Gresham,  X  H.  Buder.  %  H.  Stotsenburg,  and  T.if. 
Brawn^  for  appellant 

G.  V.  Hawk^  4.  DawUng^  and  jF.  S.  Davis^  for  appellee. 


Fravel  v.  Springfield  Township,  LaPortb  Counts. 

JUDGifEMT.-*5Sv&^  on, — Jmtiuof  thi  Pioce.^^K  judgment  of  a  justice  of  the 
peace,  rendered  against  a  defendant  on  his  default,  may  be  made  the  founda- 
tion of  an  action  conmienced  within  ten  days  after  the  rendition  thereof. 

APPEAL  fi*om  the  LaPorte  Common  Pleas. 

Downey,  J. — ^The  only  question  involved  in  this  case  is, 
whether  a  judgment  of  a  justice  of  the  peace,  rendered 
against  a  defendant,  on  default,  can  be  made  the  foundation 
of  an  action  commenced  thereon  within  ten  days  after  the 
rendition  thereof 

The  statute  relating  to  these  judgments  provides,  that  "such 
judgment  by  default  may  be  set  aside,  on  motion,  at  any 
time  within  ten  days  thereafter,  on  payment  of  all  costs,  and 
when  so  set  aside,  the  justice  shall  set  a  day  for  trial  and 
cause  at  least  three  days  notice  thereof  to  be  given  to  the 
plaintiff,  and  if  judgment  by  defiiult  shall  a  second  time  be 
entered,  it  shall  not  again  be  set  aside."  2  G.  &  H.  593, 
sec.  62. 

It  is  further  provided,  that  "justices  shall,  unless  othewise 
directed,  issue  executions  on  all  judgments  when  the  party 
appeared,  after  four  days  from  the  rendition  thereof,  and  in 
cases  of  judgment  by  default  after  the  expiration  often  days 
from  the  rendition  thereof:  provided,  that  in  cases  of  judg" 
ment  by  confession,  and  in  cases  commenced  by  capias^  and 
in  cases  when  it  shall  be  made  to  appear  by  affidavit  that 
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delay  will  endanger  the  collection  of  the  judgment,  execu- 
tion shall  be  issued  immediately  after  entering  judgment'' 
2  G.  &  H.^  600,  sec.  ^6. 

It  is  a  well  settled  rule,  that  a  valid  personal  judgment 
may  be  made  the  foundation  of  an  action,  either  in  the  same 
or  in  another  court ;  and  this  may  be  repeated  at  the  pleas- 
ure of  the  party  to  whom  the  debt  is  due.  The  record  of  a 
judgment  is  the  highest  evidence  of  indebtedness,  requiring 
only  to  be  alleged  and  produced  in  evidence  in  order  to  shut 
out  all  question  as  to  that  &ct  But  if  it  can  be  shown  that 
the  judgment  has  been  set  aside,  reversed,  or  satisfied,  it  no 
longer  serves  tlie  party  as  an  available  cause  of  action. 

We  do  not  think  that  there  is  anything  in  the  section  of 
the  statute  first  above  quoted  which  changes  this  rule  in  its 
application  to  judgments  of  a  justice  of  the  peace  rendered 
by  default  of  the  defendant,  during  the  first  ten  days  after 
their  rendition.  They  would  hardly  have  been  styled  judg- 
ments, and  provision  made  for  setting  them  aside,  unless  it 
had  been,  intended  and  understood  that  they  were  valid  and 
efiective  judgments. 

The  right  to  take  out  an  execution  on  a  judgment  is  not 
decisive  of  the  question  as  to  the  validity*  of  the  judgment 
The  judgment  may  be  in  a  dormant  condition,  or  the  execu- 
tion maybe  stayed  or  superseded.  And  by  the  terms  of  the 
section  of  the  statute  secondly  above  referred  to,  it  will  be 
seen  that  during  the  ten  days  next  after  the  rendition  of 
judgment  by  de&ult,  by  a  justice  of  the  peace,  execution 
may  be  taken  out  simply  by  filing  an  affidavit  of  a  single 
&ct 

We  think  the  common  pleas,  in  sustaining  a  demurrer  to 
the  complaint  because  it  showed  that  the  judgment  of  the 
justice  of  th^  peace  was  rendered  by  de&ult  and  was  not  yet 
ten  days  old,  committed  an  error. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

T.  S.  Cogley^  for  appellant 
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The  Toledo,  Wabash,  and  Western  Railway  Company  v. 

Weaver. 

Pleading. — Railroad. — Injury  to  Animalsj-^K  compkiat  in  an  acdon  com- 
>  meneed  before  a  justice  of  tiie  peace  against  a  railroad  companj,  to  recofcr 
for  tiie  kilUiig  of  injuring  of  an  animal  by  a  passiBg  train  of  cars,  most  either 
contain  an  allq^ation  of  n^igence  on  the  part  of  those  in  charge  of  the  train, 
or  aver  that  the  road  was  not  fenced,  and  most  allege  that  the  train  belonged 
to  saud  company  or  was  being  ran  over  its  road. 

APPEAL  from  the  Tiiq>ecanoe  Circuit  Court 

BusKiRK,  J. — ^The  appellee  filed  before  a  justice  of  the 
peace  of  Tippecanoe  county  a  complaint  against  the  appel- 
lant, in  the  following  words : 

'^Bulah  W.  Weaver  complains  of  the  Toledo,  Wabash, 
and  Western  Railway  Company,  and  says  that  on  the  27th 
day  of  June,  1868,  the  No.  four  express  train  running  east  did 
run  over  and  kill  one  work  ox,  of  the  value  of  forty-five  dol- 
lars, and,  at  the  same  time  and  place,  cripple  one  two-year- 
old  heifer  to  the  damage  of  fifteen  dollars;  wherein  the  plain- 
tiff claims  judgment  for  sixty  dollars,  and  damages  for  loss 
and  use  of  said  work  ox  at  fifly  cents  per  day,  one  hundred 
lUid  nine  days  -  •  -  -  -  -  ^S+SO. 
(Signed)  Bulah  W.  Weaver." 

The  appellant  did  not  appear  before  the  justice  of  the 
peace.  There  was  a  default  and  assessment  of  the  dam^es. 
The  appellant  appealed  to  the  circuit  court  The  circuit 
court,  on  motion  of  appellant,  struck  out  of  the  complaint  all 
that  relates  to  the  loss  and  use  of  the  work  ox,  and  refused 
to  dismiss  the  action.  There  was  a  trial  by  the  court,  a 
finding  for  appellee,  motion  for  a  new  trial  made  and  over- 
ruled, to  which  ruling  an  exception  was  taken.  There  was 
a  motion  in  arrest  of  judgment,  which  was  overruled,  and  to 
this  ruling  an  exception  was  taken.  The  evidence  is  in  the 
record.  The  motion  in  arrest  of  judgment  presents  for  our 
consideration  the  sufficiency  of  the  complaint  The  com- 
plaint is  fatally  defective.    It  is  not  good  at  common  la^. 
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because  there  is  no  allegation  of  negligence  on  the  part  of 
those  in  charge  of  the  train.  In  a  common  law  action  of 
this  character,  it  is  esential  under  any  system  of  pleading 
that  so  material  a  fact  as  the  negligence  and  carelessness  of 
the  defendant  should  be  expressly  averred.  Indianapolis^ 
&c.,  R.  R.  Co.  V.  Oari,  21  Ind.  150;  ImUanapoUs,  &c,,  R.  R. 
Co.  V.  Brucey,  21  Ind.  215;  Thayer  \,  The  St.  Lauis^&c.^  R.  R. 
Co.,  22  Ind.  26;  The  Toledo,  &c.,R.  W.  Co.  v. Reed,  23  Ind  loi. 

The  complaint  is  not  a  good  cause  of  action  under  the 
statute,  because  it  does  not  aver  that  the  road  was  not  fenced. 
T/ie  Toledo,  &c.,  R.  IV.  Co.  v.  Reed,  supra;  Indianapolis,  &c,, 
R.  R.  Co.-sf.Brucey, supra;  The  Toledo,&c., R.W.  Co.y. Lurch, 
23  Ind.  10. 

The  complaint  is  also  bad  because  it  does  not  allege  that 
the  train  which  it  was  alleged  ran  over  and  killed  the  cattle 
belonged  to  the  appellant,  or  was  being  run  over  its  road. 
The  motion  in  arrest  should  have  been  sustained. 

Judgment  reversed,  with  costs,  and  cause  remanded,  with 
directions  to  sustain  the  motion  in  arrest  of  judgment 

W.  Z.  Stuart,  for  appellant 

G.  O.  &  A.  O.  Behm,  for  appellee. 


Horr  and  Others  v.  Bruner  and  Another. 

APPEAL  from  the  Clark  Common  Pleas. 

Downey,  J. — ^This  was  an  action  brought  by  the  appellees 
against  the  appellants,  to  recover  possession  of  certain  arti- 
cles of  personal  property.  The  property  in  question  was 
levied  on  by  Horr,  as  sheriflf)  by  virtue  of  an  execution  issued 
on  a  judgment  recovered  by  the  other  appellants  against 
Henry  Bruner,  the  husband  of  the  appellee  Julia  A.  Bruner. 
The  case  turned  on  the  question  whether  the  property  for 
which  the  action  was  brought  was  the  property  of  Julia  or 
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her  husband.  The  case  was  tried  by  the  courti  without  a 
jury,  by  consent  of  the  parties,  and  there  was  a  finding  and 
judgment  for  the  plaintiff  A  motion  for  a  new  trial  was 
made,  on  the  grounds  that  the  finding  was  not  supported  by 
sufficient  evidence,  and  was  contrary  to  law.  The  only  enor 
assigned  is,  that  the  court  improperly  overruled  the  motion 
for  a  new  trial. 

We  have  examined  the  evidence,  which  is  all  in  the  rec- 
ord, and  are  of  the  opinion  that  it  fully  justified  the  finding 
of  the  court 

The  judgment  is  affirmed,  with  costs. 

G,  V.  Hawk^  C.  D.  Hawk,  and  %  Reid,  for  appellants. 

y.  G.  Howard,  y.  H.  Stotsenburg,  and  T.  M,  Brawn,  for 
appellees. 


Strong  v.  Downing. 

Parties. — AsHgnor.'^Demurrer.'^la  a  suit  on  a  note  and  mortgage  by  one  to 
whom  they  have  been  assigned,  not  by  indorsement,  but  by  a  separate  lostni- 
ment,  the  assignor  should  be  made  a  defendant,  to  answer  as  to  the  assign- 
ment; and  if  he  be  not  made  a  party,  the  defect  may  be  reached  by  demoner 
assigning  a  defect  of  parties  defendants,  but  not  by  demurrer  assigning  wast 
of  sufficient  facts. 

Vendoil  and  Purchaser. — Ttth.^-^Purchau-Money, — Injtmaum.-^K  suit  on 
a  note  and  to  foreclose  a  mortgage  on  real  estate  executed  to  secure  said  note 
will  not  be  enjoined  on  the  ground  that  the  note  and  mortgage  were  given  for 
an  unpaid  balance  of  the  purchase-money  of  the  land  mort^gpiged;  that  a  suit 
is  pending  in  the  proper  court,  brought  by  third  persons  by  the  procurement 
of  the  vendor,  who  is  actively  prosecuting  the  same,  to  set  aside  the  tide  of  the 
vendor's  grantor  as  to  a  part  of  the  land,  and  to  recover  said  part  from  the 
grantee,  between  whom  and  the  persons  prosecuting  said  suit  there  is  no  col 
lusion ;  that  said  vendor  is  a  resident  of  another  state,  and  has  no  property 
here  except  said  mortgage,  and  is  reputed  to  be  insolvent;  that  the  vendee  in 
taking  the  conveyance  relied  more  on  the  validity  of  the  title  than  on  the  oov^ 
nants  in  the  deed,  and  had  no  knowledge  of  the  alleged  defect  in  the  title  or 
of  iieicts  on  which  such  defect  could  be  predicated;  it  not  i^jpearing  that  there 
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was  any  iraad  on  the  part  of  the  vendor  in  reference  to  the  title^  or  that  he 
was  solvent  at  the  time  of  making  the  deed,  or  that  the  vendee  did  not  know 
that  he  was  insolvent  and  a  non-resident  at  that  time. 

APPEAL  from  the  Elkhart  Common  Plei^. 
Downey,  J. — Downing  sued  Strong,  to  foreclose  a  mort- 
gage executed  by  Strong  to  one  Weeks^  t^  secure  the  pay- 
ment of  two  promissory  notes.  The  notes  and  mortgage 
had  been  assigned  by  Weeks  to  Downing  by  a  separate  in- 
strumenty  and  not  by  indorsement 

There  was  a  demurrer  to  the  complaint  for  the  reason  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
which  was  overruled,  and  exception  taken. 

This  is  the  first  error  assigned.  We  discover  no  defect  in 
the  complaint,  except  that  as  Weeks  did  not  indorse  the 
notes,  but  assigned  them  by  a  separate  writing,  he  should 
have  been  made  a  defendant  to  answer  as  to  the  assijgnment. 
2  G.  &  H.  38,  sec.  6. 

But  this  defect  is  not  reached  by  demurring  in  the  form 
which  was  adopted  by  the  appellant  He  should  have  de- 
murred for  the  reason  that  there  was  a  defect  of  parties. 
Collins  V.  Nave^  9  Ind.  209 ;  Mandlave  v.  Lewis^  id.  194. 

The  first  paragraph  of  the  answer  was  a  general  denial. 
In  the  second  paragraph,  which  assumes  the  form  of  a  cross 
complaint,  it  is  alleged,  that  the  notes  and  mortgage  were 
given  for  part  of  the  purchase-money  of  the  tract  of  land 
described  in  the  mortgage ;  that  Weeks,  the  payee,  was  the 
attorney  in  fact  of  the  appellee,  and  as  such,  in  his  name, 
executed  the  deed,  and  took  the  mortgage  and  notes  to  him- 
self and  then  assigned  them  to  the  appellee;  that  the  appellee 
conveyed  the  land  to  defendant  by  a  warranty  deed,  a  copy 
of  which  is  filed  with  the  cross  complaint;  that  the  price  of 
the  land  was  fifteen  hundred  dollars,  and  that  two  hundred 
dollars  thereof  had  been  paid ;  that  Downing  resides  in  the 
State  of  California,  and  has  no  property  here,  except  the 
mortgage,  and  is  reputed  to  be  insolvent;  that  there  is  a  suit 
pending  in  the  circuit  court  of  Elkhart  county,  brought  by 
sundry  persons  against  the  defendant  and  others,  in  which 
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the  plaintifis  are  seeking  to  recover  tfairteen-fourteentiis  of 
the  land;  that  the  plaintiff  procured  said  action  to  be  brought 
and  is  actively  engaged  in  its  prosecution ;  that  there  is  no 
connivance  or  collusion  between  the  defendant  and  the  per- 
sons prosecuting  the  suit;  that  when  he  took  the  deed  he 
relied  on  the  validity  of  the  tide  more  than  on  the  covenants 
in  the  deed,  and  was  ignorant  of  the  allied  defiscts  in  the 
title,  as  well  as  the  iacts  upon  which  such  ddect  could  be 
predicated ;  that  the  plaintiff  has  never  had  the  legal  title  to 
more  than  one*fourteenth  of  said  land  except  as  derived 
through  one  Weston,  whose  title  it  is  sought  to  set  aside  in 
such  suit;  that  the  success  of  the  plaintiff  in  that  action  will 
deprive  the  defendant  of  all  tide  and  right  to  the  nioitgaged 
premises.  A  copy  of  the  complaint  in  the  acdon  in  the  cir- 
cuit court  is  made  part  of  the  cross  complaint 

Prayer,  that  the  plaintiff  may  be  restrained  from  proceed- 
ing to  foreclose  the  mortgage,  &c.,  and  that  if  the  land  shall 
be  taken  away  from  the  defendant  by  die  result  of  the  ac- 
tion in  the  circuit  court,  the  notes  and  mortgage  may  be  sur- 
rendered up  to  him. 

The  cross  complaint  is  verified  by  the  aflSdavit  of  one  of 
the  defendant's  attorneys,  for  and  on  behalf  of  the  defendant, 
who  swears  that  the  allegations  are  true  as  he  verily  believes. 

There  was  a  demurrer  to  this  paragraph  of  the  answer  and 
cross  complaint,  which  was  sustained  by  the  court. 

The  case  was  then  submitted  to  the  court  for  trial,  and 
there  was  a  finding  for  the  plaintiff,  a  personal  judgment  ren- 
dered against  the  defendant,  an  order  made  for  the  sale  of 
the  mortgaged  premises  and  for  execution  for  any  amount 
remaining  due  after  exhausting  the  mortgaged  premises. 

It  is  quite  clear  that  the  facts  set  up  in  this  paragraph  do 
not  amount  to  a  defense  at  law  against  a  judgment  for  the 
purchase-money,  nor  do  we  understand  the  appellant  to  in- 
sist upon  that  But  it  is  claimed  by  him  that  they  shovr 
such  a  case  as  will  justify  and  require  the  enjoining  of  the 
collection  of  the  purchase-money,  until  the  suit  in  the  circuit 


NOVEMBER  TERM,  1870.  303 

Strong  V,  Downing. 

«  ■  — ^— ^^"^"^         ■  — [— — ^— ^— —   .,  ,,  — ^^»^ 

court  shall  have  been  ended,  and  perpetually,  if  that  suit 
shall  result  in  taking  the  land  away  from  him. 

'  Our  inclinations  have  been  towards  the  allowance  of  the 
injunction,  and  we  have  examined,  carefully,  the  authorities 
relied  upon  to  sustain  the  right  to  it;  but  the  result  of  the 
examination  has  been  to  satisfy  us  that,  upon  the  &cts  stated, 
the  claim  to  injunctive  relief  cannot  be  allowed.  There  is 
in  the  cross  complaint  no  allegation  of  fraud,  which  seems 
to  be  an  important  element  to  justify  the  interposition  of  the 
chancellor.  It  is  not  alleged  that  the  grantor,  Downing,  was 
solvent  at  the  time  of  making  the  deed,  nor  that  the  appel* 
lant  did  not  know  of  his  insolvency  and  non-residency,  at 
that  time.  Indeed,  the  conveyance  itself  shows  that  he  was 
a  resident,  at  that  time,  of  California. 

In  Warren  v.  Carey ^  5  Ind.  319,  it  was  alleged  that  there 
were  &lse  and  fraudulent  representations  with  reference  to 
the  title,  on  the  faith  of  which  the  deed,  &c.,  was  taken,  and 
the  party  entered  into  possession ;  that  the  grantor  had  re- 
moved from  the  State,  and  had  become  insolvent  There 
was  also  a  positive  allegation  of  a  want  of  title  to  two-fifths 
of  the  land,  while  here  there  is  no  such  allegation,  but  only 
a  statement  that  a  suit  was  pending  involving  the  title,  which 
might  result  in  depriving  the  appellant  of  the  land. 

In  FiuA  V.  P(i?/ie,  7  Blackf.  564,  the  court  say, "  It  appears 
that  the  complainant  was  deceived  by  the  fidse  representa- 
tions of  the  vendor  as  to  his  title,"  &c. 

In  PaUon  v.  Tayhr^  7  How.  132,  it  is  held,  that  a  bill  in 
chancety  filed  by  the  purchaser  of  land  against  his  vendor 
to  restrain  the  collection  of  the  purchase-money  upon  the 
two  grounds  of  want  of  title  in  the  vendor  and  his  subse- 
quent insolvency,  without  charging  fraud  or  misrepresenta- 
tion, cannot  be  sustained.  See,  also,  Wiley  v.  Fitzpatrick,  3 
J.  J.  Mar.  582.    The  demurrer  was  rightly  sustained. 

We  need  not  examine  the  question  made  by  the  appellee 
as  to  the  verification  of  the  cross  complaint 

There  is  nothing  showing  any  error  in  the  disposition  of 
the  case  after  sustaining  the  demurrer  to  the  cross  complaint 
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The  record  shows  that  the  appellant  refused  to  plead  over, 
but  abided  the  decision  of  the  court  upon  the  demurrer  to 
his  cross  complaint;  that  the  cause  was  submitted  to  the 
court  for  trial,  "  by  the  plaintiff/'  and  the  court  having  heart) 
the  evidence,  &c.,  finds,  &c.  The  appellant  argues  that  there 
was  error  "in  the  rendition  of  judgment  as  upon  de&ult, 
there  being  on  file  an  answer  of  general  denial."  But  this 
position  is  in  contradiction  of  the  record,  for  it  says  the  cause 
was  submitted  to  the  court "  for  trial,"  &c 

The  judgment  is  affirmed,  with  one  per  cent  damages 
and  costs. 

W.  A.  Woods  and  y.  D,  Arnold^  for  appellant 
y.  H.  Baker  and  %  A.  S.  MUchell^  for  appellee. 


The  Indunapous  and  Cincinnati  Railroad  Company  v. 

The  City  op  Lawrenceburg. 

Crrv. — Railroad  OH  Street, — Ordinance. — A  city  granted  to  a  railroad  company 
the  right  to  locate  and  construct  its  railroad  through  said  city  and  upon  the 
streets  thereof,  by  an  ordinance  containing  a  provision  that  where  the  grade 
of  said  nilroad  should  be  higher  than  the  street,  alley,  or  public  gronnd,  said 
company  should  "fill  up  each  side  of  their  said  road,  to  foim  a  cooTenient 
passage  over  the  same."  The  company,  in  pursuance  of  said  ordinance,  con- 
structed its  road  along  a  certain  public  street  of  said  city,  and  in  so  doing, 
•  erected  an  embankment  upon  which  it  placed  its  track;  and  the  dty  caused  the 
remainder  of  the  width  of  said  street  to  be  filled  np  and  graded  level  widi 
the  embankment  and  the  railroad,  the  company  having  refused  to  do  so. 

Heldf  in  an  action  by  the  city  against  said  railroad  company  to  recover  the  ex- 
pense of  the  work  so  caused  to  be  done  by  the  city,  that  it  was  no  defense  to 
say  that  said  street  at  the  time  of  the  oonstmcdon  of  said  railroad  was  umm* 
proved,  and  had  neither  sidewalks  nor  gutters,  and  had  never  been  graded  or 
paved;  or  to  say  that  after  the  building  of  the  railroad  and  before  the  filliog 
up  of  the  street  by  the  city,  the  part  of  the  street  so  filled  up  was  in  as  good 
condition  for  passage  or  travel  as  before  the  building  of  the  railroad. 

APPEAL  from  the  Dearborn  Common  Pleas. 
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WoRDEN,  J. — On  the  25th  of  September,  1852,  the  com- 
mon council  of  the  city  of  Lawrenceburg  passed  an  ordi- 
nance giving  to  the  Lawrenceburg  and  Upper  Mississippi 
Railroad  Company  (the  former  name  of  the  present  appel- 
lant) the  right  to  locate  and  construct  her  railroad  through 
said  city,  and  upon  the  streets  thereof,  as  specified  in  the  or- 
dinance. The  second  section  of  the  ordinance  is  in  these: 
words,  viz. :  "  That  it  shall  be  the  duty  of  said  company 
whenever  their  work  shall  be  laid  upon  or  across  any  suchi 
public  street,  alley  or  ground,  to  make  and  keep  up  all  nec- 
essary crossing  places  for  the  convenient  passing  over  said, 
road,  with  horses,  teams,  &c.,  and  where  the  grade  of  said: 
road  shall  be  higher  than  such  street,  alley  or  public  ground,, 
the  said  company  shall  iill  up  on  each  side  of  their  said  road 
to  form  a  convenient  passage  over  the  same*  Such  company 
shall  also  build  such  culverts  under  or  over  their  said  road 
as  may  be  necessary  for  the  drainage  or  sewerage  of  said 
city»  as  may  be  directed  by  the  marshal  of  said  city." 

The  city  sued  the  railroad  company,  alleging,  in  substance, 
that  the  latter,  in  pursuance  of  the  ordinance,  located  and 
constructed  her  railroad,  with  side  tracks  and  switches,  upon 
a  public  street  in  said  city,  called  New  street,  which  had  been 
dedicated  to  the  public  and  used  as  such  public  street  for 
more  than  sixty  years;  that  on  that  portion  of  New  street 
ivhich  lies  between  Short  street  and  Walnut  street,  the  com- 
pany erected  a  high  embankment,  varying  from  four  to  ten 
feet  in  hight,  and  upon  it  placed  her  railroad,  sidetracks  and 
switches,  and  thereby  obstructed  the  street,  &c.;  that  in  or- 
der to  make  the  street  convenient  for  passage  over  the  same,. 
as  before  the  embankment,  it  was  necessary  that  the  whole 
-width  of  the  street,  between  the  streets  above  named  ,should! 
be  filled  up  and  graded  level  with  the  embankment  and  with. 
the  railroad  upon  the  same,  and  that  it  became  the  duty  of 
the  company  to  thus  fill  up  and  grade  said  street,  but  that 
she  refused  to  do  so ;  that  the  city  being  liable  to  the  public 
for  the  condition  of  the  street,  upon  the  refusal  of  the  com- 
Vol.  XXXIV.— 20 
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pany  to  fill  up  and  grade  the  same  as  aforesaid,  caused  the 
same  to  be  done;  and  the  suit  is  brought  to  recover  the  ex- 
pense thereof. 

A  demurrer  was  filed  to  the  complaint,  and  overruled 
Exception. 

The  defendant  then  answered,  first,  by  general  denial; 
second,  that  by  the  license  of  the  city  under  the  ordinance, 
she  constructed  her  railroad  along  the  south-east  side  of 
New  street,  along  ^he  side  of,  and  parallel  with,  her  depot,  and 
that  her  road  bed  occupied  about  one-half  of  the  street,  but 
as  to  the  other  part  of  said  street,  between,  &c.,  the  same 
was,  at  the  time  the  defendant  completed  her  road  upon  said 
part  of  said  street,  and  from  that  time  until  the  plaintiff 
caused  the  same  to  be  filled  up  as  in  the  complaint  men- 
tioned, in  as  good  condition  and  as  convenient  for  passage 
over  the  same,  and  travel  of  the  public  and  teams,  horses, 
drays,  ^vagons,  &c.,  over  and  along  the  same,  as  said  part  of 
said  street  was  at  the  time  of  the  construction  of  her  said 
railroad ;  and  that  in  the  construction  of  her  road  on  the  south- 
east side  of  said  street,  she  did  not  obstruct  the  other  side 
of  the  same;  and  that  while  constructing  her  road  she  built 
a  culvert  across  New  street,  at  the  mouth  of  an  alley  be- 
tween Walnut  and  Short  streets,  which  carries  off  the  water 
that  flows  down  the  alley  across  New  street  under  her  rail- 
road and  depot  into  the  Ohio  river,  and  prevents  the  ivater 
from  running  upon  said  street;  third,  that  by  permission  of 
the  plaintiff,  she  did  build  her  road  on  the  south-east  line  of 
New  street,  between  Walnut  and  Short  streets,  as  she  had  a 
right  to  do,  having  acquired  the  right  of  way  under  the  or- 
dinance mentioned  in  the  complaint ;  that  her  road  bed  occu- 
pies about  one-half  the  width  of  said  New  street  between 
Walnut  and  Short  streets ;  that  at  the  time  of  the  construc- 
tion of  her  railroad.  New  street,  between,  &c.,  was  unim- 
proved in  every  respect,  never  having  been  graded  or  paved, 
nor  any  sidewalks  'or  gutters  constructed  thereon,  and  that 
in  the  construction  of  her  lailroad  she  did  not  in  any  man* 
ner  obstruct,  change,  or  alter  thatipart  of  said  street  not  oc- 
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cupied  by  her  road  bed,  but  that  said  part  of  said  street, 
from  the  time  of  the  construction  of  her  said  road  until  the 
time  of  the  filling  of  the  same  in  the  manner  in  the  corhplaint 
mentioned,  was  in  as  good  a  condition  for  the  use  of  the 
public  and  for  passage  and  travel  as  when  her  said  railroad 
was  built  along  the  line  of  the  same. 

Demurrers  were  sustained  to  the  second  and  third  para- 
graphs of  the  answer,  and  exceptions  taken.  The  general 
denial  being  withdrawn,  there  was  final  judgment  for  the 
plaintiff. 

The  rulings  of  the  court  below  on  the  several  demurrers 
present  the  only  questions  for  our  consideration. 

It  seems  to  us  that  the  several  rulings  were  correct.    There 
can  be  no  doubt  that  as  the  railroad  company  accepted  the 
ordinance  of  the  city,  and  built  her  railroad  through  the  city 
in  virtue  thereof,  she  was  bound  to  comply  with  the  terms  and 
conditions  specified  in  the  ordinance.    We  have  seen  that 
the  ordinance  requires  that  "  where  the  grade  of  said  road 
shall  be  higher  than  such  street,  alley  or  public  ground  ,the 
said  company  shall  fill  up  on  each  side  of  their  said  road,  to 
form  a  convenient  passage  over  the  same."    It  is  no  answer 
to  this  provision  of  .the  ordinance  to  say  that  the  street  on 
which  the  railroad  was  built  was  unimproved,  and  had  nei* 
tfaer  sidewalks  nor  gutters,  and  was  never  graded  or  paved ; 
nor  to  say  that  after  the  building  of  the  railroad,  and  before  the 
filling  up  of  the  street  by  the  city,  the  street  was  in  as  good 
a  condition  for  passage  or  travel  as  before  the  building  of  the 
railroad.    The  ordinance  requires  that  where  the  grade  of 
the  railroad  is  higher  than  the  street,  &c.,  the  company  shall 
fill  up  on  each  side,  &c.,  and  this  ia  to  be  done  without  refer- 
ence to  the  question  whether  the  street,  after  the  railroad  is 
built,  lis  as  passable  as  it  was  before,  or  not 

The  railroad  company  was  bound  by  the  ordinance  to  fill 
up  the  street,  but  having  refused  to  do  so,  and  it  having 
been,  done  by  the  city,  the  latter  can  maintain  the  action  to 
recover  the  expense  thereof. 
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The  judgment  below  is  affirmed,  with  costs  and  two  per 
cent  damages. 
D.  S.  Major  and  O.  B.  Liddell^  for  appellant 
y,  ScliwartZf  for  appellee. 


Morback  and  Others  v.  The  State,  on  the  Relation  of 

Jackson  Township,  Ripley  County. 

Pleading. — Township  Trustee. — Suit  on  Official  Bond, — In  an  action  on  the 
official  bond  of  a  township  trustee,  on  the  relation  of  the  township,  to  recorer 
a  certain  amount  of  school  money  belonging  to  the  township^  which  said  tns- 
tee  had  refused  to  pay  orer  to  his  successor  in  office,  the  complaint  (ailed  to 
allege  that  said  trustee,  as  such,  had  received  any  money  which  he  had  not  ex- 
pended according  to  law,  and  which  he  had  in  his  hands  when  he  went  out 
of  office. 

Held^  that  for  want  of  such  an  averment,  the  complaint  was  bad  on  demurrer. 

APPEAL  from  the  Ripley  Circuit  Court 

BusKiRK,  J. — ^The  appellee  commenced  an  action  in  tiie 
court  below,  against  the  appellants,  on  the  official  bond  of 
Morback,  as  trustee  of  Jackson  township,  in  Ripley  county, 
to  recover  a  certain  sum  of  school  money  which  it  is  alleged 
belonged  to  the  said  township,  and  which  the  said  trustee 
had  refused  on  proper  demand  to  pay  over  to  his  successor 
in  office.  The  other  appellants  are  the  sureties  of  the  said 
Morback.. 

The  complaint  alleges  that  Morback  was  duly  elected  trus- 
tiee  ef  said  township,  and  gave  bond,  which  is  filed  with  the 
complaint,  took  the  oath  of  office,  and  entered  upon  the  dis- 
charge of  the  duties  of  such  office.  The  complaint  then  as- 
signs the  following  breach  of  the  condition  of  the  said  bond : 

"Said  plaintifF  or  relator  avers  that  during  the  term  afore- 
said, while  the  said  Morback  was  the  acting  trustee  of  said 
J^kson  township,  as  aforesaid,  the  sum  of  one  thousand  five 
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hundred  and  sixty-four  dollars  and  twenty-six  cents  in  cash, 
of  the  school  money  belonging  to  the  said  township,  as  fol- 
lows, to  wit:  seven  hundred  and  ninety-seven  dollars  and 
fifty-three  cents  of  the  school  fund,  and  seven  hundred  and 
sixty-six  dollars  and  seventy-three  cents  of  special  school 
funds.  All  of  which  money  as  aforesaid  the  said  Nicholas 
Morback  wholly  failed,  neglected,  and  refused  to  pay  over  to 
his  successor  in  said  office,  John  W.  Newman,  and  still  re- 
fuses, although  often  requested  so  to  do  by  the  said  New* 
man ;  wherefore,"  &c.  / 

The  appellant  demurred  to  the  complaint  The  demurrer 
was  overruled,  and  an  exception  was  taken  to  such  ruling.  The 
appellant  filed  an  answer  in  one  paragraph,  to  which  the  appel- 
lee demurred  The  demurrer  was  sustained,  but  no  exception 
was  taken  to  the  ruling  of  the  court  The  appellant  refused 
to  answer  further.  There  was  a  trial  by  the  court,  by  agree- 
ment of  the  parties,  and  a  finding  and  judgment  for  appellee. 

The  overruling  of  the  demurrer  to  the  complaint  is  as- 
signed for  error,  and  this  is  the  only  question  submitted  for 
our  decision.  We  think  it  is  quite  clear  that  the  court  erred 
in  overruling  the  demurrer  to  the  complaint  This  was  an 
action  on  the  official  bond  of  a  township  trustee.  Neither 
the  trustee  nor  his  sureties  would  be  liable,  unless  it  was  al- 
leged and  proved  that  money  belonging  to  the  township  had 
come  into  the  hands  of  the  trustee  for  which  he  failed  prop- 
erly to  account  There  is  no  allegation  in  the  complaint 
that  any  money  ever  came  into  the  hands  of  the  appellant 
Morback,  as  such  trustee.  It  may  be  a  mistake  in  the  drafb- 
man  of  the  complaint,  or  it  may  have  occurred  in  copying 
the  complaint  into  the  transcript  But  however  it  occurred, 
there  is  no  such  allegation.  The  appellee  has  not  favored 
us  with  a  brief,  or  asked  to  have  the  record  corrected.  We 
have  to  decide  the  case  upon  the  record  before  us.  It  is  an 
essential  allegation,  and  its  omission  is  fatal. 

JBesides,  we  do  not  think  the  assignment  of  the  breach  is 
broad  enough,  even  if  it  had  been  shown  that  he  had  re- 
ceived the  money.    Th^  trustee  of  a  township  is  required  by 
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law  to  expend  the  school  funds  coming  into  his  hands,  and 
to  make  a  settlement  with  the  board  of  commissioners.  There 
is  no  averment  that  he  had  not  lawfully  paid  out  the  money. 
The  trustee  was  not  required  to*  pay  over  the  money  to  his 
successor,  unless  it  was  alleged  that  he  had  received  money 
^  and  had  not  paid  the  same  out  according  to  law.  His  refu- 
sal to  pay  to  His*  successor  constituted  no  breach  of  the  con- 
dition of  his  bond,  unless  it  was  alleged  that  he  had  received 
money,  which  he  had  failed  to  expend  according  to  law,  and 
had  the  money  in  his  hands  when  he  went  out  of  office.  For 
the  error  of  the  court  in  overruling  the  demurrer  to  the  com- 
plaint»  the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs,  and  cause  remanded,  with 
directions  to  the  court  below  to  award  a  new  trial,  and  to 
sustain  the  demurrer  to  the  complaint,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

H.  Wi  Harrington  and  M.  K.  Rosebrougk^  for  appellants. 

E.  P.  Ferris  and  H.  T,  Idpperdy  for  appellee. 


Skeen  and  Wife  v.  Muir  and  Others. 

Kew  Trial. — As  of  Right, — Where  a  new  trial  is  granted  as  of  rigiit  under 
section  6oi  of  the  code,  at  a  term  alter  that  at  which  the  judgment  was  tea- 
dered,  the  party  against  whom  the  new  trial  is  granted  cannot  be  ^bqoired  to 
go  to  trial  at  the  term  at  »which  the  new  trial  is  granted. 

Same. — Notice. — Statute  Construed. — ^The  notice  contemplated  by  section  602 
of  the  code  is  to  be  given  after  the  application  for  a  new  trial  has  been  granted. 

Same. — When  to  be  Grauted.^^ln  a  suit  by  the  purchaser  of  real  estate  in  pos< 
session  under  the  contract  of  purchase,  to  compel  the  vendor  to  make  &  deed 
therefor  to  the  plaintiff  and  accept  from  him  a  mortgage  for  unpaid  purchase- 
money,  and  to  set  aside  as  void  a  deed  made  by  the  Auditor  of  State  for  said 
land  sold  at  a  sinking  fund  sale,  for  having  been  procured  hy  fraud,  and  en- 
join the  execution  of  a  writ  of  possession  issued  by  said  Anditor^  jad^;Bcnt 
rendered  against  the  defendants* 
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J^/df  that  the  defendants  were  entitled  to  a  new  trial  as  of  right  under  section 
601  of  the  code. 

Vendor,  and  Purchaser. — Pleading. — Possetsion, — Partus. — In  said  action 
the  complaint  showed  that  said  vendor  had  given  a  'title  bond  for  said  real 
estate  to  the  plaintiff,  and  that  at  the  same  time  it  was  agreed  between  the  parties 
that  the  plaintiff  should  take  possession  of  the  land  nntil  the  time  specified  in 
the  bond  for  the  conveyance  thereof;  that  the  plaintiff  had  taken  and  still  re- 
tained possesion  of  the  land  under  and  by  vxitue  of  said  agreement;  that  said 
vendor  had  received  as  part  payment  a  certain  stun;  and  that  by  fraud  he  had 
cansed  the  land  to  be  sold  from  under  the  plaintiff,  and  himself  held  the  eqni- 
table  title  under  said  sale,  though  another  held  the  legal  title,  which  was  pur* 
chased  with  the  money  of  said  vendor  and  was  held  in  trust  for  him. 

Heidf  that  said  vendor  was  a  proper  party-defendant. 

J9Sn2/,  also,  that  the  cvennent  of  the  complaint  in  reference  to  the  placing  of  the 
plaintiff  in  possessionof  the  land  was  not  an  attempt  to  vaiy  or  add  to  the 
title  bond  by  parol,  nor  was  it  irrelevant  matter  or  surplusage. 

Demurrer.—^  Several  Parties. — ^A  joint  demurrer  by  two  or  more  defendants 
to  a  complaint  should  be  overruled  as  to  all  of  them  if  the  complaint  be  good 
as  to  any  of  them. 

APPEAL  from  the  Ripley  Circuit  Court 

Pettit,  C.  J. — This  suit  was  brought  to  set  aside  and  de- 
clare void  a  deed  made  by  the  Auditor  of  State  for  lands 
purchased  at  a  sinking  fund  sale,  as  having  been  procured 
by  fraud,  and  enjoin  the  execution  of  a  writ  of  possession 
issued  by  said  auditor,  the  plaintiff  being  in  possession  by 
virtue  of  a  contract  of  purchase,  and  to  compel  the  vendor 
to  make  a  deed  and  accept  a  mortgage  for  unpaid  purchase- 
money.  Defendants  were  defaulted;  trial  by  the  court,  and 
judgment  for  the  plaintifis.  Defendants  in  vacation  gave 
notice  to  plaintifis  that  they  would  pay  the  costs,  take  a  new 
trial  under  section  601  of  the  code,  and  that  the  cause  would 
stand  for  trial  at  the  next  term.  Costs  were  paid  and  a  new 
trial  granted  over  the  objection  and  exception  of  plaintifis. 
The  granting  a  new  trial  as  of  right  under  section  601  is  as- 
signed for  error.  [ 

We  think  this  was  not  error,  and  are  sustained  in  our 
view  by  Bender  v.  Sherwood^  21  Ind.  167;  Moor  v.  Seaton^ 
3 1  Ind.  1 1.  There  are  other  cases  in  point,  but  it  is  unnec- 
essary to  cite  them. 

The  court  held  that  the  cause  stood  for  trial  at  the  same 
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term  at  which  the  new  trial  was  granted,  over  the  objectioa 
of  plaintiffs ;  and  this  is  assigned  for  error. 

Section  602  of  the  code  provides,  that  "  if  the  application 
for  a  new  trial  is  made  after  the  close  of  the  term  at  which 
the  judgment  is  rendered,  the  party  obtcdning  the  new  trial 
shall  give  the  opposite  party  ten  days  notice  thereof  before 
the  term  at  which  the  action  stands  for  trial."    The  notice 
given  before  the  new  trial  was  granted  was  not  required  by 
law,  was  a  nullity,  and  gave  the  party  giving  it  no  rights ;  nor 
did  it  impose  any  duty  or  obligation  on  the  adverse  party. 
The  statute  clearly  contemplates  that  notice  shall  be  given 
after  the  new  trial  is  obtained.    The  party  against  whom  the 
new  trial  is  granted  is  not  obliged  to  prepare  for  trial  until 
the  order  is  entered  and  he  has  ten  days  notice  before  the 
next  term.    Nor  can  the  party  obtaining  the  new  trial  be 
compelled  to  go  to  trial  at  the  term  at  which  the  new  trial  is 
granted.     In  the  case  of  Murray  v.  KeUy^  27  Ind.  42,  the 
court  say,  "A  new  trial  under  this  provision  is  a  matter  of 
right,  and  no  notice  to  the  adverse  party  is  required."    For 
this  error  the  case  must  be  reversed 

A  motion  was  made  at  the  proper  time  to  strike  out  the 
amendment  to  the  complaint  and  parts  of  the  original  com- 
plaint, and  the  court  struck  out  from  the  original  the  fol- 
lowing : 

''And  the  plaintifis  say  that  in  consideration  of  the  premi- 
ses, at  the  date  of  the  said  title  bond,  it  was  stipulated  and 
agreed  between  the  parties  that  said  Mary  Skeen  should  take 
possession  of  said  real  estate  and  occupy  and  enjoy  the  same 
until  the  time  specified  in  said  bond  for  the  conve}rance  of 
said  real  estate  by  said  John  W.  Muir  to  the  said  Mary 
Skeen.  And  plaintifis  aver  that  said  Mary  Skeen  took  pos- 
session of  said  real  estate  under  and  by  virtue  of  said  agree- 
ment, and  still  holds  the  possession  of  the  said  land." 

This  was  excepted  to  and  is  assigned  for  error.  We  think 
the  court  erred  in  striking  out  these  words.  It  was  not  an 
attempt  to  vary,  alter,  or  inject  anything  into  the  title  bond 
by  parol.    It  only,  and  we  think  very  properly,  shows  that 
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the  plaintiff  were  in  lawful  possession  of  the  land  by  the 
consent  of  the  vendor,  John  W.  Muir ;  nor  was  it  irrelevant 
or  surplusage ;  nor  was  the  second  paragraph  of,  or  amend- 
mendment  to,  the  complaint  irrelevant  to  the  subject  matter 
of  the  suit  as  stated  in  the  original  complaint ;  and  though 
it  may  be  defective  in  some  respects,  it  ought  not  to  have 
been  stricken  out  The  motion  to  strike  out  does  not  per- 
form the  office  of  a  demurrer.    Port  v.  Williams ^  6  Ind.  219. 

The  defendant  John  W.  Muir  demurred  separately  to  the 
complaint  because  it  did  not  state  (acts  sufficient,  and  because 
he  was  improperly  joined  as  a  defendant,  which  was  sustained 
by  the  court  and  excepted  to.  This  was  error.  The  com- 
plaint shows  that  Muir  had  given  a  title  bond  to  the  plain- 
tiffs and  put  them  in  possession  of  the  land;  that  they 
still  retained  the  same ;  that  he  had  received  as  part  pay- 
ment therefor  six  hundred  and  twenty-five  dollars ;  that  by 
fraud  he  had  caused  it  to  be  sold  from  under  them ;  that  he 
now  holds  the  equitable  title  under  said  sale,  though  another 
holds  the  legal  title,  which  was  purchased  with  the  money 
of  Muir;  and  that  it  is  held  in  trust  for  him.  All  of  the  de- 
fendants joined  in  a  demurrer  to  the  complaint  because  it 
did  not  state  facts  sufficient,  and  because  John  W.  Muir  was 
improperly  made  a  party,  and  because  Elma  Muir  was  im- 
properly joined  as  a  party-defendant.  The  court  sustained 
this  demurrer.  This  was  error.  It  should  have  been  over- 
ruled A  joint  demurrer  by  two  or  more  parties  to  a  com- 
plaint which  is  good  as  to  some  of  them,  is  bad  as  to  all, 
and  should  be  overruled,  because  a  pleading  bad^  as  to  part 
is  bad  as  to  all  the  parties  to  it  Bicknell  Civil  Fr.  99;  Es- 
Up  v.  Burke,  19  Ind.  87;  Pace  v.  Oppenheim,  13  Ind.  533.  It 
follows  that  the  court  erred  in  dissolving  the  injunction  and 
rendering  judgment  against  the  plaintiffs. 

The  appellees  assigned  cross  errors,  that  the  court  erred 
in  refusing  to  dissolve  the  temporary  injunction,  and  render- 
ing judgment  for  the  plaintiffs  on  the  default  of  the  defend- 
ants and  trial  by  the  court.  These  are  not  well  taken,  and 
are  sufficiently  answered  in  the  foregoing  opinion. 
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The  judgment  is  reversed,  at  the  costs  of  appellees;  and 
the  cause  is  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

R  P.  Ferris,  H.  T.  Lipperd,  H.  W.  Hamngtm^  and  M.  K. 
Rosebraugk,  for  appellants. 

y,  Gavin  and  %  D.  Miller^  for  appellees. 


Hall  v.  Hall  and  Another. 

SUPUBME  Court. — New  Trial, — Small  Excess  of  Damages. — ^The  Sapreme 
Court  will  not  reverse  a  judgment  because  of  a  very  small  excess  of  danaga. 

Evidence. — Declarations  of  Agent, — The  declarations  of  an  agent  are  not  ad- 
missible in  evidence  in  favor  of  his  principal,  either  before  or  after  the  death 
of  the  agent. 

SAiS.z.-^Ailmissions. — Contrary  Declarations, — ^Where  the  statements  of  a  putf 
have  been  proved,  as  admissions,  and  not  with  a  view  to  impeach  him  ts  a 
witness,  he  will  not  for  that  reason  be  allowed  to  prove  his  own  statements  at 
other  times,  of  an  opposite  character  and  in  hanaaoy  with  his  own  testimony. 
.  P&iNaPAL  AMD  Surety. — Mutual  Sureties, — ^Where  a  promissory  note  is  exe- 
cuted by  two  persons,  the  consideration  going  one-half  to  each  of  them,  as 
between  themselves  each  may  be  treated  as  principal  for  one-half  of  the  debt 
and  surety  of  the  other  for  the  other  half. 

APPEAL  from  the  Monroe  Common  Pleas. 

WoRPEN,  J. — ^This  was  an  action  by  Fermelia  Hansford, 
executrix  of  the  last  will  of  John  Hansford,  deceased,  against 
the  appellant,  Benjamin  Hall,  and  the  appellee  John  Hall, 
upon  a  note  executed  by  said  Benjamin  and  John  Hall  to 
said  John  Hansford  in  his  lifetime,  for  the  sum  of  one  hun- 
dred dollars. 

Each  of  the  defendants  set  up  that  he  was  principal  on 
the  note  to  the  amount  of  fifty  dollars  thereof,  and  as  to  the 
residue  he  was  only  surety ;  and  that  he  had  paid  his  share 
or  more  of  the  note ;  and  asking  that  whatever  might  be 
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found  due  upon  the  note  might  be  levied  of  the  property  of 
the  other  before  levying  upon  his  own. 

The  cause  was  tried  by  the  court,  who  found  for  the  plain- 
tiff and  assessed  her  damages  at  fifty-two  dollars  and  thirty- 
two  cents ;  and  judgment  was  accordingly  rendered  in  her 
&vor  for  that  sum  against  the  said  defendants,  John  and  Ben- 
jamin Hall ;  and  the  court  further  ordered  that,  of  the  sum 
thus  adjudged  to  be  due  the  plaintiff,  the  said  John  Hall  pay 
the  sum  of  thirty-four  dollars  and  eighty-two  cents,  and  that 
said  Benjamin  Hall  pay  the  sum  of  seventeen  dollars  and 
fifty  cents. 

The  said  Benjamin  appeals  from  the  judgment  and  order. 
We  find  no  error  in  the  cause  that  affects  the  judgment  in 
favor  of  the  plaintiff  against  the  defendants  below.  No  error 
is  claimed  afllecting  her,  except  that  the  damages  are  exces- 
sive. The  amount  found  due  may  have  been  something' 
more  than  an  exact  computation  would  have  made  it,  but 
the  excess  is  trifling,  and  we  are  not  disposed  to  regard  it. 
We  apply  the  maxim,  de  nUnimis  non  curat  lex.  We  are 
more  inclined  to  this  as  the  cause  was  continued  from  one 
term  to  another,  after  finding  and  before  judgment,  without 
allowing  interest  for  the  intervening  time. 

The  case,  as  between  the  appellant  and  the  appellee  John 
Hall,  presents  other  questions. 

The  note  in  suit  appears  to  have  been  given  for  money 
borrowed  by  the  two  Halls,  each  receiving  fifty  dollars  and 
uniting  in  a  note  for  the  whole  sum.    There  was  an  indorse- 
ment of  a  credit  on  the  note  of  sixty  dollars  and  interest,  of 
the  date  of  May  22d,  1865,  and  the  principal  question  be- 
tween John  and  Benjamin  is  as  to  which  of  them  paid  the 
amount  thus  credited.    The  evidence  tends  to  show  that  the 
amount  thus  paid  was  paid  by  one  Noel  Hall,  a  brother  of 
John  and  Benjamin,  who  was  deceased  at  the  time  of  the 
trial.    Each  of  the  defendants  claimed  that  he  had  furnished 
N'oel  with  that  amount,  or  more,  to  pay  for  him  on  the  note; 
and  each  claimed  to  be  entitled  to  the  credit. 


3i6  SUPREME  COURT  OF  INDIANA, 

Hall  V,  Hall  and  Another. 


On  the  trial,  John  Hall  testified,  amongst  other  things,  that 
in  May,  1865,  he  gave  his  brother,  Noel  Hall,  sixty  odd  dol- 
lars, to  pay  his  share  of  the  note  and  interest  He  was  then 
asked  by  his  attorneys  whether  Noel  Hall  ever  told  him  that 
he  paid  the  money.  This  question  was  objected  to  by  Ben- 
jamin, because  it  was  mene  hearsay,  &c.,  but  the  objection 
was  overruled,  and  John  testified  that  Noel  told  him  that  he, 
Noel,  had  paid  the  money.  This  was  error.  The  evidence 
was  mere  hearsay  and  inadmissible.  We  have  no  brief  for 
the  appellee  John  Hall,  and  are  not  advised  upon  what  ground 
the  evidence  was  admitted.  If  Noel  is  to  be  regarded  as 
having  been  the  agent  of  John,  his  declarations  would  not, 
therefore,  be  evidence  in  fitvor  of  his  principal,  either  before 
or  after  the  death  of  die  supposed  agent  The  declarations 
of  a  man*s  agent  can  no  more  be  evidence  in  his  &vor  than 
his  own  declarations. 

During  the  further  progress  of  the  trial,  it  was  proved  by 
a  witness  that  Benjamin  said  that  John  had  paid  off  his  share 
of  the  note.  Upon  this,  Benjamin,  at  the  prc^r  time,  of- 
fered to  prove  his  own  statements,  at  other  times,  of  an  op- 
posite character,  and  in  harmony  with  his  testimony  on  the 
trial  This  was  ruled  out»  and  exception  was  taken.  We 
think  there  is  nothing  in  this  point  The  statements  of  Ben- 
jamin were  mere  admissions,  and  not  proved  with  a  view 
to  his  impeachment  as  a  witness. 

The  finding  of  the  court,  on  the  evidence,  can  hardly  be 
sustained.  The  credit  for  the  payment  of  the  sixty  dollars 
endorsed  on  the  note,  it  would  seem  from  the  amount  re- 
quired to  be  paid  by  each  of  the  defendants,  was  allowed  by 
the  court  in  part  to  each  of  them,  and  we  find  nothing  in  the 
evidence  to  warrant  this.  As  the  evidence  stood,  it  seems 
to  us  that  either  the  one  or  the  other  of  the  defendants  was 
entitled  to  the  full  benefit  of  the  credit,  and  the  difficulty  of 
determining  to  which  it  belonged  was  no  valid  reason  for 
giving  each,  in  part,  the  benefit  of  it 

It  is  not  at  all  clear  that,  as  between  the  payee  of  the  note 
in  suit  and  the  makers,  the  latter  are  not  in  every  sense  prin* 
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cipals  for  the  full  amount  of  the  note.  But  as  between  them- 
selves, the  consideration  of  the  note  going  one  half  to  each, 
it  would  seem  just  to  treat  each  as  principal  for  one-half  of 
the  debt,  and  the  other  as  his  surety  for  that  half.  Crafts  v. 
Mott,  4  N.  Y.  60J. 

But  whether  the  defendants  are  to  be  regarded  as  princi- 
paKand  surety  so  far  as  the  plaintiff  is  concerned,  or  other- 
wise, the  court  might,  nevertheless,  settle  the  ultimate  rights 
of  the  defendants  as  between  themselves  in  this  suit.  2  G. 
&  H.  218,  sec.  368. 

The  judgment  below  in  favor  of  the  plaintiff  will  be  af- 
firmed; but  that  portion  of  the  judgment  which  determines 
the  rights  of  the  defendants  as  between  themselves,  by  fixing 
the  amount  of  the  plaintiff's  judgment  which  each  of  them 
is  to  pay,  will  have  to  be  reversed,  for  the  reasons  already 
stated.  This  partial  reversal,  however,  will  in  no  manner 
afiect  the  plaintiff,  or  stay  process  to  collect  her  judgment 
from  the  defendsmts  or  either  of  them.  2  G.  &  H.  308,  sec. 
674.  The  defendants  can  proceed  as  they  may  be  advised, 
to  settle  their  respective  rights  as  between  themselves. 

The  judgment  below  in  &vor  of  the  plaintiff  is  affirmed ; 
and  that  portion  of  the  judgment  determining  the  portion 
which  each  of  the  defendants  below  shall  pay  is  reversed, 
the  appellant,  Benjamin  Hall,  and  the  appellee  John  Hall  to 
pay  each  one-half  of  the  costs  in  this  court 

y,  H.  Louden  and  y.  M.  McCoy ^  for  appellant. 

S.  H.  Buskhrk^  for  appellees. 


Turner  and  Others  v.  Campbell,  Administrator. 

I>ECEDEMTS'  ESTATES. — Unclaimed  Share, ^Parties, —Pleading.—On  final  set- 
tlement of  a  decedent's  estate,  in  the  court  of  common  pleas,  a  smn  of  money 
"viras  received  by  the  clerk  of  said  court  as  the  share  of  said  estate  belongii^ 
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to  a  nephew  of  the  decedent,  to  be  kept  by  sdd  derk  till  said  nephew  should 
call  for  it.  Complaint  by  some  of  the  heirs  at  law  of  said  decedent  agaimt 
the  administrator  of  the  estate  of  said  clerk,  deceased,  alleging  the  receipt  of 
said  smn  by  the  clerk  as  above  stated;  that  said  clerk  died  without  having 
been  called  upon  for  said  money  by  said  nephew,  who  had  not  been  heard 
from  for  seven  years;  and  that  the  plaintiffs,  assuming  hia  death,  claimed  liis 
share  in  his  uncle's  estate. 

Ileldt  that  the  complaint  wa»  bad  on  demurrer  assigning  as  causes,  that  the  plain- 
tiffs had  not  legal  capacity  to  sue,  and  that  the  compkdnt  did  not  state  fads 
sufficient,  &c. 

SXML.'-Transfer  of  Seiilemeni  to  Circuii  Couri.-^^SHfnmi  Cfurt.-^An  ob}e^ 
tion  to  the  transfer  of  the  settlement  of  a  decedent's  estate  from  the  court  of 
common  pleas  to  the  circuit  court  cannot  be  made  for  the  first  time  in  the  Sa- 
preme  Court. 

Same. — Affidavit, — ^Where  an  affidavit  upon  which  such  a  transfer  has  been  maide 
is  not  in  the  record,  the  Supreme  Court  will  presume  that  the  affidavit  was 
properly  made  under  the  statute, 

APPEAL  from  the  Hendricks  Circuit  Court 
WoRDEN,  J. — ^The  appellants,  a  part  of  the  heirs  at  law  of 
Job  Turner,  deceased,  filed  their  claim,  in  the  form  of  a  com- 
plaint, in  the  proper  court  of  common  pleas,  against  the  ad- 
ministrator of  the  estate  of  John  Irons,  deceased.  The  set- 
tlement of  the  estate  was  transferred  to  the  circuit  court  In 
the  latter  court,  a  demurrer  was  filed  to  the  complaint,  both 
OK  thq  ground  that  the  plaintiffs  had  not  the  legal  capacity 
to  sue,  and  because  the  complaint  did  not  state  £icts  suffi- 
cient, &c.  The  demurrer  was  sustained,  and  the  plaintifis  ex- 
cepted.   Judgment  for  the  defendant. 

The  case  made  by  the  complaint  is,  in  substance,  this: 
Irons,  in  his  lifetime,  was  clerk  of  the  court  of  common 
pleas  of  Hendricks  county.  On  the  final  settlement,  in  that 
court,  of  the  estate  of  Job  Turner,  a  sum  of  money  and  a 
note  which  was  afterwards  collected  were  duly  received  by 
said  Irons  as  such  clerk,  for  the  share  and  portion  of  said 
estate  coming  to  the  children  of  John  Turner,  who  was  a 
brother  of  Job,  viz. :  Isaac  P.  Turner  and  Elvira  Turner,  to 
be  kept  by  said  Irons  until  said  Isaac  P.  and  Elvira  should 
call  for  the  same.  Irons  departed  this  life  without  having 
been  called  upon  for  said  money  by  said  Isaac  P.  and  Elvira, 
and  the  same  remains  unpaid 
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It  is  averred  that  Isaac  P.  and  Elvira  have  not  been  heard 
from  for  seven  years,  and  the  plaintiffs,  assuming  them  to  be 
dead,  claim  their  share  in  the  estate  of  their  uncle  Job. 

The  demurrer  was,  beyond  question,  correctly  sustained. 
The  appellants  do  not  appear  to  have  any  interest  in  the  mat- 
ter. They  do  not  appear  to  be  the  heirs  of  Isaac  P.  and 
Elvira,  or  either  of  them.  Assuming,  without  deciding,  that 
their  death  is  sufficiently  averred,  it  still  does  not  appear 
but  that  they  left  lineal  heirs,  or  heirs  other  than  the  plain- 
tifis,  upon  whom,  on  their  death,  their  interests  devolved. 
Again,  the  claim  was  personal,  and  could  only  be  sued  for 
by  personal  representatives  of  the  parties. 

It  is  urged  by  the  appellant  that  the  estate  was  wrongfully 
transferred  to  the  circuit  court;  no  objection,  however,  was 
made  below  on  this  ground,  and  none  can  be  successfully 
made  for  the  first  time  in  this  court 

The  transfer,  moreover,  was  made  on  affidavit,  and  although 
the  affidavit  is  not  in  the  record,  we  will  presume  it  was 
properly  made  under  the  provision  of  law  authorizing  the 
same.    2  G.  &  H.  21,  sec.  10. 

The  Judgment  below  is  affirmed,  with  costs. 

C  C.  Nave,  for  appellants. 

Z.  M.  Campbell^  for  appellee. 


Irwin  v.  Ijbxl 

Contract. — Dependent  and  Independent  Agreements. — Where  a  covenant  or 
agreement  might  be  sued  upon  as  independent,  but  this  has  not  been  done 
until  the  party  who  might  thus  sue  has  become  bound  on  his  part  to  perform 
some  act  under  the  same  contract,  the  two  acts  then  become  dependent,  and 
neither  party  can  sue  the  other  on  the  contract  without  first  performing  or  ten- 
dering performance  on  his  part. 

Same. — Mandate, — Parol  Evidence. — Where  a  person  subscribed  a  certain  sum 
to  the  capital  stock  of  a  turnpike  company,  in  consideration  of  the  agreement 
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of  the  agents  of  the  company  that,  if  he  would  so  suherihe^  a  lifetime  pass 
over  the  road  for  himself  and  family  should  be  issued  to  him  by  the  compao|; 

Beid,  in  an  action  by  said  subscriber  against  the  president  of  said  company  for 
a  mandate  to  compel  said  president  to  issue  said  pass,  that  if  such  were  a  cist 
for  a  mandate,  yet  the  action  would  not  lie  if  at  the  time  the  suit  was  broc^ 
the  money  was  due  on  the  subscription  and  payment  had  not  been  made  or 
tendered* 

ffeldf  also,  that  parol  evidence  of  said  agreement  to  issue  a  pass  was  inadmis- 
dble. 

APPEAL  from  the  Montgomeiy  Circuit  Court 
Downey,  J. — ^This  was  a  proceeding  by  mandate  by  the 
appellee  against  the  appellant,  as  president  of  a  turnpike 
company.  The  complaint  alleges  that  the  appellee  sub- 
scribed two  hundred  dollars  to  tl:^  capital  stock  of  the  com- 
pany, passable  when  the  road  should  be  completed  to  a  point 
opposite  to  his  farm ;  that  the  agents  of  the  company,  to  in- 
duce him  to  subscribe f  promised  him,  if  he  would  do  so,  a 
lifetime  pass  for  himself  and  family  over  the  road ;  that  they 
allowed  him  to  travel  the  road  for  a  time  without  pay,  and 
then  required  him  to  pay  toll ;  and  he  asks  that  the  president 
of  the  road  be  compelled  to  issue  the  pass. 

The  defendant,  in  his  answer,  sets  out  the  written  instru- 
ment by  which  the  subscription  was  made,  alleges  a  verbal 
and  voluntary  promise  of  the  agents  of  the  company  that 

ft 

on  payment  of  the  subscription  by  him,  and  on  no  other  con- 
dition, they  would  cause  the  pass  to  be  issued  to  him;  that 
the  road  had  been  long  theretofore  completed  to  and  through 
the  farm  of  the  plaintiff;  and  that  the  company  had  been 
and  were  ready  to  issue  the  pass  on  payment  of  the  sub- 
scription, but  that  the  plaintiff  had  not  paid  the  subscription. 

The  reply  was  a  general  denial.  Trial  by  jury,  and  ver- 
dict and  judgement  for  the  plaintifl^  a  motion  for  a  new  trial 
having  been  made  by  the  defendant  and  overruled. 

The  first  error  assigned  is,  that  the  court  improperly  over- 
ruled the  defendant's  demurrer  to  the  complaint  But  we 
do  not  find  any  such  demurrer  in  the  record,  nor  any  such 
action  of  the  court.  There  is  no  assignment  of  error  that 
the  complaint  is  insufficient,  and  therefore  the  question  is  not 


NOVEMBER  TERM,  1870.  321 

iFwin  V.  Lee. 

before  us«  We  do  not  wish  to  be  understood  as  deciding 
that  the  case  is  one  for  a  mandate.  The  statute  only  author* 
izes  the  writ  to  issue  to  an  inferior  tribunal,  corporation, 
board,  or  person,  to  compel  the  performance  of  an  act  which 
the  law  specially  enjoiiis ;  or  a  duty  resulting  from  an  of- 
fice,  trust,  or  station.    2  G.  &  H.  322,  sec.  739. 

The  second  error  alleged  is,  that  the  court  instructed  the 
juiy  that  the  contract  to  pay  the  subscription  and  die  promise- 
to  issue  the  pass  were  independent  contracts  or  stipulations,, 
and  that  the  plaintiff  could  sue  for  the  pass  without  having; 
paid  or  offered  to  pay  the  subscription,  if  the  jury  found  that 
the  making  of  the  subscription  was  the  consideration  for  which 
the  pass  was  to  issue,  and  not  the  payment  of  the  amount 
subscribed. 

And  the  third  error  is,  that  the  court  refused  to  instruct 
the  jury  that  notwithstanding  the  jury  may  believe  that  the 
plaintiff  was  entitled  to  the  pass  upon  subscribing  the  two 
hundred  dollars,  yet  if  he  did  not  obtain  the  same  until  the 
money  became  due  on  the  subscriptipopie  cannot  have  a 
mandate  for  the  pass  until  he  has  tercered  the  two  hundred 
dollars.  ^ 

Courts  incline  to  hold  covenants  or  agreements  to  be  de* 
pendent,  and  not  independent,  when  the  form  of  the  cove- 
nants or  agreements  i^ill  allow  them  to  do  so.  One  reason 
for  this  is  that  it  tends  to  prevent  litigation. 

The  decisions  of  this  court  seem  to  warrant  the  rule  that 
when  a  covenant  or  agreement  might  be  treated  as  indepen- 
dent and  an  action  brought  on  it,  yet  if  that  is  not  done  tmtil 
the  party  who  might  thus  sue  becomes  bound,  on  his  part, 
to  perform  some  act  under  the  same  contract,  the  two  acts 
then  become  dependent  acts,  and  neither  party  can  sue  with- 
out first  performing  or  tendering  performance  on  his  part. 
Gillum  V.  Dennis^  4  Ind.  417 ;  Cunningham  v.  Gwinn^  4  Blackf. 
l\\\McCulloch  V.  Dawson^  1  Ind  413. 

If  we  are  rig^ht  in  this  view,  then  the  court  was  not  right 
in  giving^  the  above  charge^  or  in  refusing  the  one  refused. 
Vol.  XXXIV.— 21 
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Another  question  raised  is  as  to  the  propriety  of  the  rul- 
ing of  the  court  in  admitting  evidence  by  parol  of  the  s^ree- 
meht  with  reference  to  the  issuing  of  the  pass.  It  is  insisted 
that  the  written  contract  of  subscription  set  out  in  the  an- 
swer should  exclude  the  parol  stipulation  with  reference  to 
the  pass. 

Because  one  of  the  parties  to  the  contract  has  not  signed 
it,  it  does  not  follow  that  other  stipulations  on  the  part  of 
that  party  can  therefore  be  proved  by  parol.  Keitk  v.  KeiTf 
ly  Ind.  284. 

It  is  only  where  the  written  instrument  af^ears  on  its  &ce 
to  be  incomplete,  and  the  proposed  extrinsic  testimony  does 
not,  in  any  degree,  tend  to  contradict  or  vary  the  terms  of 
the  writing,  that  such  extrinsic  evidence  is  admissible  to 
show  the  whole  contract    Id. 

To  allow  the  plaintiff  to  show  by  parol  that  at  the  time 
the  written  contract  was  made,  there  was  a  stipulation,  on 
the  part  of  the  company,  in  addition  to  what  was  put  in  the 
writing,  would,  in  our  opinion,  violate  the  well  known  and 
well  established  rule  that  evidence  of  parol  contemporaneous 
agreements,  by  which  the  written  contract  between  the  par- 
ties would  be  contradicted,  or  something"  added  to  or  taken 
from  it,  cannot  be  received. 

We  think  the  court  should  have  granted  a  new  trial  on 
the  motion  of  "the  defendant 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

51  C  &  L.  B.  Willson,  for  appellant 
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Office  and  Officer. — Compensation  of  Public  Officer. — ^The  compensation  of 
-public  officers  is  fixed  and  regulated  by  statute,  and  in  the  absence  of  a  statute 
^Ying^QOKpensatioii  none  can  be  recovered. 


NOVEMBER  TERM,  1870.  323 

Board  of  Commttsioneis  of  Jay  County  v.  Templer. 

SAkE. — JProsecuting  Attorney. — A  county  is  not  liable  to  pay  a  prosecuting  at- 
torney for  services  rendered  by  him  as  prosecuting  attorney,  at  the  request  of 
the  county  commissioners  made  of  him  as  such  attorney,  in  prosecuting  a  suit 
and  obtaining  judgment  against  a  defaulting  ofBcer  and  his  sureties. 

APPEAL  from  the  Jay  Circuit  Court. 
BusKiRK,  J. — ^The  appellee  filed  in  the  Commissioners* 
Court  of  Jay  county,  an  account  in  the  words  and  figures  as 
follows: 
"Jay  County,  State  of  Indiana, 

"  To  James  N.  Templer,  Dr. 
"October  I2th,  1865.     To  services  in  prosecuting  suit  and 
obtaining  judgment  this  day,  in  the  Jay  Circuit  Court,  against 
Royal  Denny  et  al.,  defaulting  county  treasurer  and  his  sure- 
ties, for  the  sum  of  ^1,668.93,  at  5  per  cent.      -     -     ^^8345 
"  October  12th,  1865.     To  services  in  prosecuting  suit  and 
obtaining  judgment,  in  same  court,  against  Thomas  J.  La- 
follett  et  al,,  defaulting  trustee  of  Wayne  township,  in  said 
county  and  State,  and  his  sureties,  for  the  .sum  of  ^1,505.97, 
at  five  per  cent i»75-30 


jSiS8.7S 
James  N.  Templer, 

Late  Pros.  Att'y  13th  Judicial  Circuit.'* 
The  commissioners'  court  refused  to  allow  the  claim  or  any 
part  thereoH     Thereupon  the  appellee  appealed  the  casp  to 
the  circuit  court     In  the  circuit  court,  the  commissioners 
appeared  by  counsel  and  moved  to  dismiss  the  action,  for 
the  reason  that  there  was  no  sufficient  cause  of  action,  which 
motion  was  overruled  and  excepted  ta    By  the  agreement 
of  the  parties,  the  case  was  submitted  to  the  court  for  trial. 
Tliere  was  a  finding  for  the  appellee,  motion  for  a  new  trial 
made,  overruled,  and  excepted  to.    The  evidence  is  in  the 
record,  and  it  abundantly  shows  the  services  mentioned  in 
the  account  were  rendered  by  the  appellee  as  prosecuting  at- 
torney,  and   that  such  services  were  reasonably  worth  the 
amount  claimed.    There  is  no  dispute  as  to  the  facts.    The 
only  question  involved  in  the  case  is  one  of  law,  and  that  is, 
whether  the  county  is  legally  liable  to  pay  for  such  services. 
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It  is  not  pretended  that  the  services  were  rendered  by  the 
appellee  as  an  ordinary  attorney  at  law,  upon  the  employ* 
ment  of  the  county,  nor  is  it  controverted  that  the  services 
were  rendered  at  the  request  of  the  commissioners,  made  of 
him  as  the  prosecuting  attorney. 

Section  four  of  the  act  providing  for  the  election,  and  pre- 
scribing the  duties,  of  prosecuting  and  district  attorneys 
reads  as  follows :  "  Such  prosecuting  and  district  attorneys 
within  their  respective  jurisdictions  shall  conduct  all  prose- 
cutions for  felonies  or  misdemeanors  and  all  suits  on  for- 
feited recognizances,  resist  applications  for  changing  names, 
protect  the  interests  of  all  persons  of  unsound  mind,  and  su- 
perintend on  behalf  of  a  county  or  any  of  the  trust  funds, 
any  suit  in  which  the  same  may  be  interested  or  involved, 
and  shall  perform  all  other  duties  required  by  law."  2  G.  & 
H.  430,  sec.  4. 

The  appellee  was,  by  the  above  section,  imperatively  re- 
quired to  render  the  services  for  which  he  seeks  to  recover, 
but  there  is  no  provision  made  to  pay  him  for  such  services. 
He  is  paid  out  of  the  State  treasury  an  annual  salary  of  five 
hundred  dollars.  Section  twelve  of  the  act  fixing  the  fees 
of  officers,  i  G.  &  H.  334*-5,  regulates  the  fees  of  prosecut- 
ing attorneys.  The  last  clause  of  the  section  provides,  **  In 
all  other  cases,  not  specified,  when  the  prosecuting  attorney 
is  required  to  prosecute  or  defend,  the  fees  shall  be,  in  the 
circuit  court  and  in  the  court  of  common  pleas,  five  dollars. 

An  act  entitled  ''  an  act  relative  to  the  salaries  of  puUic 
officers,  and  providing  the  manner  of  paying  the  same,  and 
the  manner  of  reimbursing  the  State  for  an  increase  of  sala- 
sies"  (approved  March  5th,  1859),  fixes  the  salary  of  the 
prosecuting  attorney  at  five  hundred  dollars.  The  tiiird  sec- 
tion thereof  providies,  that  "  the  said  officers  shall  receive  no 
other  compensation  whatever." 

It  is  contended  by  the^ppellant,  that  the  prosecuting  at- 
torney" iisw  not  entitled  to^  any  compensation  for  his  services 
except  his  annual  salary  of  five  hundred  dollars,  payable  out 
cS  the  State*  treasury,  and  sueh  fees  as  arealowed  by  law,  €0 
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be  collected  off  of  the  defendant  in  all  cases,  except  on  for- 
feited recognizances,  in  which  cases  the  fees  are  paid  out  of 
the  money  collected.    See  acts  of  1861,  Spec  Sess.  p.  40. 

This  position  seems  to  be  correct   This  court,  in  the  case 
ol Falkenburgh  v.  jFones,  5  Ind  296,  states  the  law  thus:  ''An 
attorney  is  not  now  an  officer  known  to  the  laws  of  this  State, 
and  hence,  his  services  cannot  be  required  without  compen- 
sation,  but  officers  entitled  to  fees  or  salaries  fixed  by  law, 
take  their  offices  cum  onere^  and  have  no  legal  right  to  com- 
plain, as  they  are  at  liberty  to  resign,  at  any  time,  and  release 
themselves  from  their  burdens.     Their  services  are  official, 
and  not  particular,  within  the  meaning  of  the  constitution." 
The  compensation  of  public  officers  is  fixed  and  regulated 
by  statute,  and  in  the  absence  of  a  statute  giving  compensa- 
tion, none  can  be  recovered 

It  is  said  by  this  court,  in  the  case  of  Kipperv.  Glancey^  2 
BlackC  356,  **  In  the  present  case,  the  county  cannot  be  lia- 
ble for  the  fees  and  charges  stated,  without  an  express  stat- 
ute on  the  subject  It  is  admitted  that  there  is  no  such 
statute." 

This  court,  in  the  case  of  Commissioners  of  Miami  Co.  v. 
Blake ^  21  Ind  32,  say,  ''At  common  law,  then^  the  officers 
depend  upon  the  parties  for  their  fees,  except  the  State, 
which  they  nominally  serve  gratuitously,  but,  in  reality,  get 
their  pay,  because  the  State  fixes  the  rate  of  fees  they  charge 
private  parties  so  high  as  to  compensate  them,  in  their  aggre- 
gate receipts  for  their  services  in  State  cases,  where  there 
are  acquitals;  and  this  is  what  is  meant  when  it  i»  said  that 
officers  take  their  offices  ^mm  0nere^  and  the  constitutional 
provision  touching  services  without  compensation  {loos  not 
apply  to  such.'' 

While  vre  endorse  the  principle  of  law  stated  in  the  above 
qnotatioii*  we  do  not  want  it  to  be  understood  that  we  apply  to 
prosecuting  attorneys  the  remarks  .of  the  learned  judge  who 
delivered  the  opinion,  in  reference  to  the  compensation  of  the 
officers  that  he  was  speaking  about  If  the  compensation  of 
prosecuting^  attorneys  is  too  small,  the  remedy  is  by  an  ap- 
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peal  to  the  justice  of  the  legislative  department.  The  duty 
is  imposed  upon  us  to  decide  the  law,  and  not  to  make  it 
We  hold  that  the  State  has  by  positive  law  required  pros^ 
cuting  attorneys  to  render  the  services  performed  by  the  ap- 
pellee, and  has  provided  no  compensation  therefor  other  than 
his  annual  salary,  and  that,  therefore,  he  was  not  entitled  to 
recover  in  this  action.  The  court  erred  in  overruling  the 
motion  to  dismiss  the  action  and  for  a  new  trial. 

Judgment  reversed,  with  costs,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  grant  a  new  trial,  and 
then  sustain  the  motion  to  dismiss  the  action. 

y.  IV.  Headingion^  for  appellants. 

y.  Ni  Tempter  and  y.  y.  Adair^  for  appellee. 


The  Pittsburgh,  Cincinnati  and  St.  Louis  Railway  Co.  v. 

Hume. 

Supreme  Court. — Evidence, — ^The  Supreme  Court  wiU  not  reverse  a  judgment 
upon  the  evidence,  where  it  is  conflicting. 

APPEAL  from  the  Hancock  Common  Pleas. 

Downey,  J. — ^The  only  error  assigned  in  this  case  is  that 
the  court  improperly  refused  to  grant  a  new  trial  on  the  mo- 
tion of  the  appellant. 

The  action  was  brought  by  the  appellee  against  the  ap- 
pellant to  recover  the  value  of  a  sow  and  six  pigs,  alleged  to 
have  been  killed  by  the  locomotive  and  cars  of  the  defend- 
ant, by  the  negligence  of  the  defendant,  at  a  point  on  said 
road  where  the  road  was  not  securely  fenced.  The  action 
was  commenced  before  a  justice  of  the  peace,  where  there 
was  judgment  for  the  plaintiff  The  defendant  appealed  to 
the  common  pleas,  where,  after  an  amendment  of  the  com- 
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plaint,  and  a  general  denial  thereof  filed,  there  was  a  trial  by 
the  court  and  finding  again  for  the  plaintiff. 

The  defendant  moved  the  court  for  a  new  trial  for  the  fol- 
lowing reasons :  first,  the  finding  of  the  court  is  contrary  to 
law;  second,  the  finding  of  the  court  is  not  sustained  by,  and 
ii  contrary  to,  the  evidence  in  the  case. 

This  motion  was  overruled  by  the  court,  and  final  judg- 
ment was  rendered,  from  which. the  defendant  appealed  to 
this  court. 

The  evidence  is  made  part  of  the  record  by  a  bill  of  ex- 
ceptions, and  shows  the  following  facts :  The  sow  and  pigs 
were  killed  at  or  near  the  crossing  of  a  public  highway.  The 
witnesses  differ  in  their  statements  as  to  whether  it  was  at  the 
crossing  or  near  to  the  same.  The  train  was  going  west 
There  was  a  cow-pit  across  the  railroad  track  on  each  side 
of  the  highway. 

Miles  Cook,  on  behalf  of  the  plaintifl^  says,  he  was  trying 
to  drive  the  stock  off  the  track,  when  he  saw  the  train  com- 
ing from  the  east.  Where  the  stock  were  on  the  track  it 
was  not  fenced  on  the  south  side,  for  a  distance  of  two  hun- 
dred yards,  the  fence  being  down.  When  he  found  he  could 
not  succeed  in  driving  the  stock  from  the  track,  he  climbed 
up  on  the  bank,  until  the  train  passed  The  engine  struck 
the  animals  east  of  the  east  cow-pit  He  saw  them  struck; 
found  one  pig  dead  in  the  east  cow-pit,  the  sow  and  three 
pigs  between  the  east  cow-pit  and  the  place  where  the  county 
road  crosses  the  railroad  track.  The  cow-pit  on  the  east 
side  of  the  road  was  so  nearly  filled  with  dirt  that  it  was  not 
more  than  a  foot  deep. 

yames  McCorkle  testified,  that  he  passed  by  soon  after  the 
occurrence,  saw  a  sow  and  six  pigs  killed,  one  pig  was  in : 
the  east  cow-pit,  four  more  between  the  cow-pits,  and  two  ^ 
pigs  were  dropped  two  rods  west  of  the  west  cow-pit 

On  behalf  of  the  defendant,  one  witness,  Michael  Foley , 
says  he  saw  the  hogs  on  the  crossing  shortly  before  the  train 
came  along ;  did  not  see  the  cars  strike  tfaenu  On  being  told 
of  the  occurrence,  he  went  to  the  place,  and  found  the  sow 
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and  three  pigs  killed  between  the  cattle-guards,  thrown  on 
each  side  of  the  railroad  track  right  where  the  dirt  road, 
which  is  a  county  road,  crosses  the  railroad.  Two  of  the 
pigs  were  carried  by  the  cars  west  of  the  west  cattle^ard 
There  was  blood  all  along  from  where  they  were  struck. 
From  appearances,  thinks  they  were  all  struck  West  of  the 
east  cattle-guard,  between  the  two  cattle-guards,  on  the  dirt 
road  crossing.  Examined  the  railroad  track  east  of  tiie  cat* 
tie-guard,  and  found  no  hog  tracks,  no  blood,  or  any  signs 
of  hogs  having  been  struck  east  of  the  east  cattle-guard. 
There  was  no  pig  in  the  east  cattle-guard. 

Daniel  Surk  and  yohn  Laisy^  witnesses  for  the  defendant, 
went  with  Foley,  and  describe  the  position  of  4he  dead  an* 
imals  and  tiie  appearances  in  the  same  way  as  Foley  did 

It  is  at  once  evident  that  there  is  no  such  state  of  evidence 
here  as  will  justify  us  in  saying  that  the  common  pleas  erred 
in  refusing  to  grant  a  new  trial.  The  witness  Cook  seems, 
of  all  of  them,  to  have  had  the  best  opportunity  to  know  ex- 
actly how  and  where  the  kilting  took  place.  The  other  wit- 
nesses speak  only  of  appearances  after  the  event  occured 
According  to  the  testimony  of  Cook,  the  hogs  when  struck 
by  the  locomotive  were  on  the  railroad  track,  east  of  the 
east  cow-pit.  Had  the  road  been  fenced,  and  the  cow-pit  been 
in  good  Condition,  it  seems  to  us  that  the  hogs  would  not  have 
been  at  this  point  on  the  road.  Had  the  evidence  establided 
the  fact  that  the  hogs  were  at  the  crossing  of  the  public 
highway,  when  killed,  the  defendant  would  not  have  been 
liable,  except  for  negligence. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 

H.  C.  Newcoffib,  y.  L.  Michett,  and  W.  A.  Ketcham^  for 
appellant 

H.  %  Duniar,  for  appellee. 
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The  Columbus,  Chicago  and  Indiana  Central  Railroad 

-  Company  v.  Starr. 

APPEAL  from  the  Heniy  Circuit  Court. 

Pettit,  C.  J.— Appellee  brought  suit  against  appellant  for 
killing  stock  by  its  train  of  cars,  before  a  justice  of  the  peace. 
De&ult,  trial,  and  judgment  for  appellee ;  appeal  to  the  circuit 
court ;  amendment  of  complaint ;  demurrer  to  it  overruled, 
and  exception.  This  ruling  was  right.  The  complaint  was 
in  the  usual  and  proper  form,  and  alleged  that  the  killing 
was  at  a  point  where  the  road  was  not  properly  fenced. 

Trial  by  the  court,  finding  and  judgment  for  appellee. 
The  evidence  is  all  in  the  record,  and  not  only  justified 
the  finding  and  judgment,  but  clearly  required  the  action  of 
the  circuit  court  as  it  was  given. 

Judgment  affirmed,  with  ten  per  cent  damages  and  costs. 

y.  H.  Mellett  and  M.  E,  Forkner^  for  appellant. 

W.  Grose  and  T.  B,  Redding^  for  appellee. 


The  Otter  Creek  Block  Coal  Company  v.  Raney. 

TViAxrnciLr-^Interrogatorits  io  yury.'-^WUhdrawai  13^— Where  .particular  ques- 
tions of  fact  pertinent  to  te  usiies  and  not  liaUe  to  be  rejected  as  a  wbole 
on  account  of  any  objection  to  the  chaxacter  ot  the  intenrogatories  in  which 
they  are  embraced  hare  been  submitted  to  the  jury,  at  the  request  of  a  party, 
and  without  objection  from  the  adverse  party,  with  the  proper  instruction  to 
tbe  jury  in  reference  to  finding  thereon,  and  the  jury  has  retired  to  consult 
upon  the  verdict,  the  court  cannot  withdraw  said  interrogatories  from  the  jury 
over  the  objectioa  of  the  party  at  whose  request  they  were  submitted,  on  the 
ground  that  the  court  was  asked  to  require  die  jury  to  answer  them  uncondi- 
tionally, and  not  upon  the  condition  that  they  should  render  a  general  verdict. 

APPEAL  from  the  Clay  Common  Pleas. 


330  SUPREME  COURT  OF  INDIANA. 

The  Otter  Creek  Block  Coal  Compusy  v,  Raney. 


WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  on  contract.  Issue,  trial  by  jury,  verdict  and 
judgment  for  plaintiff! 

The  point  on  which  we  decide  the  cause  is  duly  preserved 
and  presented  by  exception. 

At  the  proper  time,  the  defendant  submitted  to  the  court 
twenty-four  interrogatories  to  be  propounded  to  the  jury,  and 
asked  that  the  jury  be  required  by  the  court  to  return  an« 
swers  to  them;  thereupon  the  court  instructed  the  jury  as 
follows,  viz.:  "The  jury  can  either  find  a  special  or  a  general 
verdict,  but  if  you  find  a  general  verdict  for  either  partjr, 
then  you  must  answer  the  interrogatories  here  presented  by 
the  defendant.  If  you  find  a  special  verdict  for  either  party, 
then  you  need  not  answer  the  interrogatories." 

After  the  jury  had  been  out  fifteen  minutes  considering  of 
their  verdict,  on  motion  of  the  plaintiff's  attorney,  the  court 
directed  the  bailiff  of  the  jury  to  go  to  the  jury  room  and 
get  the  interrogatories  propounded  by  the  defendant  and 
bring  them  to  the  court,  which  was  done;  and  after  the  jury 
had  been  out  about  ten  minutes  longer,  the  court  directed 
them  to  be  brought  into  court  again,  which  was  done,  and 
the  court  thereupon  instructed  them  as  follows : 

"Upon  further  consideration,  it  has  been  concluded  to 
withdraw  the  interrogatories  presented  to  be  answered,  and 
it  will  not  be  necessary  for  you  to  consider  them  further  or 
return  any  answer  to  them,  and  you  may  now  retire  and  re- 
turn either  a  general  or  special  verdict,  as  you  see  fit" 

Exception  was  duly  taken  to  all  these  proceedings  by  the 
defendant    The  jury  found  a  general  verdict 

The  "  particular  questions  of  fact "  embraced  in  the  inter- 
rogatories were  germain  and  pertinent  to  the  issues;  at  least, 
the  most  of  them  seem  to  have  been.  No  motion  was  made 
to  strike  out  or  modify  any  of  them.  On  the  contrary,  they 
were  submitted  to  the  jury  without  objection,  and  we  think 
they  could  not  have  been  rightfully  rejected  as  a  whole  on 
account  of  any  objection  addressed  to  the  character  of  the 
interrogatories  themselves.    But  the  ruling  of  the  court  in 
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withdrawing  them  from  the  jury  is  sought  to  be  sustained 
on  the  ground  that  the  court  was  originally  asked  to  require 
the  jury  to  answer  them  unconditionally,  and  not  upon  the 
condition  that  they  found  a  general  verdict  The  court 
might  have  rejected  them  as  unconditionally  asked,  but  this 
was  not  done.  On  the  contrary,  the  court  required  the  jury 
to  answer  them  on  the  proper « conditioh,  namely,  that  they 
should  elect  to  find  a  general  verdict  This  comes  to  the 
same  thing  as  if  the  court  had  been  asked  to  require  the 
jury  to  answer  them  on  the  condition  named.  The  interrog- 
atories were  rightfully  before  the  jury,  with  proper  instruc- 
tions to  answer  them  or  not,  as  they  should  elect  to  find  a 
general  or  special  verdict,  and  we  think  the  court  erred  in 
withdrawing  them  from  the  jury. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded. 

//.  W.  CJiase  and  y.  A.  WUstach,  for  appellant 

^S.  Claypool  and  J,  A,  Matson,  for  appellee. 
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Bill  of  "ExxxBnons.-^Affidavit, — An  affidavit  in  snpport  of  a  motion  to  dis- 
nuss  an  action  cannot  be  made  a  part  of  the  record  except  by  a  bill  of  ex- 
ceptions. 

Damages. — NominaL-^K  breach  of  a  contract  renders  the  party  breaking  it 
liable  for  at  least  nominal  damages  in  a  suit  against  him  on  the  contract  brought 
by  the  other  party. 

Sams. — Excessive. —^Moium  for  New  Tria/.^^Jf  excessive  damages  be  not  as- 
signed as  a  cause  in  a  motion  for  a  new  trial,  snch  objection  is  waived. 

Attorney. — Exclusion  of, — ^An  eironeous  ruling  excludmg  a  person  from  ap- 
pearing as  an  attorney  in  a  cause  cannot  avail  the  party  for  whom  said  attorney 
proposed  to  appear,  if  excepted  to  only  by  said  attorney. 

APPEAL  from  the  Posey  Circuit  Court 

WoRDEN,  J. — This  was  an  action  by  the  appellee,  Mc* 
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Thomas,  against  the  appellants,  upon  a  special  contract 
Issue,  trial  by  the  court,  finding  and  judgment  for  the  plaintiff 

Two  errors  are  assigned :  first,  in  refusing  to  dismiss  the 
action  on  motion  of  appellants,  based  upon  the  affidavit  of 
Benjamin  Lowenhaupt,  as  set  out  in  the  record ;  second,  in 
refusing  to  grant  a  new  trial. 

The  affidavit  of  Benjamin.Xowenhaupt  is  not  in  the  rec- 
ord ;  and  therefore  the  question  sought  to  be  raised  by  the 
first  assignment  of  error  is  not  properly  before  us.  The 
clerk  has,  it  is  true,  copied  an  affidavit  of  Benjamin  Loweih 
haupt  into  the  transcript,  but  that  does  not  make  it  a  pait 
of  the  record  It  should  have  been  made  such  by  bill  of  ex- 
ceptions. This  point  has  been  so  often  decided  that  we 
deem  it  useless  to  cite  authorities.  • 

The  reasons  filed  for  a  new  trial  were:  First  ''That  the 
judgment  of  the  court  is  contrary  to  law." 

Second.    "  That  the  j  udgment  is  contrary  to  the  evidence." 

Third.  "That  the  judgment  of  the  court  is  contrary  to 
the  law  and  the  evidence." 

Fourth.  "  For  error  of  law  occurring  upon  the  trial  of 
said  cause,  in  the  court  refusing  to  permit  William  Harrow 
to  appear  as  attorney  for  the  defendants  in  the  trial  of  said 
cause  in  said  court,  and  excepted  to  at  the  time  by  said  de- 
fendants." 

It  may  be  questionable  whether  the  first  three  reasons  for 
a  new  trial  should  be  regarded  as  having  brought  anythii^ 
in  review  before  the  court,  inasmuch  as  they  are  addressed 
to  the  judgment  of  the  court,  and  not  to  the  finding.  But 
we  have  looked  into  the  proceedings  on  the  trial,  including 
the  evidence,  and  think  the  finding  was  in  accordance  with 
the  law  and  the  evidence,  unless  it  be  that  the  damages  may 
have  been  assessed  at  more  than  we  should  have  put  them, 
had  we  been  trying  the  cause.  The  damages  (forty  dollars) 
were,  however,  not  greatly,  if  any,  in  excess. 

The  counsel  for  the  appellants  insist  that  the  plainti/Twas 
not  entitled  to  any  damages  whatever.  We  think  it  was  rea- 
sonably shown  that  there  was  a  breach  of  the  contract  sued 
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upon,  on  the  part  of  the  defendants^  and  this  entitled  the 
plaintiff  to  nominal  damages,  at  least 

If  the  defendants  deemed  the  damages  assessed  too  much, 
they  should  have  embraced  that  as  one  of  the  reasons  for  a 
new  trial;  but  not  having  done  so,,  the  objection  on  that 
ground  was  waived.  Kent  v.  Lawsan^  12  Ind.  675 ;  Dix  v. 
Akers,  30  Ind.  431. 

The  fourth  and  last  reason  for  a  new  trial  is  not  alluded 
to  by  the  counsel  for  the  appellants  in  their  brief.  We  sup- 
pose this  is  an  intentional  omission  from  the  fact  that  the 
exception  taken  to  the  ruling  of  the  court  in  excluding  Mr. 
Harrow  from  acting  as  attorney  for  the  defendants  was  taken 
by  Mr.  Harrow  himself. 

We  quote  from  the  abstract  of  appellants :  "And  upon 
calling  said  cause  for  trial,  the  appellee  filed  an  affidavit  and 
moved  the  court  to  prevent  William  Harrow  from  appearing 
as  counsel  in  said  cause  for  the  appellants,  which  motion  was 
sustained  by  the  court;  to  the  sustaining  of  which  the  said 
William  Harrow  at  the  time  excepted  and  filed  his  affidavit 
and  bill  of  exceptions/' 

It  is  quite  apparent  that  any  exception  taken  by  Mr.  Har- 
row himself  to  the  ruling  of  the  court,  and  not  for  or  on  be- 
half of  the  defendants,  can  have  nothing  to  do  witli  the  case. 
Suppose  Mr.  Harrow  did,  but  the  defendants  did  not,  except 
to  the  ruling.  How,  in  such  case,  could  an  erroneous  ruling 
avail  the  defendants?  As  to  them,  it  stands  like  any  other 
ruling  to  which  no  exception  is  taken.  The  fact  that  at  the 
time  the  exception  was  taken  Mr.  Harrow  was  excluded 
from  acting  for  the  defendants,  excludes  any  implicatioa 
which  might  otherwise  arise  that  the  exception  taken  by  him 
was  on  behalf  of  the  defendants.    . 

We  find  no  error  in  the  record  for  which  the  judgment 
ought  to  be  reversed. 

The  judgment  below  is  affirmed,  with  costs. 

£,  M.  Spencer  and  W.  Loudon^  for  appellants. 

y,  H.  Laird  and  %  Brownlee^  for  appellee. 
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Johnson  and  Another  v,  Crossland  and  Others. 

Promissory  Note. — Attorneys  Fees, — Joinder  of  Causes, — Parties, — ^Wherea 
promissory  note  provides  for  the  payment  of  attorney's  fees  if  suit  be  insdtn- 
ted  thereon,  attorney's  fees  may  be  recovered  in  an  action  on  the  note,  by  the 
person  entitled  to  sue  tor  the  debt ;  and  the  attorney  for  whom  sadi  fees  are 
claimed  need  not  be  made  a  party  plaintiff^  though  the  fees  have  not  been  paid 
before  the  institution  of  the  suit. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Downey,  J. — ^This  was  an  action  by  the  appellees  against 
the  appellants  on  a  promissory  note  for  the  payment  of  a 
specified  sum  of  money,  with  interest,  and  attorney's  fees,  if 
suit  should  be  instituted  on  the  note. 

There  was  a  demurrer  to  the  complaint  on  the  grounds, 
first,  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  second,  that  there  was  a  defect  of 
parties  plaintiff,  the  attorney  who  claims  fees  should  be  a 
party  plaintiff  by  name ;  third,  that  several  causes  of  action 
have  been  improperly  joined  in  said  complaint;  fourth,  that 
the  plaintiffs  have  not  legal  capacity  to  sue. 

This  demurrer  was  overruled  by  the  court;  the  defendants 
caused  the  proper  exception  to  be  entered,  and  declining  to 
make  any  further  defense,  final  judgment  was  rendered  for 
the  plaintiffs. 

Two  specifications  are  made  in  the  assignment  of  errors: 
first,  the  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint; second,  in  giving  judgment  forthe  plaintiffs  below  as 
to  twenty  dollars,  attorney's  fees. 

In  his  brief,  the  counsel  for  the  appellants  contends  that 
the  sum  demanded  for  attorney's  fees  could  not  legally  be 
coUected^n  favor  of  the  plaintiffs  without  an  allegation  in 
the  complaint  that  the  plaintiffs  had  before  suit  was  brought 
paid  the  attorney's  fees,  otherwise  the  attorney  of  the  plain- 
tiff should  have  been  a  party  plaintiff;  and  also  that  two 
causes  of  action  were  improperly  joined,  there  being  a  cause 
of  action  for  the  plaintiffs  to  recover  the  debt,  and  another 
for  the  attorney  to  recover  the  amount  of  his  fee. 
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None  of  these  positions  can  be  maintained.  The  attor- 
ney's fee  was  recoverable  by  the  plaintiifs/and  was  a  part  of 
their  cauce  of  action,  and  was  not  a  cause  of  action  in  favor 
of  the  attorney  who  might  be  retained  by  the  plaintifis  to 
bring  the  suit.  Nor  was  it  contemplated  or  necessary  that 
the  plaintiffs  should  have  paid  the  attorney's  fee  before  the 
suit  was  brought.  The  contract  contemplated  the  assessment 
of  the  amount  for  attorney's  fee  and  the  recovery  thereof 
with  the  amount  of  the  debt  mentioned  in  the  note  and  as  a 
part  of  the  plaintiffs'  damages. 

But  no  question,  except  perhaps  the  one  relating  to  the 
improper  joinder  of  causes  of  action,  is  properly  presented 
to  us.  The  demurrer  was  to  the  whole  complaint^  and  no 
pretence  is  made  that  the  plaintiiis  were  not  entitled  to  re- 
cover the  sum  mentioned  in  the  note  aside  from  the  attor- 
ney's fee.  Nor  was  any  question  made  as  to  the  amount  of 
the  recovery  by  motion  for  new  trial  in  the  circuit  court 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 

W.  A.  McKenzie^  for  appellants. 

L.  M.  CatnpbeU^  for  appellees. 


John  v,  John. 

APPEAL  from  the  Wayne  Common  Pleas. 

Pettit,C.  J. — ^The  errors  assignedare,  '*iirst,  the  court  erred 
in  permitting  said  appellee  to  amend  said  complaint  by  in- 
serting said  charges  of  adultery,  accruing  afler  said  com- 
plaint was  filed,  and  overrulinj^  said  appellant's  motion  to 
strike  out  said  amendment;  second,  the  court  erred  in  allow- 
ing excessive  alimony;  third,  the  court  erred  in  overruling 
said  demurrer  to  said  amended  complaint;  fourth,  the  court 
erred  in  overruling  said  motion  for  a  new  trial.'' 
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It  is  impossible  to  conceive  a  more  awkward,  imperfect, 
irregular,,  disorderly,  and  worthless  transcript  than  this.  It 
is  difficult,  with  few  exceptions,  to  tell  what  was  or  what  was 
not  done  by  the  court  or  parties,  as  there  is  no  system  in 
the  record  We  have  been  only  able  to  ^yiess,  that  the  2^ 
pellee  filed  a  complaint  for  divorce  and  alimony  against  the 
appellant,  charging  adultery ;  that  a  general  denial  and  an  an« 
swer  of  condonement  were  filed,  and  without  any  action  theit- 
on,  appellee  took  leave  to  amend  the  complaint,  which  ins 
done  by  filing  additional  or  suplementary  causes  of  divorce, 
charging  adultery  after  the  commencement  of  the  suit,  adul- 
terous intercourse,  cruel  treatment,  failure  to  provide,  &c 
Motion  to  strike  out,  demurrer,  and  affidavit  for  continuance 
were  filed  at  the  same  time.  On  these  the  action  of  the  court 
is  so  jumbled  up  in  the  record  that  it  is  not  clear  what  uras 
done,  except  a  continuance,  whether  on  the  affidavit  or  not 
is  not  clear  by  the  record.  Afler  numerous  motions,  orders, 
and  affidavits,  and  but  few  rulings  of  the  court,  the  cause  was 
submitted  to  the  court  for  trial.  Finding  for  appellee,  and 
that  appellant  was  guilty  of  adultery  as  charged  in  the  com- 
plaint ;  that  the  parties  had  lived  together  twenty-seven  years 
and  had  accumulated  about  twelve  thousand  dollars  (mostly 
from  the  wife's  property) ;  that  she  had  real  property  at  the 
date  of  the  decree  to  the  amount  of  three  thousand  dollars; 
that  he  had  in  his  own  name  property  worth  nine  thousand 
dollars;  and  the  court  decreed  her  alimony  of  three  thousand 
dollars,  payable  in  instalments. 

The  evidence  is  not  before  us,  but  we  have  examined  what 
purports  to  be  the  record  in  the  cause  as  critically  and  care- 
fully as  it  is  possible  to  do,  and  we  cannot  say  that  there  is 
any  error  that  the  appellant  has  a  right  to  complain  of,  or 
that  ought  to  reverse  the  decree. 

Judgment  afiSrmed,  at  the  costs  of  appellant 

JV.  A.  Bicile,  for  appellant. 

Z.  2>.  SUiMs  and  y.  Yafyan,  for  appellee. 
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Hughes  v.  Sellers  and  Others.  130  ^ 

34    337| 
146    248 

Highway. — Location  of, — Petition, — A  petition  to  the  board  of  county  com-  =^' 

missioners  for  the  location  of  a  public  highway  must  give  the  names  of  the  ■ 
owners  and  occupants  or  agents  of  all  ]ands  over  which  the  proposed  road  is  to- 
run;  and  it  is  not  a  sufficient  designation  of  such  owners  to  say  that  they  are- 
the  heirs  of  a  person  named.  An  objection  to  the  petition  because  of  its  fail- 
ure to  give  such  names  or  a  portion  of  them  is  not  waived  by  the  figure  to-' 
make  it  before  said  commissioners,  but  may  be  raised  by  motion  in  arrest  of 
judgment  on  appeal  to  the  circuit  court. 

Same. —  Vietoers, — Report  of, — In  a  proceeding  before  the  board  of  county  com- 
missioneis  to  locate  a  public  highway,  the  report  of  the  first  viewers  appointed 
is  insufficient  if  it  do  not  show  that  they  have  laid  out  and  marked  the  high- 
way, and,  when  it  runs  upon  the  line  dividing  the  lands  of  different  proprietors, 
that  they  have  so  laid  it  out  that  each  adjoining  owner  shall  give  half  of  the 
road;  and  second  viewers,  appointed  upon  remonstrance  being  made,  have  na 
authority  to  lay  out  and  mark  the  highway. 

Guardian  and  Ward. — Guardian  Ad  Litem, — Practice, — ^Where  the  guardian 
of  a  defendant  appears  and  defends  for  his  ward,  it  is  unnecessary  for  the 
court  to  appoint  a  guardian  ad  litem, 

APPEAL  from  the  Hendricks  Circuit  Court. 
Downey,  J. — ^The  appellees  filed  a  petition  before  the  board 
of  commissioners,  as  follows : 

"State  of  Indiana,  County  of  Hendricks,  ss. 
"To  the  Board  of  Commissioners  of  Hendricks  County: 

"The   undersigned,  residents  of  Hendricks  county,  and 
freeholders  therein,  respectfully  petition  the  honorable  board 
of  commissioners  aforesaid  for  the  location  of  a  public  high- 
way in  said   county,  as  follows :  commencing  at  the  north- 
east comer  of  B.  N.  Mobely's  land,  in  section  thirty,  town- 
ship sixteen,  north  of  range  one  east;  thence  running  north 
between  the  lands  of  James  Smith  on  the  west,  and  the  lands 
of  Hiram  Mitchell  and  A.  F.  Smith  and  Richard  B.  Jones  on 
the  east,  to   the  north-east  comer  of  James  Smith's  land ; 
thence  west  eleven  rods ;  thence  north  between  the  lands  of  E. 
D.  Sellers  and  the  heirs  of  Jeremiah  Depew,  to  the  north-east 
comer  of  said  heirs'  land;  thence  west  two  rods;  thence 
north  between  the  land  of  Henry  Hughes'  heirs,  to  intersect 
Vol.  XXXIV.— 22 
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the  Danville  and  Brownsburg  road;  said  road  being  a  pub- 
lic necessity  and  of  public  utility,  as  your  petitioners  be- 
lieve." Signed  by  twelve  persons. 

Upon  proof  of  notice,  viewers  were  appointed,  who  subse- 
quently reported  that  they  had  viewed  the  said  described 
highway,  as  follows,  to  wit:  giving  the  same  description  as  in 
the  petition,  "  and  are  of  the  opinion  that  the  location  of  said 
described  highway  would  be  of  public  utility." 

There  was  a  motion  made  by  the  appellant  to  set  aside 
this  report,  which  was  overruled. 

Upon  remonstrance  by  her,  other  viewers  were  appointed, 
who  reported  in  favor  of  the  utility  of  the  highway,  and  that 
they  had  laid  it  out  thirty  feet  wide^  describing  it  as  in  the 
petition. 

The  appellant  then  remonstrated,  claiming  damages,  and 
reviewers  were  appointed,  who  reported,  fixing  the  amount 
of  her  damages.  The  damages  having  been  paid  to  the 
county  treasurer,  the  commissioners  ordered  the  highway 
opened. 

The  appellant  appealed  to  the  circuit  court,  where  she 
moved  to  dismiss  the  petition  because  it  did  not  sufficiently 
fix  the  beginning  and  termination  of  the  proposed  highway. 

This  motion  was  overruled.  The  appellant  then  presented 
the  same  objection  to  the  first  report  that  was  made  before 
the  commissioners,  for  the  reasons,  among  others,  that  the 
said  viewers  were  not  sworn,  and  did  not  lay  out  and  mark 
the  proposed  highway;  but  the  court  refused  to  entertain  and 
consider  the  said  objections.  The  court,  having  heard  the 
evidence,  found  that  the  proposed  highway  sought  to  be  es- 
tablished and  located  by  the  petitioners  would  be  of  public 
utility,  and  re-assessed  the  damages,  and  found  that  the  same 
had  been  deposited  with  the  treasurer  for  the  defendants. 

There  was  a  motion  for  a  new  trial  for  the  reasons,  first, 
that  the  court  improperly  overruled  the  motion  of  the  de- 
fendant to  dismiss  the  plaintiffs'  petition  for  a  highway; 
second,  the  .court  improperly  refiised  to  entertain  and  con- 
■sirier  the  original  objection  in  writing  made  .by  thedefend- 
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ant  to  the  board  of  commissioners  receiving  and  acting  on 
the  report  of  the  first  set  of  viewers,  and  to  strike  out  said 
report 

This  motion  was  overruled.  The  defendant  then  moved 
in  arrest  of  judgment,  because,  first,  the  petition  for  the  high- 
way was  not  sufficient  in  law  to  form  the  basis  of  action  of 
the  board  of  commissioners;  second,  because  the  petition 
was  not  sufficient  in  law  for  that  court  to  render  a  valid 
judgment  on,  establishing  and  creating  a  public  highway; 
tliird,  because  the  report  of  the  first  viewers  was  not  suffi- 
cient in  law  on  which  to  render  a  valid  judgment  establish- 
ing a  highway  on  the  route  set  forth  in  said  report,  on  which 
route  the  court  had  found  a  highway  would  be  of  public 
utility. 

This  motion  was  also  overruled  by  the  court,  and  judg- 
ment was  rendered  that  the  highway  be  laid  out  thirty  feet 
wide,  on  the  route  as  described  in  the  petition,  &c.  To  all 
these  rulings  of  the  court  exceptions  were  duly  taken  by 
the  defendant. 

The  errors  assigned  are,  first,  the  refusal  of  a  new  trial ; 
second,  refusing  to  arrest  the  judgment;  third,  rendering 
judgment  against  the  defendant  without  appointing  a  guard- 
ian ad  litem  for  her. 

The  first  question  presented,  in  the  natural  order,  for  our 
consideration,  is  as  to  the  sufficiency  of  the  petition,  as  that 
IS  at  the  foundation  of  the  proceeding.  The  termini  of  the 
proposed  highway  are  not  \^ry  well  fixed;  but  there  is,  we 
think,  another,  and  perhaps  more  serious,  objection  to  the 
petition,  which  is  that  it  does  not  give  the  names  of  the  own- 
ers, occupants,  or  agents  of  the  lands  through  which  the 
highway  passes,  as  required  by  i  G.  &  H.  359,  sec.  i.  Lit- 
erally construed,  the  petition  proposes  to  do  an  impossible 
thing;  that  is,  lay  out  a  highway  between  the  lands  of  two 
adjoining  proprietors.  We  must  understand  it  as  proposing  to 
run  the  highway  through  the  lands  of  the  persons  named,  but 
on  the  line  dividing  their  lands,  so  that,  according  to  the  stat- 
ute, each  shall  give  half  of  the  road,     i  G.  &  H.  363,  sec.  16. 


r% 
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It  should^  then,  have  given  the  names  of  these  owners;  and  it 
is  not  giving  the  names  of  the  owners,  to  say  that  they  are 
the  heirs  of  a  designated  person,  as  is  done  with  reference  to 
two  or  more  of  the  tracts  of  land  over  which  this  highway 
is  to  run. 

This  objection  was  not  waived  because  it  was  not  made 
before  the  board  of  commissions.  "  We  are  of  opinion  that 
if  the  petition  wa^  so  insufficient  as  to  form  no  basis  for  the 
action  of  the  board,  an  objection  thereto  would  be  &tal  at 
any  stage  of  the  proceeding."    If  ays  v.  CampieU,  17  Ind.  430. 

We  know  of  no  other  standard  by  which  to  measure  the 
sufficiency  of  the  petition  than  that  which  is  to  be  found  in 
the  statute  providing  what  it  shall  contain,  i  G.  &  H.  359, 
sec.  I ;  Hays  v.  Campbell^  supra. 

Though  it  may  be  unnecessary,  we  will  say  that  we  think 
the  report  of  the  first  viewers  was  defective  and  insufficient, 
because  it  did  not  show  that  they  had  laid  out  and  marked 
the  highway,  nor  that  they  had  laid  it  out  so  that  each  ad- 
joining owner  should  give  half  of  the  road,  as  required  by 
I.  G.  &  H.  363,  sec.  16. 

We  also  think  that  the  second  viewers  appointed  had  no 
authority  to  lay  out  and  mark  the  highway.  Their  duty 
was  simply  to  examine  the  proposed  highway  and  report 
whether  or  not  it  would  be  of  public  utility,  i  G.  &  H.  364, 
sec.  23 

The  highway  having  never  been  properly  laid  out  and 
marked,  by  the  viewers,  we  do  not  see  how  the  circuit  court 
could  adjudge  it  to  be  opened  and  established  as  such. 

There  is  nothing  in  the  last  error  assigned.  The  appel- 
lant was  represented  by  her  guardian,  before  the  commis- 
sioners and  in  the  circuit  court.  It  is  a  part  of  the  duties 
of  the  guardian  to  appear  for  and  defend,  or  cause  to  be  de- 
fended, all  suits  against  his  ward.  2  G.  &  H.  567,  sec.  9, 
fifth  division.  Where  the  guardian  appears,  it  is  unnecessary 
for  the  court  to  appoint  a  guardian  ad  litefn. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
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mandedyWith  directions  to  the  circuit  court  to  sustain  the 
motion  in  arrest  of  judgment 

C.  Foley ^  for  appellant 

y.  S.  Ogden  and  y.  V.  Hadley^  for  appellees. 


Clem  v.  Martin. 

*  34    341 

C024TKACr. — Custom. — Landlord  and  Tenant. — A  stipulation  in  a  lease  of  land  isg  60s 

for  fanning  that  the  crop  when  harvested  shall  be  divided  according  to  the 

custom  prevailing  among  the  fanners  of  the  neighborhood  in  which  the  land 

is  situated,  is  valid. 

Bill  of  Exceptions. — Motion  to  Strike  Out, — The  action  of  the  court  in  over- 
ruling a  motion  to  strike  out  a  paragraph  of  a  pleading  will  not  be  reviewed 
by  the  Supreme  Court,  if  the  question  be  not  presented  by  a  bill  of  exceptions. 

Same. — Objection  to  Evidence^ — An  exception  to  the  admission  of  evidence  over 
objection  cannot  be  made  available  in  the  Supreme  Court,  if  the  bill  of  ex- 
ceptions do  not  show  that  a  ground  of  objection  was  stated  to  the  court  below 
and  \rhaX  the  ground  of  objection  was. 

APPEAL  from  the  Warren  Common  Pleas. 

BusKiRK,  J. — ^The  appellee  brought  his  action  in  the  court 
below  against  the  appellant  to  recover  damages  for  an  al- 
leged violation  of  a  contract.  The  complaint  alleges,  that 
the  appellant,  in  March,  1 868,  rented  to  the  appellee,  for 
that  year,  twenty-one  acres  of  land  for  corn,  and  nine  acres 
for  wheat;  that  the  appellee  was  to  furnish  the  seed  wheat; 
that  the  appellant  was  to  furnish  horses,  and  the  necessary 
farming  implements,  and  a  house  for  the  appellee  to  reside 
in ;  that  the  wheat  when  harvested  was  to  be  divided  accord- 
ing to  the  custom  prevailing  among  the  formers  of  that 
neighborhood;  that  the  appellee  was  to  deliver  to  the  appel- 
lant, in  his  cribs  on  the  said  farm,  two-thirds  of  all  the  com 
raised  on  the  said  corn  land ;  that  the  appellee  moved  into 
the  said  house,  and  sowed  the  nine  acres  of  wheat;  that  the 
appellant  furnished  to  the  appellee  the  horses  and  farming 
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implements  agreed  upon,  soon  after  he  moved  into  the  said 
house  on  the  said  farm ;  that  after  the  said  wheat  had  been 
sowed,  the  appellant  without  the  knowledge  or  consent  of 
the  appellee  took  possession  of  and  removed  the  said  horses 
and  implements,  and  refused  to  permit  the  appellee  to  culti- 
vate the  said  twenty-one  acres  in  com,  by  which  he  had  been 
damaged. 

The  appellan^t  moved  to  strike  out  of  the  complaint  all 
that  referred  to  the  custom  in  the  neighborhood  where  the 
land  was  situated,  as  to  the  rent  of  land  to  be  cultivated  in 
wheat.  The  motion  was  overruled  and  excepted  to.  This 
is  assigned  for  error.  We  are  referred  to  Harper  v.  Pouni^ 
ID  Ind.  32,  as  an  authority  in  point  We  do  not  so  regard 
it.  In  that  case,  it  was  offered  to  prove  by  the  local  usage 
of  that  locality  what  was  meant  by  the  words  "to  clear,"  as 
used  in  the  contract  sued  on.  This  court  correctly  held  that 
this  could  not  be  done.  The  case  under  consideration  pre- 
sents a  very  different  question.  In  this  case  the  parties  re- 
ferred to  and  incorporated  into  their  contract,  and  made  a 
part  thereof,  the  usage  that  prevailed  among  farmers  in  that 
locality. 

We  admit  that  a  plain  and  express  contract  cannot  be  con- 
tradicted, varied,  explained  or  modified  by  the  custom  pre- 
vailing in  any  particular  locality ;  but  this  does  not  prevent 
parties  from  making  the  usage  of  a  particular  locality  a  part 
of  their  contract,  and  agreeing  that  they  will  be  governed 
thereby,  provided  such  usage  is  not  "in  conflict  with  the 
settled  rules  of  the  law,  and  does  not  go  to  defeat  the  essen- 
tial terms  of  the  contract."  .  Wallace  v.  Morgatiy  23  Ind.  399; 
Atkinson  v.  AUen^  AdnCr^  29  Ind.  375. 

In  the  case  under  consideration,  the  usage  that  by  the 
agreement  of  the  parties  entered  into  and  became  a  part  of 
the  contract  did  not  conflict  with  the  settled  rules  of  the  law, 
and  was  not  offered  to  defeat,  but  to  support,  the  essential 
terms  of  the  contract  The  court  below  committed  no  error 
in  overruling  the  motion  to  strike  out 

The  appellant  demurred  to  the  complaint    The  demorrer 
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was  overruled  and  excepted  to.  This  is  assigned  for  error. 
The  only  objection  urged  to  the  complaint  is  the  custom 
therein  mentioned;  This  is  no  ground  of  demurrer.  The 
ruling  of  the  court  on  the  demurrer  was  correct 

ThI  appellant  filed  an  answer  in  four  paragraphs.  There 
was  a  motion  to  strike  out  the  second,  third,  and  fourth, 
which  was  overruled,  but  the  question  is  not  presented  by 
bill  of  exceptions,  and  is  not  available  here.  There  was  a 
demurrer  filed  to  the  second,  third,  and  fourth  paragraphs  of 
the  answer,  which  was  overruled  and  excepted  to,  but  there 
is  no  assignment  of  cross  errors,  and  the  question  cannot  be 
considered. 

There  was  a  jury  trial;  finding  for  the  appellee;  motion 
for  a  new  trial  by  appellant,  which  was  overruled  and  ex- 
cepted to.    The  third  reason  assigned  for  a  new  trial  was 
the  admission  of  incompetent  evidence.    The  question  was 
reserved  by  a  bill  of  exceptions.    The  bill  of  exceptions 
states,  that  "the  plaintiff  proposed  to  prove  as  an  element  or 
circumstance  in  arriving  at  the  damages  in  said  case,  the  fair 
rental  value  of  the  land  in  the  complaint  mentioned,  per  acre, 
for  the  cropping  season  of  1868,  in  the  community  where 
situated.    But  the  defendant  objected  to  this  mode  of  proof 
as  an  element  or  circumstance  to  be  considered  in  arriving 
at  or  assessing  the  damages  for  the  breach  of  the  contract 
sued  on.''    The  bill  of  exceptions  says,  that  the  appellant 
objected  to  this  evidence,  but  it  does  not  inform  us  how,  in 
what  manner,  or  for  what  reasons,  he  objected.    No  reasons 
were  pointed  out  to  the  court  below.     It  is  well  settled  by 
repeated  decisions  of  this  court  that  a  general  objection  to 
evidence  is  not  sufficient.    The  objections  must  be  pointed 
out  and  the  attention  of  the  court  specially  called  to  them. 
The  judge  in  the  midst  of  a  trial  cannot  be  expected  to  de- J 
lay  the  trial  to  hunt  up  the  objection.    Upon  this  point  we 
refer  to  the  following  decisions  of  this  court,  and  the  list 
might  be  greatly  extended,    Russell  v.  BranAam,  8  Black£ 
277 ;  Galbreath  v.  Doe^  Id,  366 ;  Carter  v,  Hanna,  2  Ind.  45 ; 
AdJtins  v.  Holmes^  Id,  197 ;  Blasingame  v.  Blasingatne,  24  Ind, 
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86 ;  Amnterman  v.  Crosby,  26  Ind.  45 1 ;  Board  of  Conin^  Sfc.^ 
V.  Boynton,  27  Ind  19;  Briggs  v.  McCabe,  Id.  327. 

The  bill  of  exceptions  presents  no  question  for  the  review 
and  decision  of  this  court  as  to  the  competency  of  the  evi- 
dence that  was  objected  to. 

The  evidence  is  in  the  record,  and  we  are  urged  to  reverse 
the  judgment  upon  the  weight  of  the  evidence.  We  have 
examined  the  evidence  with  care,  and  are  of  the  opinion 
that  the  verdict  of  the  jury  was  fully  supported  by  the  evi- 
<lence.  We  think  the  court  did  right  in  overruling  the  mo- 
tion for  a  new  trial. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent 
damages. 

B.  F.  Gregory  and  y.  Harper,  for  aj^Uant. 

Z.  T,  Miller,  for  appellee. 
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Uland,  Guardian,  v.  Carter  and  Others. 

Amendment. — Entry  Nunc  Pro  TUnc, — GuardiarCsSale. — ^MoCion  inthccomt 
of  common  pleas  by  a  guardian  for  an  entry  nunc  pro  tunc,  after  five  yean,  in 
the  record  of  a  proceeding  brought  by  him  in  said  court  for  the  sale  of  certain 
real  estate  of  his  ward,  so  that  said  record  would  show  the  filing  of  an  additiooal 
bond  by  the  guardian,  the  order  of  sale,  the  deed,  and  approval  thereof,  tliese 
portions  of  the  proceeding  not  being  shown  by  the  record.  On  Bppalj  the 
Supreme  Court,  upon  the  evidence,  showing  cotemporaneous  data,  consisting 
of  papters  in  the  case  by  which  to  amend  the  record  in  these  particulars,  or- 
dered the  court  below  to  make  said  entry. 

SAME.*-On  such  a  motion  the  court  cannot  decide  upon  the  validity  of  the  tide 
under  such  guardian's  sale,  but  can  only  order  the  entzy  to  be  made,  or  ^^ 
fuse  it. 

APPEAL  from  the  Greene  Common  Pleas. 

Downey,  J. — ^The  appellant,  at  the  January  term,  1870,  of 
the  common  pleas,  filed  in  said  court  a  written  motion,  rep- 
resenting that  at  the  January  term,  1865,  of  said  courts  he, 
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as  guardian  of  Elizabeth  Uland,  Gary  Uland,  Eliza  Uland, 
John  Uland,  and  Clementina  Uland,  filed  a  petition  to  sell 
the  interest  of  said  wards  in  certain  real  estate  described  in 
said  motion;  that  upon  the  filing  of  said  petition,  the  court 
appointed  appraisers  to  appraise  said  land,  who,  after  being 
sworn,  reported  their  appraisement  to  the  court,  and  there- 
upon the  court  required  said  guardian  to  execute  an  addi* 
tional  bond  with  sufficient  freehold  surety,  which  said  guar- 
dian did,  and  said  bond  was  approved  by  the  court  and  filed; 
that  hereupon  said  court  ordered  said  lands  to  be  sold  at 
private  sale  for  cash  in  hand  without  notice ;  that  at  said 
term  of  said  court,  said  guardian  sold  said  land  to  Michael 
Tubby,  and  reported  said  sale  to  said  court,  and  said  sale 
was  confirmed  by  said  court,  and  said  court  ordered  said 
guardian  to  execute  to  said  purchaser  a  deed  for  the  same, 
which  was  executed  by  said  guardian  and  reported  to  said 
court,  and  said  court  examined  and  approved  the  same ;  and 
said  deed  with  the  indorsement  of  the  clerk  and  judge  of 
said  court  thereon  are  made  part  of  the  motion. 

Whereupon  he  moved  the  court  for  an  entry,  nunc  pro  tunc, 
in  said  case,  showing  the  filing  of  said  bond,  the  order  of 
sale,  the  report  of  sale,  and  deed,  and  approval  thereof,  the 
record  in  said  cause  as  it  then  stood  not  showing  said  orders. 

The  defendants,  having  been  notified,  appeared,  and  the 
matter  was,  by  agreement,  submitted  to  the  court  for  trial. 
The  court,  without  any  request,  found  specially,  first,  the 
filing  of  the  petition  on  the  17th  day  of  January,  1865,  set- 
ting out  the  petition ;  second,  that  on  the  20th  day  of  Janu- 
ary, 1865,  the  petition  was  submitted  to  the  court  for  hear- 
ing, and  the  court  appointed  appraisers ;  that  on  the  same 
day  the  appraisers  made  their  report,  setting  the  same  out; 
third,  that  on  the  same  day  the  guardian  filed  with  the  clerk 
his  additional  bond,  which  is  also  set  out,  marked  approved 
by  tfie  court  on  the  same  day ;  that  on  the  same  day  the  guar- 
dian filed  with  the  clerk  of  said  court  the  deed,  which  is  also 
set  out,  and  which  recites  the  filing  of  the  petition,  the  appoint- 
ment of  the  appraisers,  the  return  of  the  appraisement,  the  or- 
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der  of  the  court  to  sell  at  private  sale  for  cash  in  hand,  the 
sale  to  Tubby  at  private  sale  for  the  appraisement,  the  confir- 
mation of  the  sale,  and  order  for  the  execution  of  the  deed 
This  deed  was  acknowledged  by  the  guardian  in  open  court, 
and  certified  by  the  clerk.  It  was  also  indorsed,  *'  examined 
and  approved  in  open  court,  January  20th,  1865,"  and  signed 
by  the  judge. 

The  judge  further  states  in  his  finding,  that  the  records  or 
minutes  of  said  court  do  not  show  that  there  was  an  order 
made  for  the  sale  of  said  land,  nor  for  the  filing  of  the  above 
named  bond,  a  report  of  the  sale  of  said  lands,  or  the  filing 
of  said  deed,  but  said  deed  was  indorsed  by  the  judge  as 
above. 

The  judge  then  says,  "  Upon  the  foregoing  &cts,  the  court 
comes  to  the  following  conclusions  of  law:  That  the  sale 
was  illegal  and  void,  for  the  reasons  that  no  order  was  ever 
made  by  the  court  for  the  sale  of  said  land,  and  that  no 
notice  was  ever  given  of  such  sale  as  required  by  law  in 
force  at  the  time  of  such  sale.  The  court  therefore  refuses 
to  correct  the  record  as  required  in  the  motion  of  the  plain- 
tiff, and  finds  for  the  defendant" 

There  was  a  motion  for  a  new  trial  overruled.  The  evi- 
dence is  set  put  in  a  bill  of  exceptions,  and  consists  of  the 
petition,  order  of  the  court  appointing  the  appraisers,  ap- 
praisement nineteen  hundred  and  eighty  dollars,  the  addi- 
ditional  bond,  the  deed  and  indorsements  on  the  same;  also 
the  afiSdavits  of  James  Uland  and  £.  E.  Rose,  stating  that 
after  the  filing  of  the  appraisement,  the  guardian  filed  anad- 
•ditional  bond,  that  thereupon  the  court  ordered  the  sale  of 
the  land  at  private  sale,  without  notice ;  that  the  guardian 
sold  the  same  in  pursuance  of  the  order,  reported  the  sale, 
and  was  ordered  to  make  the  deed,  which  he  accordingly  did, 
and  which  was  examined  and  approved  by  the  court. 

We  think  the  judgment  of  the  court  ought  to  be  reversed 
The  court  had  but  one  thing  to  do,  either  to  direct  the  entry 
to  be  made,  or  to  refuse  it.    The  court  was  not  called  upon 
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to  decide  the  question  with  reference  to  the  title  to  the  land, 
whether  it  was  good  or  bad. 

That  part  of  the  court's  finding  in  which  instates  that  the 
records  or  minutes  do  not  show  that  there  was  an  order  of 
sale,  nor  for  the  filing  of  the  bond,  report  of  the  sale  of  the 
land,  or  the  filing  of  the  deed,  is  simply  a  repetition  of  the 
defects  in  the  record  mentioned  in  the  motion,  and  which  it 
was  desired  to  supply. 

Having  the  evidence  before  us,  if  we  exclude  the  affida- 
vits used  and  set  out  in  the  bill  of  exceptions,  which  we  need 
not  do,  for  they  were  not  objected  to  in  the  common  pleas, 
we  think  it  sufficiently  appears  therefrom  that  the  bond  was 
filed  and  approved  by  the  court,  for  it  is  so  certified  at  the 
bottom  of  the  bond.  Also,  that  the  order  of  sale  ws^  made 
at  private  sale,  for  cash ;  the  sale  made ;  reported  to,  and  ap- 
proved by,  the  court ;  and  deed  ordered  made ;  for  all  these 
are  recited  in  the  deed  which  the  judge  certifies  he  had  "  ex- 
amined and  approved  in  open  court;"  also  that  the  deed  was 
so  reported,  examined,  and  approved.  '  We  think  it  should 
not  be  stated  in  the  entry  that  the  sale  was  to  be  made  with- 
out notice.  None  of  the  papers  show  that  such  an  order 
was  made,  nor,  perhaps,  did  any  law  authorize  it.  2  G.  & 
H.  572,  sees.  19  and  22;  3  Stat,  of  Ind.  139,  sees,  i,  2. 
But  whether  such  notice  was  necessary  to  the  validity  of  the 
sale  or  not,  we  do  not  decide. 

In  this  case,  the  petition  was  filed  on  the  17th  of  January, 
1865.  All  the  other  steps  took  place  on  the  20th  day  of 
January,  1865,  and  were  simultaneous  acts.  According  to  the 
authorities  cited  in  Makepeace  v.  Lukens,  27  Ind.  435,  amend- 
ments are  allowed  only  when  the  case  is  within  the  reach  of 
some  statute,  or  where  there  is  something  to  amend  by,  that 
is,  where  there  is  some  memorial  paper,  or  other  minute  of 
the  transaction  in  the  case,  from  which  what  actually  took 
place  in  the  prior  proceeding  can  be  clearly  ascertained  and 
known.  It  is  then  said  that  in  every  case  cited  by  Mr.  Tidd, 
in  his  Practice,  where  amendments  have  been  permitted  under 
the  English  statutes,  a  subsequent  paper,  pleading,  order  or 
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proceeding,  in  the  progress  ot  the  cause,  has  been  corrected 
by  something  in  the  record  or  proceeding  of  a  ^nor^cr  at  least 
equal,  date,  with  the  matter  in  which  the  error  is  sought  to 
be  amended. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  make  the  entry  as  prayed  for  in 
the  motion,  omitting  the  words  "without  notice." 

BusKiRK,  J.,  having  been  of  counsel,  was  absent. 

W.  M.  Franklin^  for  appellant. 

5.  H.  Buskirkf  %  R.  IsenAour,  and  y.  IV.  Baker,  for  appellees. 


Rickets  and  Another  v,  Hitchens  and  Another. 

Judgment. — Effect  of  Granting  New  Trial, — Injunction. — ^The  granting,  ufi- 
conditionally,  of  a  new  trial  in  a  canse  as  effectually  vacates  a  judgment  pre- 
viously rendered  therein  as  if  the  judgment  were  set  aside  in  express  terns; 
and  an  injunction  wiU  lie  to  prevent  the  collection  of  such  judgment 

APPEAL  from  the  Switzerland  Circuit  Court. 

WoRDEN,  J. — Complaint  by  the  appellants  against  the  ap- 
pellees, to  restrain  the  service  of  a  certain  writ  of  vendttund 
exponas,  issued  upon  a  judgment  alleged  to  have  been  set 
aside  and  vacated.  The  complaint  was  held  bad  on  demur- 
rer, and  judgment  rendered  for  the  defendants.    Exceptioa 

The  facts  appearing  from  the  complaint  are,  briefly,  these. 
At  the  November  term,  1862,  of  the  Switzerland  Circuit  Court, 
Hitchens,  one  of  the  appellee's,  recovered  a  verdict  and  judg- 
ment in  that  court,  against  the  appellants.  Rickets  and  Stur- 
geon, for  the  sum  of  five  hundred  dollars.  A  part  of  their 
judgment  was  aftewards  assigned  to  the  appellee  Dumont 

On  the  I  ith  of  December,  of  the  same  year,  the  appellants 
filed  their  complaint,  in  the  same  court,  against  the  appellees 
herein,  to  set  aside  said  judgment  and  obtain  a  new  trial  of 
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the  cause  wherein  it  was  rendered.  A  demurrer  was  subse- 
quently sustained  to  the  complaint,  and  judgment  rendered 
for  the  defendants  therein.  This  judgment  was  afterwards 
reversed  by  this  court,  and  the  cause  remanded,  &c.  The 
case  is  reported  in  22  Ind.  107.  After  the  opinion  and  judg- 
ment of  this  court  was  sent  down,  the  original  cause  was 
docketed,  and  the  opinion  of  this  court  was  spread  upon  the 
order  book  of  the  court  below ;  then  follows  this  entry,  viz. : 
"  It  is  therefore  considered  by  the  court  that  a  new  trial  of 
this  cause  be  granted."  This  entry  could  have  had  reference 
to  no  other  case.  Afterwards,  the  parties  to  the  original 
cause  appeared,  and  by  agreement  it  was  continued ;  and  still 
later  the  plaintiff  in  the  original  cause  procured  an  attach- 
ment for  witnesses  therein.  Subsequently,  the  parties  ap- 
peared in  the  original  cause,  and  on  the  defendants'  motion, 
it  was  dismissed  for  want  of  a  sufficient  cause  of  action ;  and 
still  later  a  motion  by  the  plaintiff  therein  to  set  aside  the 
order  dismissing  said  action  was  overruled. 

The  execution  sought  to  be  enjoined  was  issued  on  the 
five-hundred-dollars  judgment  above  mentioned,  and  it  is 
averred  that  the  sheriff  has  advertised  for  sale  thereon  the 
property  of  one  of  the  appellants,  and  will  sell  the  same  un- 
less restrained.  Prayer,  that  the  sale  be  enjoined,  and  that 
the  appellees  be  restrained  from  enforcing  said  judgment,  and 
for  other  relief. 

We  are  not  advised  upon  what  ground  the  court  below 
held  the  complaint  bad,  there  being  no .  brief  for  the  appel- 
lees in  the  case.  We  do  not  discover  any  defect  in  the  com- 
plaint, and  are  of  opinion  that  the  judgment  below  is  erro- 
neous and  will  have  to  be  reversed. 

If  the  proposition  be  assumed,  that  the  order  by  which  a 
new  trial  was  granted  in  the  cause  did  not  operate  to  set 
aside  the  judgment,  we  cannot  assent  to  it. 

The  granting,  unconditionally,  of  a  new  trial  in  a  cause, 
as  eflfectually  vacates  a  judgment  previously  rendered  there- 
in as  if  the  judgment  were  set  aside  in  express  terms.  This 
is  so  self-evident  a  proposition  that  authorities  in  its  support 
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are  unnecessary.  We  cite,  however,  as  in  point,  the  case  of 
Robideau  v.  Ewing,  5  Blackf.  552. 

When  the  opinion  of  this  court  holding  the  complaint  for 
a  new  trial  to  be  good  went  down  to  the  court  below  and 
was  spread  upon  the  order  book,  an  issue  of  fact  might  have 
been  made,  and  proof  required  of  the  matters  stated  in  the 
complaint  as  grounds  for  a  new  trial.  This,  however,  was  not 
done,  but  the  order  was  at  once  made  granting  the  new  trial, 
as  above  shown.  This  order  was  not  only  not  objected  to, 
but  was  acquiesced  in  by  the  parties,  who  subsequently  ap- 
peared and  took  steps  in  the  cause  as  one  pending. 

The  judgment  having  been  thus,  in  efTect,  set  aside,  it  be- 
came wholly  inoperative,  and  no  execution  could  be  properly 
issued  upon  it. 

We  are  also  of  opinion  that  a  proceeding  to  enjoin  the 
collection  of  the  judgment  was  a  proper  remedy.  Collins 
v.  Fraiser,  27  Ind.  477. 

The  judgment  below  is  reversed,  with  costs,  and  tlie  cause 
remanded  for  further  proceedings. 

Downey,  J.,  having  been  of  counsel  in  the  cause,  was  ab- 
sent when  it  was  considered. 

A.  C,  Downey  and  S,  R,  Downey ,  for  appellants. 

y,  W.  Gordon,  for  appellees. 


Jarboe  and  Another  v.  Scherb. 

Open  and  Close. — ^Where  in  an  action  on  a  promissory  note  the  general  denial 
is  pleaded  in  answer,  the  plaintiff  has  the  right  to  open  and  close. 

APPEAL  from  the  Clay  Common  Pleas. 

Downey,  J. — ^The  alleged  errors  in  this  case  are,  first,  the 
refusal  to  grant  the  defendant  a  new  trial ;  second,  refusing 
permission  to  the  defendant  to  file  a  paragraph  of  payment 
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after  the  issues  were  closed ;  third^not  allowing  the  defend- 
ant to  open  and  close ;  fourth,  in  giving  and  refusing  instruc- 
tions. 

The  action  was  brought  by  Scherb  against  Jarboe  and 
Brown,  as  partners,  on  a  promissory  note;  and  also  for  the 
price  of  personal  property  sold  and  delivered. 

Answer,  first,  the  general  denial;  second,  to  the  first  para- 
graph of  the  complaint,  that  the  note  was  given  for  the  price 
of  a  horse  warranted  to  be  "  a  good  horse,  and  all  right,  that 
is,  meaning  and  intending  to,  and  did,  warrant  him  to  be 
sound  in  every  respect;"  that  he  was  not  a  good  horse,  nor 
all  right  in  every  respect,  at  the  time  of  the  sale  and  execu- 
tion of  the  note,  but  was  affected  with  a  disease,  the  name  of 
which  was  unknown  to  the  defendants,  which  injured  him  in 
the  loins  and  hind  legs  and  otherwise,  and  rendered  him  of 
little  or  no  value,  to  the  damage  of  defendants  two  hundred 
dollars.  They  also  allege  an  offer  to  return  the  horse  on 
discovery  of  his  defects,  and  offer  to  set  off*  their  damages 
against  the  note,  and  pray  judgment  for  the  overplus ;  third,  a 
a  set-off*  for  eighty  dollars  for  keeping  the  horse,  as  per  bill 
of  particulars  filed. 

Reply  in  denial  of  the  second  and  third  paragraphs  of  the 
answer. 

Trial  by  jury.  Verdict  for  the  plaintiff!  Motion  by  the 
defendants  for  a  new  trial  for  the  reasons,  "  first,  the  court 
erred  in  giving  instructions  by  the  court  numbered  i,  2,  3, 
4>  S»  ^}  7y  2^d  8;  second,  in  refusing  i,  2,  3,  4,  5,  6,  and  7, 
asked  by  the  defendants ;  third,  in  refusing  to  allow  the  de- 
fendants to  put  in  a  plea  of  payment,  &c.;  fourth,  in  not  al- 
lowing the,  defendants  to  prove  payment,  except  upon  the 
condition  of  payment^  under  the  general  denial ;  fifth,  in  not 
allowing  the  defendants  to  open  and  close;  sixth,  in  admit- 
ting illegal  evidence ;  seventh,  in  refusing  legal  and  proper 
evidence." 

This  motion  was  overruled,  and  judgment  rendered  on  the 
verdict  The  evidence  is  not  in  the  record,  by  bill  of  excep- 
tions, but  the  instructions  are  copied. 


3S2  SUPREME  COURT  OF  INDIANA. 

Jarboe  and  Another  v.  Scherb. 

1.  The  merits  of  the  application  of  the  defendants  for  leave 
to  file  an  answer  of  payment  after  the  issues  were  closed, 
depend  alone  on  a  misunderstanding  between  the  counsel  of 
the  defendants  as  to  what  should  be  pleaded.  One  of  them 
had  read  the  complaint^  the  other  had  not.  There  was  no 
error  in  refusing  to  allow  the  answer  to  be  filed.  But  this 
matter  was  rendered  immaterial  by  matter  occurring  after- 
¥rards.  While  the  court  was  announcing  its  opinion  on  this 
pointy  the  plaintiff  offered  to  enter  into  an  agreement  to  allow 
proof  of  payment  under  the  general  denial,  but  the  defend- 
ants informed  the  court  that  as  the  burden  of  the  proof  would 
be  on  them  any  how,  they  wished  to  strike  out  the  general 
denial;  but  the  court  gave  the  defendants  to  understand  that 
a  plea  of  payment  could  not  be  put  in,  and  that  the  defend- 
ants might  avail  themselves  of  proof  of  payment  under  the 
general  denial  and  the  offered  agreement  of  the  plaintiff;  and 
thereupon  the  parties  made  and  executed  the  following  agree- 
ment: ''The  plaintiff  agrees  that  the  defendants  may  intro- 
duce under  the  pleadings,  as  they  now  stand,  all  evidence 
they  may  have  of  payment  of  the  claim  set  up  in  the  sec- 
ond paragraph  of  the  plaintiff's  complaint." 

2.  After  the  plaintiff  had  closed  his  evidence,,  and  the  de- 
fendants began  to  make  proof  of  payment  of  the  claim  con- 
tained in  the  second  paragraph  of  the  complaint,  the  plain- 
tiff admitted  that  the  said  claim  had  been  paid.  The  defend- 
ants then  admitted  the  execution  of  the  note  sued  on,  and 
asked  leave  to  open  and  close  the  case.    This  was  refused. 

This  was  right  The  admission  of  the  execution  of  the 
note  amounted  to  nothing.  Its  execution  was  not  denied 
The  general  denial  being  in,  the  plaintiff  had  the  right  to 
open  and  close.     Howard  v.  Cobby  6  Ind.  5. 

3.  We  have  examined  the  instructions  given,  and  those 
refused,  which  are  referred  to  in  the  assigpnment  of  errors,  and 
we  think  that  those  which  were  given  express  the  law  cor- 
rectly, and  that  those  refused  were  only  requests  for  a  repe- 
tition to  the  jury  of  what  had  already  been  said,  or  ought 
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not  to  have  been  given.  There  was  no  reason  for  a  new 
triaL 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 

5.  Claypool^  G.  A.  Knight^^xid  G.  P.  Stone ^  for  appellants. 


Deardorff  v.  Ulmer. 

Replevin. — Justice  of  the  Peace, — Bond. — In  an  action  of  replevin  commenced, 
before  a  justice  of  the  peace,  if  tlie  bond  61ed  by  the  plaintiff.  Jbe  for  a  sum 
less  than  double  the  value  of  the  goods  as  stated  in  the  verified  complaint,  the 
justice  has  no  jurisdiction  of  the  action;  and  on  appeal  to  the  court  of  com- 
mon pleas  such  defect  of  the  bond  constitutes  good  ground  for  a  motion  by 
the  defendant  to  dismiss  the  action,  or  to  arrest  the  judgment. 

APPEAL  from  the  Knox  Common  Pleas. 

BusKiRKy  J. — ^This  was  an  action  to  recover  th«  possession 
of  two  cows,  commenced  by  the  appellee  against  the  appel- 
lant, before  a  justice  of  the  peace.  The  appellant,  appeared 
before  the  justice,  and  moved  to  dismiss  the  suit,  for  the  rea- 
son that  there  was  no  valid  and  legal  bond  filed  by  the  plain- 
tiff^  before  the  writ  was  issued.  The  motion  was  overruled. 
There  was  a  trial  before  the  justice,  resulting  in  a  finding 
and  judgment  for  the  plaintifK  The  defendant  appealed  to 
the  common  pleas  court,  in  which-  court  he  renewed  his 
motion  to  dismiss  the  action,  because  there  was.no  such  bond 
as  was  required  by  the  statute.  The  motion  was  overruled, 
and  an  exception  taken  to  such  ruling.  There  was  a  trial 
by  jury;  verdict  for  plaintiff;  motion  for  a  new  trial' made  and 
overruled,  and  an  exception.  The  appellant  then  moved  in 
arrest  of  the  judgment,  which  motion  was  overruled,  to 
ivhich  ruling  the  appellant  excepted. 

The  appellant  has  assigned  and  argued  two  errors.  The 
Vol.  XXXIV.— 23 
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first  is,  the  refusal  of  the  court  to  dismiss  the  action  in  con- 
sequence of  the  insufficiency  of  the  bond;  and  the  second  is, 
the  action  of  the  court  in  overruling  the  motion  in  arrest 
of  judgment  Both  motions  were  based  upon  the  insuff- 
iciency of  the  bond,  and  the  only  question  presented  for  our 
decision  is  as  to  the  validity  of  the  bond  The  only  objec- 
tion urged  to  the  bond  is,  that.it  is  in  the  penal  sum  of  one 
hundred  dollars,  and  not  in  double  the  value  of  the  property 
replevied.  The  affidavit  charges  the  property  to  be  worth 
seventy  dollars,  and  the  court  found  that  the  two  cows  were 
of  the  value  of  seventy  dollars. 

This  action  is  based  upon  section  seventy-one  of  the  jutice's 
act,  2  G.  &  H.  598.  This  section  reads  as  follows :  "  When- 
ever any  plaintiff  shall,  by  complaint  in  writing,  verified  by 
affidavit,  set  forth  that  his  personal  goods,  not  exceeding  in 
value  one  hundred  dollars,  have  been  wrongfully  taken,  or  are 
unlawfully  detained  by  any  other  person,  specifically  describ- 
ing such  property^  giving  the  value  thereof,  and  alleging 
that  the  same  has  not  been  taken  by  virtue  of  any  execution 
or  other  writ  againt  him,  or  if  so  taken,  that  the  same  is  ex- 
exempt  from  execution  by  virtue  of  the  laws  of  this  State, 
and  claiming  damages  for  the  detention  or  taking  the  same, 
not  exceeding  one  hundred  dollars  in  addition,  and  shall  file 
with  such  justice  a  bond  with  surety,  to  be  approved  by 
such  justice,  and  payable  to  the  defendant  in  a  sum  double 
the  value  of  such  goods^  conditioned  that  he  will  prosecute 
such  complaint  to  effect,  and  return  such  goods  to  such  de- 
fendant, if  judgment  of  return  be  awarded  to  him,  and  pay 
all  damages  awarded  such  defendant,  the  justice  shall  issue  to 
same  constable  of  the  county  his  writ,  commanding  him  to 
take  the  property  described  and  deliver  it  forthwith  to  such 
plaintiff,  and  that  he  summon  said  defendant  to  appear  at  a 
time  and  place  therein  named  before  such  justice  to  answer 
such  complaint." 

It  seems  quite  clear  to  us,  that  the  filing  of  the  complaint 
in  writing,  and  verified  By  affidavit,  and  the  bond  as  required 
in  the  above  section  are  necessary  to  confer  jurisdiction  upon 
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the  justice;  and  until  these  things  have  been  done,  the  justice 
possesses  no  power  to  issue  the  writ ;  and  if  a  writ  were  issued 
without  a  complaint  or  a  bond,  it  would  be  illegal,  and  would 
constitute  a  good  and  sufficient  cause  for  the  dismissal  of 
the  action.  The  object  of  the  statute  is  to  secure  the  de- 
fendant, in  an  action  of  replevin,  in,  either  a  return  of  the 
property,  or  compensation  therefor,  if  a  return  should  be 
awarded,  and  also  in  the  payment  of  the  costs  and  damages. 
The  validity  of  the  bond  depends  upon  whether  it  conforms 
substantially  to  the  requirements  of  the  statute.  The  above 
section  in  plain  and  express  terms  provides  that  the  bond 
shall  be  "  payable  to  the  defendant  in  a  sum  double  the  value 
of  the  goods "  The  complaint  alleged  that  the  cows  were 
of  the  value  of  seventy  dollars.  The  bond  should  have 
been  in  a  sum  double  the  alleged  value.  It  is  not  necessary 
for  us  to  decide,  and  we  do  not  decide,  whether  the  bond  in 
the  case  under  consideration  is  absolutely  void  because  it  is 
not  in  a  sum  double  the  value  of  the  property  described  in 
the  complaint ;  but,  conceding- that  a  recovery  could  be  had 
to  the  amount  of  one  hundred  dollars,  it  was  insufficient  to 
secure  the  defendant,  if  the  cause  had  been  decided  in  his 
favon  It  is  a  well  settled  rule,  that  courts  of  inferior  and 
limited  jurisdiction  possess  no  power  or  authority  except 
such  are  conferred  by  the  statutes,  and  they  must  be  strictly 
followed,  or  their  acts  will  be  illegal  and  void,  unless  the  de- 
fect is  waived  by  the  defendant.  The  only  safe  course  for  a 
justice  of  the  peace  is,  to  read  for  himself  the  statute,  and 
then  to  strictly  pursue  its  requirements.  If  this  were  done, 
litigants  would  be  saved  from  paying  immense  sums  in  costs, 
a.nd  the  courts  from  correcting  their  errgrs.  But  many  of 
our  justices  are  too  much  disposed  to  blindly  follow  some 
form,  which  may  have  been  prepared  for  a  different  law  and 
to  suit  a  different  state  of  facts.  The  laws  are  frequently 
changed  by  our  legislature,  while  our  books  of  forms  remain 
unchanged.  « 

AVe  are  of  opinion  that  the  court  below  erred  in  overru^ 
iag  the  moti<ms  to  dismiss,  and  in  arrest  of  judgpnent. 


131    68« 
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The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  arrest  the  judg- 
ment 

y.  C.  Denny  and  C  G.  ReUey^  for  appellant 


Dayton  v.  Fisher,  Administrator. 

Husband  and  Wife. —  Wifis  Separate  Property. — ^Whcre  a  man  invests  his 
wife's  money  in  land,  and,  without  her  knowledge  or  consent,  takes  the  deed 
therefor  in  his  own  name,  and  afterwards  sells  such  land,  she  is  entitled  to  the 
entire  sum  received  therefor. 

Same. — Estoppel, — Decedent:?  Estates, — ^Wheie  a  man  dies  seized  of  land  por- 
chased  in  part  with  his  own  money  and  in  part  with  money  belonging  to  his 
wife,  the  deed  being  taken  in  his  name  without  her  knowledge  or  consent,  she 
is  entitled  to  recover  from  his  estate  the  amount  of  her  money  so  invested; 
and  in  the  prosecution  of  such  daim  against  said  estate  she  will  not  be  es- 
topped by  the  facts  that  she  attended  a  sale,  made  by  the  administtator  of  said 
estate  under  an  order  of  the  proper  court,  of  two-thirds  of  said  land,  and  did 
not' make  any  objection  to  such  sale,  but  herself  bid  thereat,  and  that  in  an 
action  by  the  purchaser  at  such  sale  against  her  for  partition  of  said  land, 
she  set  up  her  claim  to  an  interest  in  said  land  beyond  her  one-third  thereof  ss 
widow,  because  of  its  purchase  with  her  money  in  port,  and  her  daim  to  sod 
equitable  interest  was  disallowed,  and  partition  was  awarded  without  r^ard 

thereto. 

• 

APPEAL  from  the  Posey  Common  Pleas. 

WoRDEN,  J. — Jane  Dayton,  the  appellant,  filed  her  claim 
in  the  court  below,  against  the  appellee,  administrator  of  the 
estate  of  Jesse  Da3d:on,  deceased,  for  the  sum  of  six  hundred 
and  twenty-five  dollars,  being  the  proceeds  of  forty  acres  of 
land,  bought  with  her  separate  money,  and  the  deed  taken, 
without  her  knowledge  or  consent,  in  the  name  of  her  hus- 
band, the.  said  Jesse,  which  land  the  said  Jesse  sold  and  con- 
veyed to  Thomas  G.  Fis^^er  for  the  sum  above  specified,  and 
which  mcHiey  the  said  Jesse,  without  her  knowledge  or  con- 
sent^ used  as^his  ewn,  and  invested  in  other  lands  in  his  own 
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name  without  her  knowledge  or  consent,  agreeing  an^  in- 
tending to  repay  said  sum  of  money  to  said  Jane,  or  to  in- 
vest the  same  for  her  in  property  in  her  own  name. 

The  defendant  answered,  first,  by  general  denial;  second, 
admitting  that  the  forty  acres  of  land  were  purchased  with 
the  plantiff 's  money,  and  alleging  that  the  proceeds  of  the 
sale  thereof  to  Fisher  were  invested  by  said  deceased,  to- 
gether with  other  funds  of  his  own,  in  other  lands  in  said 
county,  and  described  in  the  answer,  and  that  he  died  seized 
thereof;  that  afterwards  said  administrator,  on  proper  notice 
and  proceedings  therefor,  procured  an  order,  in  the  Posey 
Court  of  Common  Pleas  for  the  sale  of  the  t^vo-thirds  of 
said  land,  and  afterwards  sold  and  conveyed  the  same  to 
Leonard  H.  Floyd  and  John  B.  Gardiner;  that  the  plaintiff  at- 
tended the  sale  and  bid  on  the  land,  claiming  no  interest 
therein  and  making  no  objection  to  the  sale;  that  afterwards 
Floyd  and  Gardiner  filed  their  complaint  in  the  same  court 
against  said  Jane,  for  the  partition  of  said  land,  to  which  she 
answered,  avering  that  the  whole  purchase-money  for  the 
land  was  seventeen  hundred  dollars;  that  of  this  sum  her 
husband  used  six  hundred  and  twenty-five  dollars  belonging 
to  her,  and  she  claimed  an  equitable  interest  in  the  land  to 
the  extent  of  the  proportion  of  her  money  invested  in  it,  and 
one-third  of  the  residue.  Floyd  and  Gardnier  replied  to 
this  by  general  denial,  and  by  setting  up  the  £icts  of  her  at- 
tending the  sale  and  bidding  on  the  land  as  an  estoppel.  On 
these  issues  the  cause  in  partition  was  tried,  and  said  Jane 
found  and  adjudged  to  be  the  owner  of  one-third  only  of  the 
land,  which  was  set  off  to  her.  The  record  of  the  partition 
suit  is  set  out 

To  the  second  paragraph  of  the  answer^  the  plaintiff  de- 
murred, but  her  demurrer  was  overruled,  and  she  excepted, 
and  declining  to  reply  ther^,  finai  judgment  "was  rendered 
2^;ainsther. 

We  have  not  been  favored  with  any  brief  for  the  appellee^ 
and  are,  therefore,  not  advised  upon'what  grpund  it  is  claimed 
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or  was  held,  that  the  paragraph  of  the  answer  demurred  to 
is  good.     In  our  opinion,  it  is  radically  bad. 

If  the  deceased  invested  Jane's  money  in  land,  and  took 
the  deed  in  his  own  name  without  her  knowledge  or  consent, 
and  afterwards  sold  the  land,  she  was  entitled  to  the  sum  re- 
ceived therefor,  however  much  more  it  may  have  been  than 
the  sum  originally  invested.  If  he  thus  received  the  sum  of 
six  hundred  and  twenty-five  dollars,  she  has  a  just  claim  for 
that  amount 

If  he  again  invested  that  sum  of  hers  in  land,  taking  the 
deed  in  his  own  name,  such  investment  would  not  discharge 
his  obligation  to  her.    The  debt  would  still  be  due  her.  She 
might,  under  some  circumstances,  follow  the  money  into  the 
land,  and  hold  an  interest  in  it,  proportional  to  the  amount  of 
her  money  invested,  as  a  resulting  trust    But  the  &ct  that 
she  has  sought  to  establish  a  trust  in  the  land,  and  failed 
therein,  is  no  reason  why  she  may  not  maintain  an  action 
for  the  money.     There  are  many  reasons  that  would  pre- 
vent the  establishment  of  the  trust,  especially  where  the 
property  has  passed  into  the  hands  of  third  persons,  that 
would  not  prevent  a  recovery  of  the  money.    A  party  whose 
money  is  invested  in  lands  by  another  in  fraud  or  breach  of 
trust,  is  not  bound  to  take  the  land,  or  insist  on  his  lien,  but 
may  demand  payment  of  the  money.     2  Story  Eq.  §  1211, 
and  note.    Therefore  the  plaintifi)  by  permitting  the  sale  to 
be  made  without  objection,  and  by  bidding  on  the  property, 
may  have  estopped  herself  from  setting  up  any  interest  in 
the  laad  (beyond  her  third),  yet  she  did  not  thereby  estop 
herself  from  setting  up  her  claim  against  the  estate  for  the 
money 

The  proceedings  in  the  partition  suit  do  not  in  any  man- 
ner estop  the  plaintiff,  on  the  ground  of  being  a  former  ad- 
judication •f  the  same  matter.  Without  stopping  to  enquire, 
especially,  whether  the  same  matter  was  adjudicated,  it  is 
sufficient  to  say  that  that  suit  was  between  difierent  parties. 
Judgments  bind  pnly  parties  and  privies,  and  the  estoppel 
mu^t  be  reciprocal.     Tretdvan  v.  Lawrence^  2  Smith  Lead 
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Cas.  654,  and  notes.  As  the  administrator  was  not  a  party 
to  that  suit,  and  not  estopped  by  the  judgment  therein/ so 
neither  can  he  use  it  against  any  one  else  as  an  estoppel. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  sustain  the 
demurrer  to  the  paragraph  of  the  answer  in  question. 

W.  p.  EdsoUf  for  appellant 

R,  M.  Spencer  and  W.  Loudon^  for  appellee. 


The  Connersville  and  New  Casti;^  Junction  Railroad 

Company  v.  Calloway. 

APPEAL  from  the  Wayne  Common  Pleas. 

Pettit,  C.  J. — Appellee  brought  suit  against  the  appellant 
to  recover  for  killing  stock  by  its  train  of  locomotive  and 
cars.  Trial  by  the  court,  finding  and  judgment  for  the  ap- 
pellee, and  appeal  to  this  court. 

The  only  question  presented  for  our  consideration  is,  the 
correctness  of  the  finding  and  judgment  of  the  court  below, 
on  the  evidence,  all  of  which  is  in  the  record.  The  evidence 
may  be  said  to  be  conflicting,  but  it  is  nearly  all  in  favor  of 
the  action  of  the  court,  and  so  &r  from  the  court's  having  com- 
mitted an  error,  it  clearly  did  right  in  its  finding  and  judg-* 
ment 

Judgment  affirmed,  with  five  per  cent  damages  and  costs. 

G.  A.  yohnson,  %  B.  yulian^  and  y.  F.  yulian^  for  appel- 
lant 

W.  S.  Battenger^  for  appellee. 
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Whitman  v.  The  State,  on  the  Relation  of  Hemminger. 

Bastardy. — Evidence, — ^Where,  in  a  prosecution  for  bastardy,  the  prosecotiDg 
witness  testified  that  the  child  was  begotten  in  a  certain  month  or  the  next  fol- 
lowing month,  and  could  not  be  any  more  definite  as  to  the  time,  and  it  ap- 
peared in  evidence  that  about  the  date  at  which  the  child  was  probably  begotten, 
allowing  the  ordinary  period  of  gestation,  being  abont  the  first  of  the  fonner 
month  designated  by  her,  she  had  sexual  intercourse  with  several  men,  ud  it 
was  not  shown  that  there  was  anything  peculiar  in  one  of  the  connedioDS  or 
attending  circumstances,  which  enabled  her  to  determine  that  the  child  was 
begotten  at  that  time; 

Heldf  that  the  evidence  was  not  sufficient  to  authorize  a  finding  that  the  defend- 
ant was  the  father  of  the  child. 

APPEAL  from  the  Harrison  Qrcuit  Court 

Per  Curiam. — ^This  was  a  prosecution  for  bastardy.  There 
was  a  trial  by  the  courts  a  finding  that  the  defendant  was  the 
father  of  the  child,  a  motion  for  a  new  trial  overruled,  and 
judgment  charging  the  defendant  with  the  maintenance  and 
education  of  the  child. 

The  reason  for  the  motion  for  a  new  trial  was,  that  the 
finding  of  the  court  was  contrary  to  law,  and  not  sustained 
by  the  evidence.  All  the  evidence  is  put  in  the  record  bjr  a 
bill  of  exceptions. 

The  only  error  assigned  is,  that  the  court  improperly  re- 
fused to  grant  a  new  trial  on  the  application  of  the  defendant 

As  we  think  the  circuit  court  should  have  granted  a  new 
^trial,  we  will  set  out  the  evidence  in  the  case:,  that  the  ground 
of  our  opinion  may  appear. 

Mary  A.  Hemminger^  the  prosecuting  witness^-  swore,  that 
she  was  nineteen  years  old,  and  unmarried,  was  delivered  ci 
a  bastard  child  on  the  3d  day  of  June,  1869,  which  was  then 
alive,  and  that  the  defendant  was  the  £tther  of  the  child; 
that  it  was  begotten  on  the  porch,  at  her  father's  house;  that 
she  had  no  connection  with  any  body  else  either  in  Septem- 
ber or  October,  1868;  that  she  was  examined  under  oath  as 
a  witness  in  a  bastardy  suit  commenced  by  her  against  this 
defendant  about  the  ist  day  of  April,  1869,  before  Esq.  Sipes. 
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Remembered  of  having  testified,  at  that  time,  that  her  ^child 
was  begotten  either  in  the  month  of  September  or  October, 
1 868.  She  also  testified  then  that  some  other  men  besides  the 
defendant  had  sexual  intercourse  with  her  during  those 
months,  but  at  that  time  she  did  not  know  the  meaning  of  sex- 
ual intercourse.  She  admitted  that  she  was  asked  if  these  oth- 
er men  did  not  do  the  same  thing  to  her  that  the  defendant  did 
when  the  baby  was  begotten ;  that  she  might  have  answered 
yes,  for  she  was  scared  and  did  not  know  exactly  what,  or 
all  that  she  said.  She  did  say  at  that  time  that  Paris  Tot- 
ten  and  Elijah  Edwards  had  connection  with  her  in  Septem- 
ber or  October,  1868,  but  she  thought  connection  meant  to 
keep  company  with  her.  Now  states  that  she  did  not  know 
the  meaning  of  the  question  asked  her.  Does  not  remem- 
ber now  that  she  admitted  at  Sipes'  that  Conrad  Whitman,  a 
brother  of  the  defendant,  had  sexual  intercourse  with  her 
twice  during  the  last  fall.  Does  not  remember  of  meeting 
him  in  the  woods,  and  did  not  say  that  he  had  connection 
with  her  at  the  school  house ;  that  defendant  had  been  keep- 
ing company  with  her  for  two  years.     Here  plaintiff  rested. 

Lawson  H.  Sifies,  the  justice  of  the  peace  before  whom 
the  other  case  was  tried,  on  behalf  of  defendant,  says :  on 
that  occasion  the  prosecuting  witness  testified  that  the  de- 
fendant was  the  lather  of  the  child,  or  would  be  when  it  was 
born ;  that  four  or  five  other  young  men  had  sexual  inter- 
course with  her  in  September  and  October,  1868;  and  that 
her  child  was  begotten  in  September  or  October,  1868.  He 
then  thought  that  she  fully  understood  the  question  put 
to  her,  because  her  mother,  who  was  present,  told  the  de- 
fendant's attorney  that  she  did  not  understand  the  meaning 
of  the  wdtds  he  used  in  asking  the  questions,  and  the  at- 
torney then  changed  the  language,  and  he  thought  anybody 
could  understand  him;  she  still  answered  the  same  way.  He 
then  found  for  the  defendant  Although  on  the  examination 
before  him  he  thought  she  understood  the  questions,  yet  af* 
terwards,  on  the  examination  before  Esq.  Utz,  he  had  his 
doubts,  and  still  has  his  doubts.    Before  him  she  admitted 
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having  had  connection  with  Leander  Adams  and  Whitman 
and  Totten,  but  denied  having  had  connection  with  Edwards. 

Henry  B.  Utz.  Was  at  the  trial  before  Sipes ;  the  prosecut- 
ing witness  '^  sort  of"  admitted  having  had  connection  with 
other  men,  but  somehow  he  thought  she  did  not  admit  it 
He  thought  she  answered  through  fear.  The  questions, 
however,  were  plainly  put,  but  he  thought  she  would  have 
answered  yes  to  anything.  He  did  not  think  she  understood 
the  questions? 

Hamilton  Seacat  Before  Esq.  Sipes,  the  prosecuting  wit* 
ness  answered  yes  to  some  of  the  questions  whether  she 
had  connection  with  other  men,  and  as  to  some  of  them  she 
denied  it. 

Elijah  Edwards.  About  the  ist  of  September^  1868,  he 
saw  his  brother,  Reuben  Edwards,  have  carnal  connection 
with  the  prosecuting  witness,  at  her  father's  house,  on  the 
porch,  at  night.  She  was  lying  on  the  porch  floor.  He  also 
had  carnal  connection  with  her  himself  the  next  week  after 
that,  on  the  porch, 

Paris  Totten.  Went  to  the  house  of  the  iather  of  the  pros- 
ecuting  witness  one  night ;  had  heard  there  was  to  be  a  peach 
cutting  there;  it  was  about  the  ist  of  September,  1868;  was 
there  about  two  hours,  and  during  that  time  he  had  carnal 
connection  with  the  prosecuting  witness,  on  one  end  of  the 
porch,  while  his  brother  was  sitting  at  the  other  end  of  the 
porch  with  her  sister.  Heard  her  admit  at  Esq.  Sipes'  that 
she  had  had  carnal  connection  with  Conrad  Witman  and  Le* 
ander  Adams.    Here  the  defendant  rested. 

Catharine  Hemminger.  Is  the  mother  of  the  plainti0|  re« 
collects  the  time  when  Paris  Totten  and  another  young  man 
came  to  their  house.  They  were  not  on  the  porch  more  than 
fifteen  minutes,  and  during  that  time  the  door  was  open,  and 
a  light  standing  on  the  bureau,  which  shone  out  on  the  porch 
all  the  time ;  they  stood  right  in  the  door,  and  did  not  go 
away  from  it  He  could  not  have  had  intercourse  with  her 
that  night    At  the  trial  at  Esq.  Sipes'  her  daughter  did  not 


NOVEMBER  TERM,  187a  363 

Whitman  v.  The  State,  ex  re/.  Hemminger. 

understand  the  questions  put  to  her  about  connection  with 
other  men. 

This  was  all  the  evidence  given  in  the  cause. 

There  is  one  fact  about  which  there  seems  to  be  no  con- 
troversy ;  and  that  is,  that  the  child  was  *bom  on  the  3d  day 
of  June,  1869.  Counting  back  from  this  time  the  ordinary 
period  of  gestation  would  fix  the  date  at  which  the  child  was 
probably  begotten  at  about  the  first  of  September,  1868. 
Conceding,  as  we  think  must  be  conceded,  that  she  had  sex- 
ual intercouse  at  that  time  with  four  or  five  difierent  men, 
the  question  arises  whether  she  could  say  which  of  them  was 
the  father  of  the  child.  If  there  was  anything  peculiar  in 
one  of  the  connections  or  attending  circumstances,  which  en? 
abled  her  to  say  that  at  that  particular  time  the  child  was 
begotten,  that  peculiarity  or  those  circumstances  are  not 
shown  in  the  evidence.  On  the  other  hand,  the  testimony 
of  the  prosecuting  witness  herself  excludes  the  idea  of  any 
such  thing.  She  swore  that  the  child  was  begotten  in  Sep- 
tember  or  October,  1868,  and  could  not  be  any  more  definite 
as  to  the  time.  It  is  quite  evident  that  the  testimony  of  the 
prosecuting  witneess,  standing  alone,  must  have  been  very 
unsatisfactory.  She  so  fully  admitted  having  had  intercourse 
with  four  or  five  persons  about  the  time  when  the  child  must 
have  been  begotten,  that  the  justice  of  the  peace  who  tried 
the  first  case  concluded  that  she  did  not  know  who  was  the 
father  of  the  child,  and  dismissed  the  case.  The  questions 
put  to  her  on  that  occasion,  not  only  before,  but  especially 
after,  the  suggestion  by  her  mother  that  she  did  not  under- 
stand them,  were  such  as  could  hardly  have  been  misunder- 
stood by  her. 

Where  the  prosecuting  witness  has  had  sexual  intercourse 
with  so'many  men,  near  the  time  when  the  child  was  begot- 
ten, that  she  cannot  know  which  of  them  is  the  father  of  the 
child,  the  defendant  should  be  acquitted.  This  rule  is  rec- 
ognized by  several  cases  in  this  court,  but  has  not  been  ap- 
plied in  any  one.  See  O' Brian  v.  The  State,  &€,,  14  Ind.  469 ; 
Townsendw.  The  State,  &€.,  13  Ind.  357,    In  Wharton  and 
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Stille's  work  on  Medical  Jurisprudence,  §  305,  it  is  said, 
"  In  an  indictment  for  bastardy  the  mother  will  not  be  per- 
mitted to  decide  which  of  the  connections  about  the  same 
time  was  the  operative  cause  of  conception.  The  organs  of 
conception,  like  those  of  digestion,  perform  their  appropriate 
offices  without  the  volition  of  the  female.  She  is  not  con- 
scious, at  the  moment  of  the  occurrence,  of  what  has  taken 
place.  It  is  only  by  inference  that  she  can  fix  the  paternity 
of  her  offspring.  If  her  intercourse  has  been  confined  to 
one  individual,  there  is  no  difficulty  in  drawing  a  correct 
conclusion  from  the  premises.  But  if  she  has  exposed  her- 
self to  the  embraces  of  several,  at  or  about  the  time  she  be- 
came pregnant,  she  has  placed  it  out  of  her  power  to  draw 
any  safe  conclusions  on  the  subject  Where  causes  are  shown 
to  exist,  each  of  which  is  adequate  to  produce  the  effect,  and 
there  are  no  circumstances  to  determine  the  mind  in  &vor  of 
either,  the  true  cause  must  necessarily  remain  uncertain." 
Reference  is  made  to  Com.  v.  Fritz^  8  P.  L.  J.  43,  and  Cm, 
V.  M'Carty,  4  Id.  130  and  140. 

When  all  the  evidence  in  the  case  is  considered,  as  we  are 
in  the  habit  of  considering  evidence  in  relation  to  other  ques- 
tions of  fact,  it  seems  to  us  to  leave  the  paternity  of  the 
child  in  too  much  doubt  to  warrant  the  court  in  fixing  it  up- 
on the  defendant. 

No  doubt,  circumstances  might  exist  which  would  enable 
the  female  to  determine  which  of  two  or  more  connections 
at  about  the  time  of  conception  was  the  one  producing  preg- 
nancy. But,  as  we  have  already  said,  no  such  circumstance 
is  shown  in  this  case. 

The  judgment  is  reversed,  with  costs  against  the  relator, 
and  the  cause  remanded. 

5.  K.  Wolfe  and  A.  StepJiens^  for  appellant. 
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Judgment. — Review  of, — Evidence, — Divorce, — In  an  action  by  a  wife  for  a 
divorce,  the  plaintiff  was  granted  a  divorce,  and  it  was  also  adjudged  that  she 
should  pay  to  her  husband  a  certain  snm,  and  that  he  should  at  a  certain  date 
leave  certain  land  owned  by  her  on  which  he  was  residing.  Afterwards,  suit 
by  her  against  him  to  review  and  correct  said  decree,  so  as  to  omit  that  por- 
tion thereof  relating  to  the  payment  of  money  by  her  and  to  his  leaving  said 
land,  as  having  been  entered  by  the  mistake  of  the  clerk  and  without  the  order 
of  the  court-  Upon  the  evidence,  showing  that  the  pleadings  in  said  action 
for  a  divorce  involved  no  issue  except  the  question  of  the  wife's  right  to  a^ 
divorce,  and  showing  that  in  the  minutes  of  the  judge  on  the  court  docket, 
which  fully  showed  the  various  steps  taken  in  the  cause,  the  only  minute  of 
the  decree  was  «  divorce  decreed"  (though  it  appeared  from  the  record  in  the 
suit  for  a  divorce  that  the  jury  found,  in  answer  to  an  interrogatory,  that 
before  the  suit  there  was  an  agreement  to  a  separation,  that  the  wife  agreed  to 
pay  the  husband  said  sum,  that  the  defendant  was  therefore  entitled  to  said 
amount,  and  that  he  should  leave  said  land  at  the  date  fixed  by  said  de- 
cree), together  with  the  fact  that  on  general  principles  such  an  agreement 
could  not  be  enforced,  and  such  a  decree  could  not  be  rendered  in  a  suit  for 
a  divorce ; 

Held^  that  it  was  proper  to  so  correct  the  decree. 

■ 

APPEAL  from  the  Cass  Common  Pleas. 
WoRDEN,  J. — ^At  the  December  term  of  the  Court  of  Com- 
mon Pleas  of  Cass  county,  the  appellee,  then  Frances  Hardy, 
obtained  a  judgment  of  divorce  against  the  appellant  herein. 
It  appeared  at  the  trial  of  that  cause  that  the  said  Frances 
owned  some  land  on  which  the  said  Hugh  was  residing.  It 
was  adjudged,  amongst  other  things,  that  said  Frances  pay 
to  said  Hugh  the  sum  of  two  hundred  and  fiily  dollars,  and 
that  said  Hugh  leave  the  place  by  the  first  day  of  Febru- 
,  ary,  1869. 

This  suit  was  brought  by  said  Frances  against  Hugh  to 
review  and  correct  the  decree  of  divorce  thus  rendered,  in 
reference  to  the  two  hundred  and  fifly  dollars  and  the  said 
Hugh  leaving  the  place  as  above  stated,  alleging  that  those 
portions  of  the  decree  were  entered  on  the  order  book  by 
the  clerk,  through  mistake,  and  without  the  order  of  the 
court,  and  that  the  court  made  no  order  requiring  the  said 


I 


366  SUPREME  COURT  OF  INDIANA. 

Hardy  v.  Kirtland. 

Frances  to  pay  to  said  Hugh  the  money  above  mentioned,  or 
directing  said  Hugh  to  leave  the  place  as  above  stated,  and 
praying  that  said  entry  may  be  corrected  so  as  to  conform 
to  what  was  ordered  by  the  court.  Issue,  trial  by  the  court, 
finding  and  judgment  for  the  plaintii!)  a  new  trial  being  de* 
nied  to  the  defendant,  who  excepted. 

Three  errors  only  are  assigned,  first,  that  the  court  found 
against  the  evidence ;  second,  that  the  court  decided  against 
the  law ;  third,  that  the  court  erred  in  refusing  a  new  trial. 

No  question  is  raised  by  the  first  and  second  assignments 
except  what  is  involved  in  the  third;  and  under  that,  no  ques- 
tion arises  except  as  to  the  sufficiency  of  the  evidence  to 
sustain  the  finding. 

We  have  examined  the  evidence,  and  think  it  fairly  justi- 
fies the  finding  of  the  court.  The  plaintiff  introduced  the 
record  of  the  divorce  case  in  evidence.  The  ground  of  the 
divorce,  as  stated  in  the  complaint,  was  cruelty  on  the, part 
of  the  defendant,  and  incompatibity  of  temper.  There  were 
no  children  of  the  marriage,  and  the  plaintiff  sought  no  ali- 
mony. The  only  answer  on  which  the  cause  was  tried  was 
the  general  denial.  There  was  nothing  in  the  issues  tried 
that  involved  any  question  of  liability  of  the  plaintiff  to  the 
defendant  in  that  suit,  nor  any  question  as  to  the  occupancy 
of  the  plaintiff's  land,  even  if  such  rights  could  be  settled 
in  a  divorce  suit.  The  jury  who  tried  the  cause,  however, 
in  answer  to  a  question  propounded  to  them,  found  that 
"  there  was  an  agreement,  before  this  suit,  to  a  separation,  and 
we  find  that  the  plaintiff  agreed  to  pay  the  defendant  two 
hundred  and  fifty  dollars,  and  we  therefore  find  that  the  de- 
fendant is  entitled  to  the  above  amount.      *      *      *     ^d . 

ft 

the  defendant  is  to  leave  the  place  by  the  first  day  of  Feb- 
ruary, 1869." 

The  plaintiff  also  gave  in  evidence  the  minutes  of  the 
judge  who  tried  the  divorce  case,  entered  upon  the  court 
docket.  These  minutes  show  quite  fully  the  various  steps 
taken  in  the  cause  from  beginning  to  end,  both  before  and 
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after  the  decree.    The  minute  of  the  decree  is  simply,  "  Di- 
vorce decreed." 

These  notes  are  so  full  generally,  that  we  think,  under  the 
circumstances,  if  the  judge  had  intended  to  grant  any  other 
judgment  than  that  of  divorce  simply,  there  would  have 
been  some  note  of  the  further  decree  entered  on  his  docket 

This  view  is  greatly  strengthened  by  the  consideration 
that  the  court  was  not  bound  to  enter  the  decree  for  the 
money,  and  in  reference  to  the  occupancy  of  the  plaintiff's 
land,  because  of  the  finding  of  the  jury  above  set  out.  We 
have  seen  that  the  pleading  did  not  embrace  any  such  ques- 
tion. Again,  the  agreement  of  the  plaintiff  therein  to  pay 
the  money,  being  made  while  she  was  covert,  was  void  and 
could  not  be  rightfully  enforced  against  her.  And  again,  if 
not  void  on  the  ground  of  coverture,  the  agreement  of  a 
woman  to  pay  her  husband  money  to  get  rid  of  him,  where 
she  has  to  go  into  court  for  that  purpose,  and  there  succeds, 
as  in  this  case,  in  establishing  her]  charge  of  cruelty,  ought 
not,  on  general  principles,  to  be  enforced  against  her. 

Indeed,  we  do  not  well  see  how  the  court  could  have  made 
a  decree  that  the  plaintiff  in  that  case  should  pay  the  defend- 
ant two  hundred  and  fifty  dollars,  unless  it  was  put  upon  the 
grround  that  she  should  pay  him  that  sum  as  alimony.  But 
we  believe  modern  reformers  have  not  yet  gone  so  far  in 
equalizing  the  sexes  as  to  require  the  wife,  on  separation,  to 
pay  alimony  to  the  husband. 

On  the  theory  that  the  court  did  not  adjudge  anything 
more  than  the  divorce,  we  can  well  see  how  the  clerk  inad- 
vertently fell  into  the  error.  He  was  simply  following  the 
verdict  of  the  jury,  instead  of  the  minutes  of  the  judge. 

The  judgment  below  is  affirmed,  with  costs. 
D.  P.  yenkins^  for  appellant. 
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SULUVAN   V,  SULUVAN. 

Change  of  Vmux.— ^^UM/.— In  an  action  for  a  divoroe,  an  affidavit  of  the 
defendant,  the  husband,  in  sappoxt  of  a  motion  made  by  bim  for  a  change  of 
venue,  stated  as  the  reason  for  the  change,  *<that  he  belived  he  could  not 
have  a  fair  and  impaxtial  trial  of  said  cause  on  account  of  an  undue  influence 
which  the  plaintiff  had  over  the  defendant  in  the  cause." 

ffeld,  that  the  application  for  a  change  of  venue  was  properly  refused,  the  affi- 
davit showing  no  statutory  reason. 

Divo&CE. — Supreme  Court, — The  Supieme  Court  may,  upon  appeal,  reverse  a 
judgment  granting  a  divorce. 

Same. — Gmdonatum, — Doctrine  of,  IVhere  Applicable. — ^In  actions  for  divorce, 
the  doctrine  of  condonation  applies  to  cruel  treatment  as  well  as  to  adultery. 

Same. — Evidence, — Pleading. — ^Where  in  an  action  for  a  divorce  on  the  gnrand 
of  cruel  treatment  the  complaint  shows  a  condonation,  and  that  the  condition, 
which  constitutes  an  element  of  condonation,  that  the  offense  shall  not  be  re- 
peated, and  that  the  forgiven  party  shall  treat  the  other  with  kindness,  has 
been  broken,  as  well  a&  where  in  such  an  action  the  condonation  is  shown  bjr 
answer,  and  the  violation  of  such  condition  is  shown  by  reply,  the  plaintiff  is 
entitled  to  introduce  evidence  of  acts  of  cruel  treatment  before  the  condonatioa 
as  well  as  those  after  it ;  and  it  is  not  necessary,  in  order  to  entitle  the  plaintiff  to 
a  divorce,  that  the  acts  occurring  after  the  condonation  should  of  themselves, 
independent  of  those  occurring  before,  constitute  a  cause  for  divorce. 

APPEAL  from  the  Madison  Common  Fleas. 

Downey,  J. — ^This  was  a  petition  for  a  divorce  on  the 
grounds  of  cruel  treatment  and  failure  to  provide,  filed  by  the 
appellee  against  the  appellant.  It  alleges,  that  after  their  mar- 
riage the  parties  lived  together  unpleasantly  and  disagreeably 
until  May,  1867,  when  she  left  him  and  remained  away  for 
a  period  of  six  months,  at  the  end  of  which  time,  in  conse- 
quence of  his  solemn  promises  to  treat  her  well  and  kindly; 
she  returned ;  that  he  kept  his  pledge,  "  by  the  greatest  ef- 
fort," for  about  one  month.  The  acts  of  cruel  treatment  are 
alleged  to  have  taken  place  after  this  time,  as  also  the  failure 
to  provide. 

After  several  steps  in  the  case,  concerning  which  there  is 
no  complaint,  the  defendant  moved  the  court  for  a  change  of 
venue,  upon  an  affidavit  stating  that  he  believed  that  he  could 
not  have  a  fiur  and  impartial  trial  of  said  cause  on  account 
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of  an  undue  influence  which  the  plaintiff  had  over  the  de- 
fendant in  the  cause,  and  he  asks,  &c. 

The  court  refused  to  grant  a  change  of  the  venue.  This 
was  right  The  affidavit  showed  no  reason  known  to  the 
statute  for  a  change  of  venue. 

There  was  a  trial  by  the  court,  and  finding  and  judgment 
for  the  plaintiff)  for  a  divorce,  three  hundred  dollars  of  ali- 
mony, and  the  custody  of  one  of  the  children,  the  custody 
of  the  other  one  being  given  to  him.  Motion  for  a  new  trial 
overruled,  and  the  evidence  put  in  the  record  by  a  bill  of  ex- 
ceptions. 

The  appellee  contends  that  this  court  will  not,  in  any  case,, 
reverse  a  judgment  granting  a  divorce,  and  refers  to  2  G.  & 
H.  349,  sec.  7;  Mcjunkin  v.  Mcyunkin,  3  Ind.  30;  Ewingv. 
Ewing^  24  Ind.  468.  But  counsel  are  mistaken  in  supposing 
that  the  authorities  referred  to  have  any  application  to  cases 
on  appeal  to  this  court  from  a  judgment  granting  a  divorce. 
This  court  has  repeatedly  reversed  cases  on  appeal  where  a 
divorce  had  been  granted. 

The  defendant  contends  that  the  court  committed  an  error 
m  admitting  evidence,  over  his  objection,  of  acts  of  cruel 
treatment  which  took  place  prior  to  the  reconciliation  men- 
tioned in  the  petition.  He  contends  that  there  was  a  condo- 
nation as  to  all  of  such  acts,  and  that  the  court  should  not 
have  received  evidence  of  them. 

The  petitioner,  thereupon,  insists  that  the  doctrine  of  con- 
donation applies  exclusively  to  the  offense  of  adultery,  and 
does  not  apply  to  cruel  treatment. 

We  have  examined  some  of  the  authorities  on  the  ques- 
tion, and  are  satisfied  that  the  doctrine  applies  to  cruel 
treatment  as  well  as  to  adultery.  2  Bishop  Marriage  and 
Divorce,  §  50. 

Condonation  is  defined  to  be  the  forgiveness,  either  express 

or   implied,  by  a  husband  of  his  wife,  or  by  a  wife  of  her 

husband,  for  a  breach  of  marital  duty,  as  adultery,  with  an 

implied  condition  that  the  of!ense  shall  not  be  repeated. 

Vol.  XXXIV.— 24 
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Webster's  Dictionary.  With  reference  to  the  condition,  Bou- 
vier,  in  his  Law  Dictionary,  says,  "  Every  implied  condona- 
tion is  upon  the  implied  condition  that  the  party  forgiven 
will  abstain  from  the  commission  of  the  like  ofiense  thereaf- 
ter, and  also  treat  the  forgiving  party,  in  all  respects,  with 
conjugal  kindness.  Such,  at  least,  is  the  better  opinion; 
though  the  latter  branch  of  the  proposition  has  given  rise  to 
much  discussion.  It  is  not  necessary,  therefore,  that  the 
subsequent  injury  be  of  the  same  kind,  or  proved  with  the 
same  clearness,  or  sufficient  of  itself,  when  proved,  to  warrant 
a  divorce  or  separation." 

While  the  condition  remains  unbroken,  condonation,  on 
whatever  motive  it  proceeded,  is  an  absolute  bar  to  the  rem- 
edy for  the  particular  injury  condoned.  2  Bishop  on  Mar- 
riage and  Divorce,  §  33. 

It  will  be  seen  that  an  important  element  in  the  definition 
is  the  condition  on  which  the  remission  or  forgiveness  is 
granted.  It  is  upon  the  condition  subsequent  that  the  offense 
shall  not  be  repeated,  and  that  the  forgiven  party  will  treat 
the  other  with  kindness.  If  the  condition  had  been  violated 
in  this  case,  as  alleged  in  the  petition,  then,  it  seems  to  us, 
that  it  was  proper  to  allow  the  wife  to  give  evidence  of  the 
acts  of  cruel  treatment  before  as  well  as  after  the  condona- 
tion, for,  as  we  have  seen,  it  was  not  necessary  that  the  acts 
occurring  afterwards  should,  of  themselves,  independent  of 
those  occuring  before,  constitute  a  cause  for  a  divorce. 

Had  the  case  proceeded  in  a  diilerent,  and  perhaps  a  more 
usual  and  natural  way,  the  petition  would  have  alleged  the 
cruel  treatment,  &c.,  the  defendant  would  have  pleaded  the 
condonation  in  defense,  and  the  petitioner  would  have  re- 
plied the  subsequent  acts  as  a  violation  of  the  implied  con- 
dition on  which  the  condonation  took  place.  It  is  dedded 
by  this  court,  in  Lewis  v.  Lewis,  9  Ind.  105,  that  condonation 
must  be  specially  pleaded.  But  that  rule  cannot  apply  ^^ 
a  case  like  this  where  the  petitioner  sets  up  the  condonation, 
and  then  also  alleges  the  violation  of  its  condition.  As  wiH 
.be  jseen  by  referring  to  Jthe  jpetition,  she  allies  the  Jiving  io* 
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gether  after  their  marriage,  their  separation,  their  reconcilia- 
tion and  living  together  again,  and  then  the  subsequent  acts 
of  misconduct  on  his  part.  In  such  a  case,  it  is  not  neces- 
sary for  the  defendant  to  plead  the, condonation*  in  order  to 
have  the  benefit  of  it.  As  the  pleadings  stood,  the  court 
committed  no  error  in  hearing  the  evidence  to  which  objec- 
tion was  made. 

Again,  the  defendant  complains  of  the  admission  of  certain 
evidence  of  statements  made  by  his  wife,  in  his  absence, 
tending  to  show  a  failure  on  his  part  to  provide  for  his  fam- 
ily. But  we  need  not  decide  this  point,  for  the  reason  that 
all  the  evidence  fails  to  show  that  the  defendant  did  fail  to 
provide  for  his  family.  If  there  were  no  other  cause  alleged 
for  a  divorce  than  his  failure  to  provide,  the  case,  on  the  evi- 
dence, would  be  clearly  with  the  defendant. 

Upon  the  question  of  cruel  treatment,  we  think  the  evi- 
dence was  sufficient  to  justify  the  finding  of  the  court.  It  is 
true  that  most  of  the  acts  of  cruel  treatment  took  place  prior 
to  the  condonation,  but  there  were  acts  occurring  after- 
wards, sufficient  to  revive  the  right  to  sue  for  those  which 
occurred  before.  Among  other  facts,  one  witness  swore  that 
he  "saw  her  come  out  of  the  back  door  of  his  house,  and  his 
foot  was  after  her."  The  court  may  have  inferred  from  this 
that  she  was  forcibly  expelled  from  the  house. 

The  judgment  is  affirmed,  with  costs. 

W.  R.  Pierse  and  H.  D,  Thompson^  for  appellant. 

R.  Lake  and  y.  A,  Harrison,  for  appellee. 


JuuAN  V.  Beal. 

Supreme  Court. — Rulings  of, — ^The  inferior  courts  of  this  State  ai«  bound  by 
tJie  rulings  of  the  Supreme  Court  until-lhey -are overruled  by  it. 


^ 
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APPEIAL  from  the  Madison  Circuit  Court 

BusKiRK,  J. — ^This  is  the  second  time  that  this  cause  has 
been  in  this  court.  It  will  be  found  reported  in  2(>  Ind  22a 
The  question  involved  when  the  case  was  here  before  was 
as  to  the  correctness  of  the  ruling  of  the  court  below  in  sus- 
taining a  demurrer  to  the  second  paragraph  of  the  reply. 
This  court  held  that  the  court  erred  in  sustaining  the  demur- 
rer, and  for  that  cause  reversed  the  case  and  remanded  the 
cause,  "with  directions  to  overrule  the  demurrer  to  the  reply, 
and  for  further  proceedings/'  The  decision  was  rendered  at 
the  May  term,  1866. 

We  are  informed  by  the  record,  that  at  the  August  term, 
1868,  of  the  Madison  Circuit  Court,  the  appellee  again  de- 
murred to  the  second  paragraph  of  the  reply,  and  that  the 
court  below,  in  plain  violation  of  the  decision  and  orders  of 
this  court,  sustained  the  demurrer  to  the  reply.  Whereupon, 
the  appellant  withdrew  his  denial,  and  refused  to  plead  further, 
and  judgment  was  rendered  for  the  appellee;  and  the  appel- 
lant has  again  been  compelled  to  bring  his  case  to  this  court 
to  obtain  a  reversal  of  the  erroneous  and  improper  ruling 
of  the  court  below. 

There  was  no  amendment  to  the  reply  after  the  case  was 
decided  in  this  court.  The  reply  stood  just  as  it  did  when  this 
court  reversed  the  ruling  of  the  court  below  and  directed 
that  court  to  overrule  the  demurrer  to  the  reply.  The  court 
below  disregarded  the  decision  and  orders  of  this  court,  and 
again  sustained  a  demurrer  to  the  reply.  The  inferior  courts 
of  this  State  are  bound  by  the  rulings  of  this  court  until 
they  are  overruled  by  it.    Leard  v.  Leard,  30  Ind.  171. 

It  is  the  duty  of  the  inferior  courts  of  this  State  to  implic- 
itly obey  and  execute  in  good  faith  the  decisions  and  orders 
of  this  court,  and  if  this  be  not  done  the  administration  of 
justice  would  become  a  farce  and  a  reproach.  "The  rever- 
sal by  this  court,  ex  vi  temUtn,  vacates  the  judgment  of  the 
court  below,  without  any  action  of  that  court.  On  the  filing 
of  the  certified  opinion  of  this  court  in  the  clerk's  office  of 
the  circuit  eourt,  it  was^the  dut^  of  that  court  to  proceed 
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with  the  cause  from  the  point  reached  by  the  judgment  of 
reversal."  Cox  v.  Pruitt,  25  Ind.  90.  We  have  examined 
the  question  presented  by  the  ruling  of  the  court  upon  the 
demurrer  to  the  reply,  and  we  are  entirelysatisiied  with  the 
former  decision  of  this  court. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
mandedy  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  reply,  and  for  further  proceedings  in  accord- 
ance with  this  opinion  and  judgment 

y.  DaviSf  y.  B.  yulian,  and  %  F.  yulian^  for  appellants. 

7.  W.  Sansbery^  for  appellee. 


MooNEY  and  Another  v.  Musser  and  Others.  ,^  sts 

107   688 

PLEADiMa — CouHUr  Claim. — Suit  on  an  account  for  advancements  made  by  the 
plaintiff  as  factor  of  the  defendant,  upon  a  quantity  of  leather  consigned  by 
the  phuntiff  to  the  defendant  for  sale.  Answer,  that  the  plaintiff  was  acting 
as  factor  of  the  defendant,  and  as  such  had  in  his  possession  a  certain  large 
k  qnantity  of  the  defendant's  leather  of  a  certain  value;  that  before  that  time 
the  plaintiff  had  been  instructed  by  the  defendant  not  to  sell  said  leather  for  less 
than  thirty  cents  per  pound  over  and  above  all  costs  and  charges;  but  that  in  vio- 
lation of  such  instruction,  the  plaintiff  sold  said  leather  for  thirty  cents  per  pound, 
subject  to  all  costs  and  charges,  wherefore  the  price  of  the  leather  was  reduced 
to  twenty  cents  per  pound,  above  costs  and  charges;  and  the  answer  churned 
damages  in  a  certain  sum  as  a  counter  claim,  asking  judgment,  &c. 

JSeld^  that  the  answer  set  up  a  good  counter  daim. 

Interrogatoues.— //2rv  Used^-^iyat  answers  of  a  defendaiit  under  oath  to 
interrogatories  propounded  to  him  by  the  plaintiff,  under  section  303  of  the 
code,  caxmot  be  used  in  support  of  a  motion  to  strike  out  an  answer  of  gen- 
eral deniaL 

APPEAL  from  the  Marion  Civil  Circuit  Court. 

Pettit,  C.  J. — ^This  suit  was  brought  by  the  appellees  to 
recover  a  balance  upon  an  account  stated,  which  it  was  al- 
leged had  accrued  to  them  as  factors  of  the  appellants,  for 
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advancements  made  upon  certain  large  quantities  of  leather 
consigned  to  them  by  the  appellants  for  sale. 

The  appellants  answered  in  three  paragraphs,  first,  by  gen- 
eral denial ;  second,  by  counter  claim ;  third,  by  set-off  The 
second  paragraph  is,  in  substance,  that  the  plaintiffs  were  act- 
ing as  factors  of  the  defendants  and  as  such  had  in  their  pos- 
session a  large  quantity  of  the  defendants'  leather^  to  urit, 
twelve  thousand  pounds,  and  of  the  value  of  four  thousand 
dollars ;  and  that  before  that  time  the  plaintiffs  had  been  in- 
structed by  the  defendants  not  to  sell  said  leather  for  less 
than  thirty  cents  per  pound  over  and  above  all  costs  and 
charges,  but  that  in  violation  of  such  instructions,  they  sold 
the  same  for  thirty  cents  per  pound,  subject  to  all  costs  and 
charges,  wherefore  the  price  of  the  leather  was  reduced  to 
twenty  cents  per  pound  above  costs  and  charges ;  and  they 
claimed  damages  of  twelve  hundred  dollars,  which  they  set 
up  as  a  counter  claim,  asking  judgement,  &c. 

The  third  paragraph  is  the  same  in  substance  as  the  sec- 
ond, setting  up  the  same  subject-matter  as  in  the  former,  and 
by  way  of  set-off.  Separate  demurrers,  for  want  of  sufficient 
facts,  were  sustained  to  these  paragraphs. 

We  cannot  conceive  of  a  better  counter  claim,  nor  one 
better  pleaded,  than  the  second  paragraph  sets  up ;  and  the 
court  erred  in  sustaining  a  demurrer  to  it  How  it  might 
be  avoided  by  a  proper  reply  is  not  for  us  to  say,  but  the 
answer  upon  its  face  is  clearly  good.  If  it  had  not  been 
thus  set  up,  the  defendants  could  never  have  maintained  suit 
upon  it  except  at  their  own  costs.  2  G.  &  H.  91,  sec.  59; 
Id.  92,  sec.  60;  Woodruff  V.  Garner^  27  Ind.  4.  The  third 
paragraph  we  hold  to  be  a  duplicate,  in  substance,  of  the  sec- 
ond, and  it  mfght,  for  that  reason,  have  been  stricken  out  on 
motion,  and  as  the  same  result  was  reached  by  sustaining 
the  demurrer  to  it,  we  cannot  say  that  the  action  of  the  court 
in  this  respect  was  such  an  error  as  the  appellants  have  a 
right  to  complain  of. 

There  were  interrogatories  filed  by  the  appellees  and  an- 
swered by  the  appellants^  and  on  the  filing  of  the  aoswecs^ 
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the  court,  on  the  motion  of  the  appellees,  struck  out  and  set 
aside  the  general  denial.  This  was  error.  The  general  de- 
nial is  not  sham  pleading  on  its  face,  and  the  court  cannot 
use  answers  to  interrogatories  to  show  it  to  be  such.  They 
can  only  "be  used,  or  not,  on  the  tnal^  at  the  option  of  the 
party  requiring  them."  2  G.  &  H.  189,  sec.  303.  See  Bog-- 
gess  V.  Davis,  decided  at  this  term,  ante,  p.  82. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
with  instructions  to  the  court  below  to  overrule  the  demurrer 
to  the  second  paragraph  of  the  answer,  and  the  motion  to' 
strike  out  the  first  paragraph  of  the  answer,  and  for  further 
proceedings. 

BusKiRK,  J. — I  disagree  with  this  opinion  so  far  as  it  re- 
lates to  striking  out  the  first  paragraph  of  the  answer  for  the 
reason  stated. 

y.  E.  McDonald  and  E.  M.  McDonald^  for  appellants. 

U.  y.  Hammond  and  Z.  Howland,  for  appellees. 
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154     84 


Wnx. — Attestation. — It  is  not  necessary  to  the  due  execution  of  a  will  that  the 
testator  should  in  any  manner  indicate  to  the  witnesses  who  attest  it  that  the 
instrument  is  the  will  of  the  person  executing  it. 

APPEAL  from  the  Vanderburg  Common  Pleas* 

WoRDEN,  J. — ^This  was  a  proceeding  under  the  statue,  by 
the  appellants  against  the  appellees,  to  set  aside  the  probate 
of  the  will  of  Octavia  £.  Lewis,  and  have  the  same  declared 
void  Demurrer  to  the  complaint  sustained,  and  exception. 
Final  judgment  for  defendants. 

It  was  alleged  that  the  will  was  not  duly  executed,  because 
of  the  facts  stated  as  follows,  viz. : 

"  That  on  the  day  of  the  date  of  the  instrument,  said  Oc- 
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tavia  E.  brought  the  same  to  the  office  of  Brown,  Dunker- 
son  &  Co.,  Evansville,  and  folding  the  paper  on  which  said 
instrument  was  written,  so  as  to  conceal  the  whole  of  the 
writing  thereon,  said  to  William  Brown  and  Robert  K.  Dun- 
kerson,  who  were  present,  '  Gentlemen,  I  want  you  to  wit- 
ness my  signature.'    Whereupon  she  wrote  her  name  upon 
said  paper  (the  writing  thereon  being  all  the  time  concealed 
from  them  by  the  manner  in  which  the  paper  had  been  folded), 
in  the  presence  of  said  Brown  and  Dunkerson,  who  then  and 
there  wrote  their  names  upon  said  paper  as  witnesses  to  said 
signature,  the  writing  upon  said  paper  being  all  the  time 
concealed  from  said  Brown  and  Dunkerson ;  that  said  Octa- 
via  E.  did  not,  during  said  interview,  nor  at  any  other  time, 
communicate  to  said  Brown  and  Dunkerson,  or  either  of 
them,  that  the  writing  upon  the  paper  to  which  they  had 
signed  their  names  was  a  will,  nor  were  they  ever  so  in- 
formed; nor  did  said  deceased  ever  speak  any  word  indicat- 
ing to  said  Brown  and  Dunkerson,  or  either  of  them,  that 
said  instrument  was  a  will ;  nor  did  they  ever  know  the  £ict 
in  the  lifetime  of  said  Octavia  E.;  that  she  did  nothing,  at 
the  time  of  signing  the  paper,  indicating  an  intention  to  pub- 
lish, declare,  or  deliver  said  instrument  as  a  deed,  a'wiU,  or 
any  other  instrument.    The  folding  of  the  paper,  the  silentiy 
writing  her  name,  by  deceased,  the  request  above  mentioned, 
the  silently  writing  of  their  names  by  Brown  and  Dunkerson, 
being  all  that  was  said  or  done  on  the  occasion ;  that  the  in- 
strument is  in  the  handwriting  of  one  Horatio  Q.  Wheeler, 
and  not  in  handwriting  of  the  deceased ;  that  said  Brown  and 
Dunkerson,  nor  either  of  them,  ever  saw  or  heard  of  said 
instrument  except  as  above  stated ;  nor  did  either  of  them 
know  that  said  signing  was  the  signing  of  any  instrument 
till  since  the  death  of  the  said  Octavia  E.;  that  the  writing 
of  the  name  by  said  deceased,  in  the  manner  above  stated, 
and  the  writing  of  their  names  by  said  Brown  and  Dunkerson^ 
in  the  manner  aforesaid,  is  all  the  signing,  attestation,  or  sub- 
scription ever  done  to  said  instrument;  and  therefore  said  will 
was  never  duly  attested/'  etc. 
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The  statute  provides,  that  "  no  will  except  a  noncupative 
will  shall  ailect  any  estate,  unless  it  be  in  writing,  signed  by 
the  testator,  or  by  some  one  in  his  presence,  with  his.  con- 
sent, and  attested  and  subscribed  in  his  presence  by  two  or 
more  competent  witnesses/'    2  G.  &  H.  555,  sec.  18. 

The  question  raised  by  the  pleading  is,  whether,  in  order 
to  a  due  execution  of  a  will,  it  is  necessary  that  the  testator 
should  in  any  manner  indicate  to  the  witnesses  who  are 
called  upon  to  attest  the  same,  that  the  instrument  or  docu* 
ment  thus  to  be  executed  and  attested  is  the  will  of  the  par- 
ty executing  the  same. 

We  have  been  favored  with  able  and  exhaustive  briefs  on 
this  question,  by  the  counsel  on  each  side  of  the  c^use,  who 
have^  respectively,  cited  a  large  number  of  cases  and  text 
books  bearing  upon  the  questioit.  We  shall  not  go  into  a 
discussion  of  the  authorities  upon  this  question ;  they  are  in 
some  degree  conflicting.  We  may  quote  the  following  pas? 
sage  from  an  elementary  writer :  **  The  mere  fact  that  one 
calls  upon  witnesses  to  subscribe  a  paper,  as  witnesses  of  its 
execution,  is,  no  doubt,  abundant  evidence  of  his  acknowl- 
ment  that  he  executed  it  And  the  distinction  may  be  rather 
nice,  when  it  is  admitted  the  witness  need  not  know  the 
contents  of  a  will,  to  argue  that  they  should  be  made  aware, 
either  by  word  or  act,  that  the  testator  declared  or  recog- 
nized, in  some  way,  the  paper  to  be  his  will.  But  such 
would  seem  to  be  the  fair  implication  of  the  word  attested, 
in  the  statute  in  regard  to  the  execution  of  wills.  But  the 
weight  of  authofity  seems  to  be  in  the  opposite  direction!*  i 
Redfield  on  Wills,  223. 

We  are  satisfied  that  the  weight  of  authority  is  as  stated 
in  the  above  quotation,  and,  therefore,  that  the  will  in  ques- 
tion was  duly  executed. 

The  judgment  below  is  affirmed,  with  costs. 

« 

Downey,  J. — I  fully  concur  in  the  result  announced  in  the 
foregoing  opinion,  but  I  do  not  agree  that  the  question  raised 
for  our  decision  is  that  stated  in  the  opinion.    The  question 
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is  not,  in  my  judgment,  whether,  in  order  to  a  due  execution 
of  a  will,  it  is  necessary  that  the  testator  should  in  any  man* 
ner  indicate  to  the  witnesses  who  are  called  upon  to  attest 
the  same,  that  the  instrument  or  document  thus  to  be  exe- 
cuted and  attested  is  the  will  of  the  party  executing  the 
same.  The  opinion,  by  answering  this  question  in  the  neg- 
ative, does,  in  my  judgment,  decide  more  than  is  involved  in 
the  case.  There  were  indications,  and  very  strong  ones  too, 
that  the  paper  was  a  will.  The  very  fact  that  it  was  to  be 
signed  in  the  presence  of  two  witnesses  and  attested  and 
subscribed  by  them,  which  ceremony  does  not,  by  our  law, 
attend  the  execution  of  any  other  instrument,  and  that  it  was 
so  executed,  indicated  that  it  was  a  will.  Hence  I  think 
that  the  court  need  not,  and  should  not,  in  this  case,  decide 
that  no  "  indication  "  of  its  *being  a  will  is  necessary  to  its 
validity.  But  as  it  is  shown  by  the  facts  that  the  testatrix 
went  to  the  persons  who  were  chosen  by  her  to  be  the  wit- 
nesses, produced  the  paper  already  written,  told  them  that 
she  desired  them  to  witness  her  signature,  and  thereupon 
signed  the  paper  in  the  presence  of  the  witnesses,  who  then 
and  there  wrote  their  names  to  it  as  witnesses,  the  question 
in  the  case  is,  whether  or  not  it  was  necessary  that  she  should, 
in  addition,  have  stated  to  the  witnesses  that  it  was  her  wilL 
I  decide  that  it  was  not  necessary  that  she  should  have  made 
such  statement^  and  that  the  will  was  properly  signed  by  the 
testatrix  and  attested  and  subscribed  by  the  witnesses  with- 
out such  statement  . 

A.  Igkhart  and  y.  %  Chandler,  for  appellants. 

y.  M.  Shackelford,  L.  Q.  DeBruler,  and  C.  A.  DeBruler,  for 
appellees. 
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The  Board  of  Commissioners  of  Morgan  County  v,  Tar- 

LETON  and  Another. 

APPEAL  from  the  Morgan  Common  Pleas. 

WoRDEN,  J. — ^We  affirm  the  judgment  in  this  case  upon 
the  authority  of  the  case  of  the  same  appellant  against  Hoi- 
man  and  another,  decided  at  the  present  term  of  this  court, 
ante^  p.  256,  as  that  case  ^ecides  all  the  questions  involved 
in  this. 

The  judgment  below  is  affirmed,  with  costs. 

W,  R.  Harrison  and  W.  S.  S/iir/ey,  for  appellant 

C  R  McNutt,  W.  A.  Montgomery^  and  G.  W.  Grubbs,  for 
appellees. 


Biddle  v.  Reed. 

APPEAL  from  the  Allen  Circuit  Court. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  for  the  recovery  of  other  instalments  of  rent 
on  the  same  lease  that  was  the  foundation  of  the  action  in 
the  case  between  the  same  parties,  decided  by  this  court  at 
the  present  term,  33  Ind.  529.  The  defenses  were  the  same, 
and  the  questions  presented  here  are  the  same,  as  in  that  case. 

For  the  reasons  there  given,  the  judgment  is  affirmed,  with 
five  per  cent,  damages  and  costs. 

L.  M.  Ninde^  for  appellant. 

y.  A.  Fay,  for  appellee. 
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Hereth  and  Another  v.  Davis  and  Others. 

APPEAL  from  the  Marion  Common  Pleas. 

Downey,  J. — ^This  action  was  upon  two  promissory  notes 
similiar  to  the  note  in  the  case  at  this  term  by  the  same  ap- 
pellants against  Meyer  (33  Ind.  511),  executed  at  the  same 
time  and  for  the  same  consideration  as  the  note  in  that  case. 

There  was  a  trial  by  jury,  verdict  and  judgment  for  the 
appellees.  Motion  for  a  new  trial  overruled,  bill  of  excqh 
tions  copied  into  the  record,  but  not  signed  by  the  judge. 

There  is  no  question  in  the  case  not  already  decided  by 
this  court  in  the  case  to  which  we  have  referred 

The  judgment  is  affirmed,  with  two  per  cent,  damages  and 
co^ts. 

y.  E.  McDonald,  A.  Z.  Roache,  E.  M.  McDonald,  %  M. 
Butler,  P.  W.  Bartliolomew.  A.  G.  Porter,  B.  Harrison,  and 
W.  P.  Fishbcuk,  for  appellants. 

F.  Rand  and  R,  H.  HaU,  for  appellees. 
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OF  Indianapolis. 

Promissory  Note. — Payable  in  Bank* — Indorsee, — In  a  suit  on  a  promissory 
note  made  payable  to  order  or  bearer  in  a  bank  in  this  State,  broti£^  by  an  in- 
dorsee against  the  maker,  the  fact  that  the  note  was  procnred  by  fiand  does 

'  not  constitute  a  good  defense,  if  the  plaintiff  purchased  the  note  for  a  nin- 
able  consideration,  in  the  usual  course  of  business,  before  it  was  doe,  ind 
without  notice  of  the  fraud. 

Same.— Ptf&n/  Je(fi/.— The  words,  "this  note  is  given  for  potent  ri^t,"  writ- 
ten on  the  margin  of  such  a  note  will  not  authorize  the  jury  in  such  action  oB 
said  note  to  infer  that  any  indorsee  thereof  had  knowlec^  or  notice  that  the 
patent  for  which  the  note  was  given  was  of  no  value,  or  that  the  note  was 
procured  by  fraud. 
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Sams. — Purchaser  with  Notice. — ^Where  such  a  note  has  been  procured  of  the 
maker  by  the  fraud  of  the  payee,  by  whom  it  has  been  indorsed  to  a  third  per- 
son, another  person  who  has  purchased  the  note  of  such  indorsee  with  actual 
knowledge  that  it  was  so  procured,  or  with  notice  of  any  facts  indicating  to  a 
reasonably  prudent  man  that  it  was  so  procured,  cannot  recover  in  a  suit  on 
the  note  against  the  maker,  unless  said  third  person  of  whom  he  purchased  it 
was  an  innocent  holder  for  value. 

Same. — Purchaser  from  Innocent  Holder, — A  person  to  whom  a  promissory 
note  governed  by  the  law  merchant  has  been  transferred  or  indorsed,  for  a  val- 
uable consideration,  before  it  was  due,  by  an  innocent  holder  thereof  for  value, 
may  recover  on  it  against  the  maker,  though  he  knew  at  the  time  he  purchased 
it  that  it  had  been  procured  of  the  maker  by  the  fraud  of  the  payee. 

Same. — Holder  in  Good  Faiih, — One  who  purchases  a  promissoxy  note  negoti- 
able by  the  law  merchant,  for  a  valuable  consideration,  before  maturity,  with- 
out notice  of  any  equities  existing  between  the  original  parties  to  the  note,  or 
of  any  fraud  having  been  used  to  procure  the  execution  of  the  note,  is  to  be 
deemed  a  holder  in  good  faith. 

Same. — Notiee, — Inadequacy  of  Price. — ^Whether  inadequacy  of  the  price  asked 
for  a  note  offered  for  sale  is  a  circumstance  indicating  to  the  purchaser  that  it 
was  procured  by  fraud,  is  a  qaestion  for  the  jury. 

APPEAL  from  the  Marion  Common  Pleas. 

Downey,  J. — ^This  was  an  action  predicated  upon  a  prom- 
issory note,  payable  at  a  bank  in  this  State,  and  having  in 
the  margin  thereof  the  words,  "  This  given  for  patent  right." 
It  was  pajmble  to  one  Hartwell,  by  him  indorsed  to  Noble, 
and  by  him  to  the  appellee.  It  was  executed  at  the  same 
time,  and  for  the  same  consideration,  as  the  note  in  the  case 
decided  at  this  term  in  which  Hereth  and  another  were  ap- 
pellants and  Meyer  was  appellee,  33  Ind.  511.  The  defense  set 
up  was  the  same  as  the  defense  in  that  case.  The  jury  found 
for  the  plaintif]^  and  in  answer  to  interrogatories,  found  that 
neither  Noble  nor  the  appellee  had  any  notice  of  any  defense 
to  the  note,  at  or  before  the  time  when  they  purchased  the 
note. 

The  case  is  before  us  on  the  alleged  error  of  the  common 
pleas  in  refusing  a  new  trial.  The  evidence  is  set  out  in  the 
bill  of  exceptions,  and  also  certain  charges  which  the  court 
refused  to  give,  and  others  which  were  given,  to  which  the 
appellants  excepted. 

There  is  a  preliminary  question.    In  the  record  there  are 
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copied  the  interrogatories  and  answers  of  the  defendants 
thereto,  and  two  affidavits  for  continuance,  which  are  not 
made  part  of  the  record  in  any  proper  way ;  also  the  first 
and  fourth  paragraphs  of  the  defendant's  answer,  which  the 
record  shows  were  withdrawn.  A  motion  is  made  to  strike 
out  these  parts  of  the  record. 

We  think  the  motion  ought  to  be  sustained.  An  intelli- 
gent clerk  can  have  no  reasonable  excuse  for  thus  encum- 
bering and  swelling  the  record. 

The  first  assigned  error,  arising  out  of  the  overruling  of 
the  motion  for  a  new  trial,  is  the  giving  of  instructions  lo, 
II,  12,  13,  and  15,  by  the  court  to  the  jury.  They  are  as 
follows : 

"  loth.  The  note,  being  made  payable  iA  a  bank,  in  this 
State,  is  by  our  laws  commercial  or  negotiable  paper,  and 
the  defendants  who  put  such  paper  in  circulation  cannot  set 
up  as  a  defense  against  the  plaintiff  that  the  note  was  pro- 
cured by  fraud,  if  the  plaintiff  purchased  the  note  for  a  val- 
uable consideration,  in  the  usual  course  of  business  before  it 
was  due,  and  without  notice  of  the  fraud." 

"  I  ith.  On  the  margin  of  the  note  in  suit  are  written  the 
words,  '  This  note  is  given  for  patent  right.*  These  words 
alone  will  not  authorize  you  to  infer  that  the  plaintiff  or  her 
agents,  or  the  defendant  Noble,  had  knowledge  or  notice 
that  the  patent  for  which  the  note  was  given  was  of  no  value, 
or  that  the  note  was  procured  by  fraud." 

"  1 2th.  When  the  note  was  offered  for  sale  to  the  plain- 
tiff, she  or  her  agents  were  not  bound,  from  seeing  the  words 
'This  is  given  for  patent  right*  written  on  the  margin  of  the 
note,  to  make  any  inquiry  of  the  makers  or  others  as  to  the 
patent  right,  to  ascertain  its  value  or  whether  any  fraud  had 
been  used  in  procuring  its  sale ;  for  patent  rights  are  legiti- 
mate subjects  of  sale ;  but  if  the  plaintiff  or  her  agents  had 
actual  knowledge,  or  notice  of  facts  or  circumstances  from 
any  source,  indicating  that  the  note  was  procured  by  fraud- 
ulent means,  then  the  plaintiff  would  not  be  an  innocent 
purchaser ;  and  if  there  was  fraud  practiced  by  the  payee  of 
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the  note,  by  means  of  which  it  was  procured  to  be  made,  the 
plaintifT  cannot  recover  against  the  makers  of  the  note,  un- 
less you  find  that  the  defendant  Noble,  of  whom  the  plain- 
tiff purchased  the  note,  had  no  knowledge  or  notice  of  fraud; 
the  rule  of  law  being  that  an  innocent  purchaser,  one  who 
acquired  the  .paper  in  good  faith,  may  transfer  it  before  it  is 
due  for  a  valuable  consideration,  even  to  one  who  has  notice 
of  the  note  having  been  procured  by  fraud,  and  the  person 
to  whom  it  is  so  transferred  or  endorsed  will  be  entitled  to 
recover  against  the  makers.'' 

**  1 3th.  The  purchasers  of  negotiable  paper,  for  a  valuable 
consideration,  before  maturity,  without  notice  of  any  equities 
existing  between  the  original  parties,  or  of  any  fraud  having 
been  used  to  procure  the  execution  of  the  note,  or  which  is 
the  same  thing,  actual  knowledge  or  notice  of  facts  and  cir- 
cumstances indicating  to  the  mind  of  a  reasonably  prudent 
man  that  the  note  was  procured  by  fraudulent  means,  are  to 
be  deemed  as  holders  in  good  faith*" 

"  iSth.  If  either  Noble  or  the  plaintiff  or  both  of  them 
received  the  note  in  question  by  endorsement,  in  the  usual 
course  of  business,  before  it  was  due,  for  a  valuable  consid- 
eration, without  any  knoweldge  that  it  was  subject  to  any 
defense,  the  jury  must  find  for  the  plaintiff  against  the  de- 
fendants  Langsdale  and  Hereth,  the  makers  of  the  note." 

The  tenth  instruction  seems  to  us  to  contain  a  correct 
statement  of  the  law.  It  is  expressly  provided  by  statute, 
that  promissory  notes  made  payable  to  order  or  bearer,  in  a 
bank,  in  this  State,  shall  be  negotiable  as  inland  bills  of  ex- 
change. I  G.  &  H.  450,  sec.  6.  The  law  with  reference  to 
such  paper  is  certainly  as  laid  down  by  the  court  in  this 
charge. 

With  reference  to  the  eleventh  charge,  and  that  part  of  the 
twelfth  which  speaks  of  the  effect  of  the  words  of  the  mem- 
orandum on  the  margin  of  the  note,  as  evidence,  we  think 
the  charges  were  correct  We  have  already  so  decided  in 
the  case  to  which  we  have  already  referred,  between  these 
same  appellants  and  another  party.  As  to  the  other  branch  of 
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the  twelfth  charge,  it  is  well  settled  that  if  the  plaintifis  were 
purchasers  of  the  note  for  value,  before  its  maturity,  and 
without  notice  of  any  infirmity  in  the  paper,  it  could  make 
no  difference  whether  Noble  was  or  was  not  an  innocent 
holder.  In  Chitty  on  Bills,  79,  it  is  said,  **  In  general,  the 
circumstance  of  a  bill  or  note  having  been  obtained  without 
adequate  consideration,  or  even  by  duress  or  fraud,  or  mis- 
applied by  an  agent  to  his  own  use,  aflbrds  no  defense  where 
the  instrument  comes  into  the  possession  oi^bonafide  hold- 
er for  value,  without  notice,  and  before  it  is  due.  It  is  but 
just,  that  if  one  of  two  innocent  persons  must  sustain  a  loss, 
he  who  has  suffered  a  negotiable  security  with  his  name  at- 
tached to  it  to  get  into  circulation  ought  to  bear  the  loss, 
and  seek  his  remedy  against  the  person  who  improperly 
passed  the  instrument" 

Again,  it  is  well  settled,  that  the  purchaser  of  commercial 
paper  from  one  who  is  an  innocent  holder  for  value,  may  re- 
cover on  it,  notwithstanding  he  knew  that  there  were  defim- 
ses  against  the  note,  at  the  time  he  took  it  Hascall  v.  WhU- 
mare^  19  Me.  102;  Smith  v.  Hiscock^  14  Me.  449. 

The  thirteenth  charge  was  in  accordance  with  the  well  es- 
tablished rule  of  law,  and  gave  the  jury  a  correct  statement 
as  to  the  persons  who  are  to  be  regarded  as  holders  of  paper 
in  good  faith. 

The  next  point  made  is  that  the  court  erred  in  refusing  to 
instruct  the  jury  as  asked  by  the  appellants. 

The  bill  of  exceptions  contains  this  statement  on  this  sub- 
ject :  "And  be  it  further  remembered  that  after  the  evidence 
had  been  concluded  and  before  the  argument  of  the  cause 
had  commenced,  the  defendants  Langsdale  and  Hereth,  by 
their  counsel,  requested  the  court  to  give  the  following  in- 
structions to  the  jury,  to  wit"  Then  follow  the  instructions 
which  were  asked. 

If  it  was  asked  that  these  charges  should  be  given  before 
the  argument  of  the  cause,  as  would  seem  to  be  inferable 
from  the  words,  then  they  were  correctly  refused  by  the 
court  for  that  reason.    But  as  this  point  is  not  made  by  the 
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appellee  we  will  examine  the  charges  which  were  asked  and 
refused    They  are  as  follows : 

"  I.  If  the  jury  find  from  the  evidence  that  the  note  sued 
upon  was  obtained  by  fraud,  and  that  the  same  was  assigned 
to  the  plaintiff  with  a  knowledge  of  the  fraud,  or  of  such 
facts  as  would  put  a  prudent  man  upon  inquiry,  they  must 
find  for  the  defendant." 

''  2.  Where  there  are  marks  of  an  unusual  character  up- 
on a  negotiable  note,  a  party  who  proposes  to  become  the 
purchaser  of  such  a  note  must,  at  his  peril,  make  himself 
acquainted  with  their  full  meaning,  and  if  by  inquiry  it  would 
lead  to  the  discovery  of  the  fact  4hat  the  instrument  was 
void  on  account  of  fraud  or  otherwise,  then  the  purchaser 
will  be  held  not  to  be  a  bona  fide  holder  of  such  note." 

''  3.  If  the  note  in  question  was  purchased  by  the  plain* 
tiff  at  a  higher  rate  of  discount  than  was  customary  with  the 
plaintiff  in  discounting  commercial  paper,  and  the  makers 
of  the  note  were  believed  by  the  plaintiff,  when  she  purchased 
the  note,  to  be  responsible  and  prompt,  the  jury  are  entitled 
to  consider  this  a  circumstance  tending  to  show  that  the 
plaintiff  when  she  purchased  the  note  was  put  upon  inquiry 
and  believed  that  the  note  was  afiected  with  some  infirmity." 
"  4.  Where  a  note  has  been  procured  by  the  payee  by  fraud, 
if  the  purchaser  of  it  buys  it  under  such  circumstances  as 
would  put  a  prudent  person  upon  inquiry,  then  he  has  no 
better  right  to  recover  upon  the  note  than  the  payee  would 
have  had." 

"5.  If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff's agents  Malott  and  Noble  bought  the  note  under  such 
circumstances  as  to  put  them  upon  inquiry  and  charge  them 
with  notice  of  the  infirmity  of  the  note,  and  if  they  believe 
that  the  note  was  procured  from  Langsdale  and  Hereth  by 
fraud,  it  is  competent  for  the  jury  to  find  in  favor  of  defend- 
ants Langsdale  and  Hereth,  and  against  the  defendant 
Noble." 

The  first  of  these  charges  was  too  indefinite  to  go  to  the 
Vol.  XXXIV.— 2S 
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jury,  and  is  liable  to  the  objection  that  it  ignores  the  legal 
proposition  which  we  have  already  laid  down,  that,  though 
the  plaintiff  knew  of  the  fraud,  yet  if  the  plaintiff's  indorser 
did  not,  and  was  an  innocent  holder,  &c.,  the  right  of  the 
plaintiff  to  recover  would  not  be  affected. 

The  ''marks  of  an  unusual  character,"  alluded  to  in  the 
second  ^charge,  are  no  other,  we  presume,  than  the  words 
written  on  the  magin  of  the  note,  expressing  what  was  the 
consideration  -of  it.  We  have  already  said  that  these  of 
themselves  were  not  sufficient  to  put  a  party  on  inquiiy. 

The  circumstance  referred  to  in  the  third  charge,  and  its 
force  and  effect  were  left  to  the  jury  by  the  court  for  what- 
ever they  were  worth,  if  there  was  evidence  from  which  the 
jury  could  find  or  infer  their  existence.  The  court  told  the 
jury,  in  the  twelfth  charge,  that  ''if  the  plaintiff  or  her  agents 
had  actual  knowledge  or ,  notice  of  facts  or  circumstances 
from  any  source,  indicating  that  the  note  was  procured  by 
fraudulent  means,  then  the  plaintiff  would  not  be  an  inno- 
cent purchaser,"  &c.  Inadequacy  of  price,  if  there  was  any, 
could  be  no  more  than  a  circumstance,  which  the  jury  might 
consider,  and  under  the  part  of  the  charges  just  quoted,  they 
were  at  liberty  to  give  it  what  weight  they  thought  it  de- 
served. The  court  was  not  bound  to  repeat  the  sanie  in- 
struction in  substance. 

The  fourth  charge  overlooks  the  rule  before  referred  to, 
that  a  purchaser  may  know  of  faults  in  the  note,  and  still  be 
protected  by  the  innocence  of  the  party  from  whom  he  ob- 
tained it,  and  should  not,  for  that  reason,  have  been  given. 
If  Noble  was  a  dona  fde  holder,  the  plaintiff  might  have 
been  aware  of  all  the  facts  concerning  the  fraud  and  still  be 
entilted  to  recover. 

There  is  no  pretense  of  any  evidence  in  the  case  tending 
to  show  that  Malott  and  Noble  were  the  agents  of  the  plain- 
tiff, as  assumed  in  the  fifth  charge.  But  if  there  was  such 
evidence,  then  charge  number  seventeen,  as  given  by  the 
court,  covered  the  ground  fully  which  was  taken  in  the  re- 
jected fifth  charge.   The  court  said  to  the  jury  in  that  charge, 
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"  If  you  believe  from  the  evidence  that  the  plaintiff's  agent 
Malott  and  Noble  bought  the  note  with  a  knowledge  of  such 
circumstances  and  facts  as  to  charge  them  with  knowledge 
or  notice  of  any  infirmity  in  the  note ;  and  if  you  believe 
that  the  note  was  procured  from  Langsdale  and  Hereth  by 
fraud,  it  is  competent  for  you  to  find  in  favor  of  the  de- 
fendants Langsdale  and  Hereth,  and  against  the  defendant 
Noble." 

It  is  proper  to  say  that  among  the  charges  given  by  the 
court  to  the  jury,  not  excepted  to,  is  the  following: 

"14,  Where  there  are  marks  of  an  unusual  character, 
upon  a  note  which  might  not,  of  themselves,  be  sufficient  to 
affect  the  purchaser  with  notice  of  any  infirmity  in  the  in- 
strument, yet  slighter  circumstances  in  such  cases  will  be 
regarded  as  having  put  the  purchaser  upon  inquiry,  or  as 
having  affected  him  with  notice  of  such  infirmity,  than  where 
no  such  marks  were  upon  the  instrument." 

We  are  satisfied  that  no  error  was  committed  by  the  court 
with  reference  to  the  charges  given,  or  those  refused. 

The  third  position  assumed  is,  that  the  court  erred  in  ad- 
mitting improper  evidence ;  and  the  fourth  ground  relates  to 
the  exclusion  of  competent,  material,  and  relevant  testimony 
offered  by  the  defendants. 

We  find  nothing  in  the  record  to  sustain  these  assign- 
ments, and  nothing  is  said  on  the  subject  in  the  appellants' 
brief.  Neither  the  motion  for  a  new  trial,  nor  the  assign- 
ment of  errors,  nor  yet  the  brief  of  the  appellants,  in  any 
way  points  out  or  specifies  any  such  irregularity. 

The  last  assignment  of  error  is  that  the  court  should  have 
granted  a  new  trial,  on  the  application  of  the  defendants,  on 
the  ground  that  the  verdict  of  the  jury  is  not  sustained  by 
sufficient  evidence. 

We  do  not  see  how  the  jury  could  have  found  otherwise 
than  as  they  did  upon  the  question  whether  the  plaintiff  was 
or  was  not  a  6ana  fide  holder  of  the  note.  The  note  was 
sold  and  indorsed  by  Hartwell,  the  payee,  to  Noble,  and  by 
him  to  the  plaintiff,  almost  immediately  afler  it  was  executed^ 
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and  at  a  time  when  the  defendants  themselves  had  not  yet 
discovered  the  fraud  and  the  worthlessness  of  the  patented 
article  of  which  they  now  complain. 

The  judgment  is  affirmed,  with  two  per  cent,  damages  and 
costs. 

A.  G.  Porter,  B.  Harrison,  IV.  P.  Fishback,  P.  W.  Barthoh- 
mew,  y.  E.  McDonald,  A.  L.  Roache,  E.  M.  McDonald,  and 
y.  M.  Butler,  for  appellants. 

Z.  Barbour,  C.  P.  Jacobs,  and  7T  H.  Bowles,  for  appellee. 


Calvert  v.  Landgraf  and  Others. 

Mortgage. — Foreclosure, — Priority  of  Lien, — A.  sold  certain  real  estate  to  B. 
to  whom  he  gave  a  title  bond  therefor,  and  B.  assigned  and  ddivered  said  title 
bond  to  a  certain  firm  to  secure  an  indebtedness  of  B.  to  said  firm.    After- 
wards B.  executed  a  mortgage  on  said  real  estate  to  dwho  assigned  it  to  D. 
Subsequently,  A.,  having  been  paid  for  the  land,  conveyed  it  in  fee  simple  to 
the  wife  of  C,  said  firm  surrendering  to  A.  the  title  bond  and  accepting  from 
C.  and  wife,  for  the  debt  due  said  firm  less  a  part  thereof  thrown  of,  a  note 
and  mortgage  on  said  land,  which  note  and  mortgage  was,  for  convenience, 
taken  in  the  name  of  one  of  the  partners,  this  arrangement  being  made  by  the 
consent  of  B.,  C.  and  wife,  and  said  firm;  D.  having  no  knowledge  of  the 
transaction,  and  said  firm  having  no  actual  knowledge  of  said  mortgage  held 
by  D.,  which  had  been  recorded. 

MfUt,  that  the  lien  of  said  mortgage  to  said  partner  was  prior  to  that  made  to  C 
and  assigned  to  D. 

APPEAL  from  the  Marion  Common  Pleas. 

Downey,  J. — ^This  was  a  suit  to  foreclose  a  mortage, 
commenced  by  the  appellant,  against  Bertha  Landgraf,  Jacob 
Landgraf,  and'  Joseph  B.  Dessar.  Dessar  sets  up  a  mortgage 
on  the  same  real  estate,  and  the  question,  and  only  question, 
is  as  to  the  priority  of  lien. 

The  facts  necessary  to  an  understanding  of  the  case  are  as 
follows :  One  Stevens  was  the  owner  of  the  lot.  He  sold 
it  to  Landgraf  and  wife,  and  gave  them  a  title  bond    They 
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assigned  and  delivered  the  title  bond  to  Dessar,  Bro.  &  Co. 
as  security  for  the  payment  of  a  debt,  on  the  7th  day  of 
Marchy  1867.  On  the  13th  of  December,  1867,  Landgraf 
and  wife  executed  the  mortgage  on  the  lotwhich  the  plain- 
tiff sought  to  foreclose,  to  one  Slatter,  who  afterwards  as- 
signed it  to  the  plaintiff 

On  the  1 8th  of  March,  1868,  Stevens,  having  been  paid 
for  the  lot,  conveyed  it  in  fee  simple  to  Eliza  Slatter,  Dessar, 
Bro.  &  Co.  surrendering  up  to  Stevens  the  title  bond  and 
accepting  from.Slatter  and  wife  notes  and  a  mortgage  on 
the  lot  for  the  debt  due  them,  less  a  part  thereof  which  they 
threw  off.  This  arrangement  was  made  by  the  consent  of 
Dessar,  Bro.  &  Co.,  Landgraf  and  wife,  and  Slatter  and  wife. 
The  notes  and  mortgage  from  Slatter  and  wife  for  the  debt 
due  to  Dessar,  Bro.  &  Co.,  were  executed  to  Dessar,  a  mem- 
ber of  the  firm  of  Dessar,  Bro.  &  Co.,  for  convenience.  Des- 
sar, Bro.  &  Co.  had  no  actual  notice  of  the  mortgage  of 
plaintifi)  and  he  had  no  knowledge  of  the  transaction  of 
March  i8th,  1868. 

Dessar,  Bro.  &  Co.  had  the  first  lien,  by  virtue  of  the  as- 
signment to  them  of  the  title  bond  But  Calvert  insists  that 
on  account  of  their  giving  up  the  title  bond  that  the  fee 
might  be  vested  in  Mrs.  Slatter  by  the  deed  from  Stevens, 
and  taking  the  notes  and  a  mortgage  on  the  same  premises 
to  secure  them,  in  some  way  had  the  efiect  to  postpone  their 
claim  and  give  him  priority.  We  cannot  see  how  this  can  be 
so,  and  we  are  not  referred  to  any  authority  in  support  of  the 
position.  The  arrangement  was  no  injury  to  Calvert,  but 
rather  a  benefit,  inasmuch  as  Dessar,  Bro.  &  Co.  threw  off  a 
part  of  their  claim,  and  thereby  made  it  easier,  instead  of 
more  difficult  for  Calvert  to  make  his  money. 

The  yielding  up  of  the  title  bond  by  Dessar,  Bro.  &  Co.  and 
at  the  same  time  taking  in  lieu  thereof  the  mortgage  cannot, 
vre  think,  be  construed  into  a  waiver  of  their  lien,  or  a  post- 
ponement thereof  It  is  true  that  the  form  of  the  security 
was  changed.  After  the  arrangement  of  March  i8th,  1868, 
Dessar  held  the  evidences  of  debt  instead  of  the  firm  of  which 


390  SUPREME  COURT  OF  INDIANA. 

Sutherland  and  Others  v,  Venazd  and  Others. 


he  was  a  member,  and  he  held  the  notes  of  Slatter  and  wife 
and  a  mortgage  on  the  lot,  instead  of  the  note  of  Landgraf 
and  the  title  bond.  But  the  debt  was  the  same,  and  they  had 
never  for  a  moment  given  up,  or  thought  of  giving  up  their 
lien  on  the  property.  We  do  not  regard  the  fact  that  the 
mortgage  of  Calvert  was  of  record  as  material  •  in  the  case. 
His  mortgage  was  always  a  slender  security.  It  was  taken 
from  mortgagors  who  had  no  legal  title  to  the  property,  and 
had  already  assigned  away  all  the  evidence  they  had  of  any 
equitable  claim  to  the  lot.  At  most,  he  had.  only  the  right 
to  a  lien  on  the  equitable  interest  of  Landgraf  and  wife  in 
the  title  bond,  which  had  been  previously  assigned  away,  and 
that  only  entitled  him  to  redeem  by  paying  off  the  debt  to 
Dessar,  Bro.  &  Co.  or  to  claim  subject  to  it 

Judgment  affirmed,  with  costs. 

y.  S.  Harvey  and  N.  Van  Ham^  for  appellant. 

y.  T.  Dye  and  A.  C.  Harris^  for  appellees. 


SuTHERiAND  and  Others  v.  Venard  and  Others^ 

Exceptions. — Farm  of. — Written  and  Oral  Instmctums, — On  the  trial  of  a 
cause,  the  court  was  requested,  at  the  proper  time,  hy  the  defendant,  to  diacge 
the  jury  in  writing,  but  disregarding  the  request,  gave,  wiUi  certain  written 
instructions,  certain  verbal  explanations  thereof  and  verbal  instructioiis.  Kq 
objection  was  made  at  the  time  the  instructions  and  explanations  were  beii^ 
given,  but  after  they  had  been  given,  and  the  bailiff  had  been  sworn  to  take 
charge  of  the  jury,  and  before  the  jury  retired,  the  defendant's  attorney  stated 
that  he  excepted  to  the  instructions;  and  when  asked  to  spediy  which  instruc- 
tions he  excepted  to,  he  said  that  he  excepted  to  all,  and  that  all  indnded  each. 

Held,  that  this  exception  was  sufficiently  specific  to  raise  the  question  of  the  giv- 
ing of  the  verbal  instructions  and  explanations  in  disregard  of  the  defendant's 
request. 

Bcld,  also,  that  such  disregard  of  the  defendant's  request  constituted  a  good 
ground  for  a  motion  by  him  for  a  new  trial. 

APPEAL  from  the  Pulaski  Qrcuit  Court 
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Downey,  J. — ^The  appellees  sued  the  appellants,  alleging  in 
their  complaint  that  they  owned  a  mill,  on  Mill  creek;  and 
that  the  defendants  had  erected  a  dam  a  little  below  their 
mill,  by  which  the  back-water  was  caused  to  accumulate  so 
that  it  had  interrupted  them  in  the  use  of  their  mill. 

Answer,  Jlrst,  a  general  denial ;  second,  license.  Reply  in 
denial  of  the  second  paragraph  of  the  answer.  Trial  by  jury, 
and  verdict  for  the  plaintiffs.  Motion  for  a  new  trial  over- 
ruled, and  judgment  on  the  verdict 

There  is  only  one  question  in  the  case,  and  that  arises  on 
the  refusal  of  the  court  to  grant  a  new  trial.  The  specific 
ground  on  which  it  is  insisted  that  the  new  trial  should  have 
been  granted  is  that  the  court  gave  oral  instructions  and  ex- 
planations of  instructions  after  having  been  requested  to 
charge  in  writing.  There  is  no  dispute  that  the  court  was 
requested  in  time  so  to  charge  the  jury;  nor  is  it  denied 
that  the  court  disregarded  the  request,  and  gave  the  oral  in- 
structions, &c.  But  objection  is  made  to  the  form  of  the  ex- 
ception. 

The  bill  of  exceptions  says,  after  setting  out  the  request, 
and  copying  certain  written  instructions,  that  the  court  ac- 
companied the  written  instructions  with  certain  verbal  expla* 
nations  and  other  verbal  instructions  not  appearing  in  the 
bill  of  exceptions,  which  at  the  time  they  were  being  given 
were  not  objected  to ;  that  after  his  instructions  had  been  so 
given,  and  the  bailiff  sworn  to  take  charge  of  the  jury,  but 
before  the  jury  retired,  the  defendants  by  counsel  stated 
that  they  excepted  to  the  instructions  of  the  court ;  and  when 
asked  to  specify  which  instruction  they  excepted  to,  stated 
that  they  excepted  to  all,  and  that  all  included  each. 

The  reason  generally  assigned  for  requiring  the  exception 
to  instructions  to  be  specific  is  that  the  court  may  have  an 
opportunity  to  re-examine  the  charge  and  make  any  correc- 
tions of  mistakes  which  may  be  brought  to  its  attention  by 
the  exception. 

Here  the  court  had  been  required  to  give  all  instructions 
in  writing,  and  in  disregard  of  this  request,  and  in  violation 
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of  duty,  gave  oral  instructions  and  explanations.  It  is  true 
that  it  is  not  stated  in  the  bill  of  exceptions  specifically  that 
an  exception  was  taken  to  the  giving  of  the  instructions 
and  explanations  orally.  But  the  exception  was  to  all,  and 
the  court  was  informed  that  that  was  intended  to  include 
each.  We  think  that  this  related  not  only  to  the  written, 
but  also  to  the  oral  instructions,  and  that  it  was  sufficiently 
specific.  The  defendant  could  not  note  on  the  charge  the 
exception  to  the  oral  charges. 

We  think  the  counsel  for  the  defendants  was  not  bound  to 
interrupt  the  court  in  the  midst  of  its  charges  in  order  to  ex* 
cept  to  the  manner  of  giving  the  charges. 

The  right  to  have  the  instructions  in  writing  is  an  im- 
portant and  valuable  one,  and  we  are  not  required  to  analyze 
the  exception  and  examine  it  with  the  utmost  particularity, 
in  order  to  support  the  action  of  the  court  below  in  violat- 
ing and  depriving  the  party  of  that  right 

The  next  thing  to  having  justice  administered  in  an  infe- 
rior court,  is  to  have  the  right  of  appeal  fully  and  fairly  ac- 
corded. 

We  think  it  proper  to  say  that  the  regular  judge  of  the 
circuit  court  was  not  on  the  bench  when  the  case  was  tried. 

The  judgement  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  grant  a  new  trial. 

D,  Tufpie  and  D.  P.  Baldwin,  for  appellants. 

G.  T.  Wickersham,  S,  K  Perkins,  O,  F.  Baker,  and  S.  R 
Perkins,  Jr.,  for  appellees. 


84  we  Whitson  v.  The  Citv  of  Franklin. 

156    871 

Qvnr—Mayor's  Cmrt,'-~PUading.'^RaUroad,'^S^ed  of  Trains, -^t^fx&«k 
of  an  ordinance  of  a  city  incorporated  under  Uie  general  law  for  the  incoipor- 
ation  of  cities,  of  1867,  was  as  follows:  "That  it  shaU  not  be  lawfolfortajT 
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railroad  company  to  ran  any  locomotive  or  cars  over  any  of  the  railroad  tracks 
within  the  corporate  limits  of  said  city,  at  a  faster  rate  than  four  miles  per 
hour."  Another  section  provided  that  "any  conductor,  engineer,  or  other 
person  having  control  of  any  engine,  car,  or  railroad  train,  who  shall  violate 
any  of  the  provisions  of  this  ordinance,  shall,  npon  conviction  thereof  fciefore 
the  mayor  of  said  city,  be  fined  not  ezceding  twenty  dollars. " 

Ileld^  that  in  a  complaint  in.  the  mayor's  court  against  an  engineer,  to  recover  a 
penalty  of  him  for  running  a  locomotive  under  his  control  at  a  faster  rate  of 
speed  than  four  miles  per  liour  within  said  city,  reference  should  be  made  to 
both  of  said  sections  by  their  numbers  and  the  date  of  adoption,  and  a  com- 
plaint referring  only  to  the  former  section  was  insufficient 

Same.— /Witf*-  to  R^ulaU  Speed  of  Trains.'—Constttutianal  Zoxxf.— Such  an 
ordinance  is  not  inconsistent  with  the  statute  law  of  this  State,  but  is  plainly 
authorized  by  section  53  of  the  general  act  of  1867  for  the  incorporation  of 
cities.    Nor  is  such  an  ordinance  nnconstitntional. 

Same. — Mail  Trains. — ^A  prosecution  for  a  violation  of  such  an  ordinance  can- 
not be  defended  on  the  ground  that  the  railroad  company  was  engaged  in  car- 
rying the  mail  under  a  contract  with  the  United  States  and  was  required  by 
said  contract  to  transport  the  mail  within  a  prescribed  time,  which  could  not  be 
done  if  the  towns  and  cities  through  which  the  road  ran  were  allowed  to  reg- 
ulate the  speed  of  trains  in  passing  through  them. 

Same. — Territorial  JurisdicHtm, — Such  an  (»dinance  applies  equally  to  all  the 
territory  within  the  corporate  limits  over  which  a  railroad  runs,  including  that 
not  kdd  off  in  lots,  streets,  or  alleys,  or  occupied  with  buildings,  and  indnd- 
ing  lands  owned  by  railroad  companies. 

APPEAL  from  the  Johnson  Circuit  Court 
BusKiRK,  J.-T-The  city  of  Franklin  prosecuted  the  appel- 
lant before  the  mayor  of  such  city  for  the  violation  of  a  city 
ordinance.    The  complaint  reads  thus : 

''  The  city  of  Franklin  complains  of  Mathew  Whitson,  and 
says,  that  on  the  second  day  of  March,  1868,  the  said  Mathew, 
within  the  corporate  limits  of  said  city  of  Franklin,  had 
control  of  a  certain  locomotive  in  and  upon  the  track  of  the 
Jeflersonville,  Madison  and  Indianapolis  Railroad;  that  the 
said  Mathew  was  then  and  there  the  engineer  on  the  said 
locomotive,  and  then  and  there  unlawfully  ram  said  locomo- 
tive over  the  track  of  the  said  railroad,  within  the  corporate 
limits  of  the  said  city  of  Franklin  at  a  faster  rate  of  speed 
than  four  miles  an  hour,  contrary  to  section  one  of  ordinance 
twelve  of  the  ordinances  of  said  city  passed  by  the  common 
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council  thereof  on  the  4th  of  November,  1861.  Wherefore 
the  said  city  demands  judgment  for  twenty  dollars." 

The  appellant  appeared  before  the  Mayor  and  demurred 
to  the  complaint, -which  was  overruled.  He  .then  answered 
in  four  paragraphs.  The  appellee  demurred  to  the  second, 
third,  and  fourth  paragraphs, -and  the  demurrer  was  sustained 
There  was  a  trial  before  the  mayor  resulting  in  a  finding 
and  judgment  for  the  plaintiff.  The  defendant  appealed  to 
the  circuit  court  In  that  court,  the  defendant  demurred  to 
the  complaint  on  the  following  grounds :  First,  because  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action ;  second,  because  the  ordinance  mentioned  therein 
is  inconsistent  with  the  statute  laws  of  Indiana;  third,  be- 
cause the  ordinance  mentioned  in  the  complaint  is  unconsti- 
tutional and  void. 

The  demurrer  was  overruled,  to  which  ruling  the  appel- 
lant excepted,  and  assigns  this  as  the  first  error.  The  com- 
plaint refers  to  section  one  of  ordinance  twelve,  passed  No- 
vember 4th,  1861,  which  section  reads  as  follows: 

"  That  it  shall  not  be  lawful  for  any  railroad  company  to 
run  any  locomotive  or  cars  over  any  of  the  railroad  tracks 
within  the  corporate  limits  of  said  city  at  a  &ster  rate  than 
four  miles  per  hour."  • 

This  action  is  not  against  the  railroad  company,  but  agamst 
an  engineer  in  the  employment  of  such  company.  The  first 
section  contains  no  penalty  for  the  violation  of  its  provisions, 
but  if  it  did,  it  would  not  apply  to  the  appellant.  The  ap- 
pellee admits,  in  argument,  that  the  first  section  contains  no 
penalty,  but  maintains  that  section  four  of  said  ordinance 
declares  who  shall  be  punished,  and  the  extent  thereof,  and 
that  the  reference  to  section  one  would  also  include  section 
four,  which  reads  as  follows : 

"Any  conductor,  engineer,  or  other  person  having  control 
of  any  engine,  car,  or  railroad  train,  who  shall  violate  any 
of  the  provisions  of  this  ordinance,  shall,  upon  conviction 
thereof,  before  the  mayor  of  said  city,  be  fined  not  exceed- 
ing twenty  dollars." 
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Section  nineteen  of  the  act  for  the  incorporation  of  cities 
and  towns  (approved  March  14th,  1867)  provides,  that  in  an 
action  to  recover  a  penalt]/*  for  the  violation  of  an  ordinance 
"  it  shall  not  be  necessary  to  file  with  the  affidavit  or  complaint 
a  copy  of  the  ordinance  or  section  thereof  charged  to  have 
been  violated,  but  it  shall  be  sufficient  to  recite  in  the  affida- 
vit or  complaint  the  number  of  the  section  charged  to  have 
been  violated,  with  the  date  of  its  adoption/'   3  Ind.  Stat  69. 

Section  one  renders  it  unlawful  for  any  railroad  company 
to  run  any  locomotive  or  cars  over  any  railroad  track  within 
the  limits  of  the  city  at  a  faster  rate,  than  four  miles  an  hour, 
and  section  four  imposes  a  penalty  upon  any  engineer  or 
person  having  control  of  any  engine,  car,  or  railroad  train, 
who  shall  violate  any  of  the*  provisions  of  such  ordinance. 
Sections  two  and  three  make  it  unlawful  for  railroad  com- 
panies to  obstruct  streets  of  such  city,  or  to  omit  to  ring  the 
bell  while  passing  through  said  city.  Section  four  imposes 
a  penalty  for  the  violation  of  any  of  the  provisions  of  sec- 
tions, one,  two,  or  three.  Prior  to  the  passage  of  the  act  of 
1867,  for  the  incorporation  of  cities  and  towns,  this  court 
held,  that  to  make  a  complaint  good  it  was  necessary  to  file 
with  such  complaint  a  copy  of  the  ordinance  or  section  al- 
leged to  have  been  violated.  See  Green  v.  City  of  Indian^ 
apolis^  25  Ind.  490. 

It  is  now  sufficient  to  refer  to  the  section  alleged  to  have 
been  violated  by  the  number,  and  to  give  the  date  of  its 
adoption.  To  constitute  a  good  complaint  on  the  ordinance 
under  consideration,  it  should  refer  to  the  section  creating 
the  offense  and  to  section  four,  which  imposes  a  penalty  up- 
on persons  violating  the  provisions  of  such  ordinance.  Nei- 
ther one  of  the  sections  by  itself  creates  an  oflense  for  which 
an  action  could  be  maintained,  but  when  section  four  is  con- 
sidered in  connection  with  either  of  the  other  sections,  the 
two  together  create  an  ofiense  and  impose  a  penalty  for  its 
violation.  We  think  that  the  complaint  in  this  case  was  bad 
for  not  referring  to  section  four  of  said  ordinance,  as  well  as 
section  one.    See  Kenrick  v.  United  States,  i  Gallis.  268. 
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It  is  also  claimed  by  the  appellant  that  the  pomplaint  is 
bad  because  the  ordinance  is  inconsistent  with  the  statute 
law  of  this  State.  There  is  nothing  in  the  objection.  The 
legislature  has  in  plain  and  undoubted  terms  authorized  cit- 
ies and  towns  to  pass  ordinances  like  the  one  under  consid- 
eration. The  forty-second  clause  of  section  fifty-three  of  the 
act  providing  for  the  incorporation  of  cities  and  towns  reads 
thus :  "  To  regulate  the  speed  of  railroad  trains  through  the 
city;  and  also  to  provide  by  ordinance  for  the  security  of 
citizens  and  others  from  the  running  of  trains  through  any 
city,  and  to  require  railroad  corporations  to  observe  the  same, 
and  also  to  require  such  corporations  to  keep  clean  the  g^- 
ters  and  crossings  of  the  streets  along  which  their  railways 
may  pass."    3  Ind.  Stat  88. 

It  is  also  claimed  that  the  ordinance  of  the  city  is  uncon- 
stitutional and  void. 

It  is  well  settled,  both  on  principle  and  by  authority,  that 
the  legislature  may  empower  municipal  authorities  to  pass 
ordinances  to  regulate  the  speed  of  cars  through  cities;  and 
it  is  equally  well  settled  that  the  municipal  authorities  of  cit- 
ies and  large  towns  have  the  right  to  adopt  such  ordinances 
without  any  special  legislative  sanction,  by  virtue  of  the 
general  supervision  which  they  have  over  the  police  of  their 
respective  jurisdictions.  Nelson,  C.  J.,  in  the  case  of  Bttf- 
falo  and  Niagara  FaUs  R.  R.  v.  City  of  Buffalo,  5  Hill,  N.  Y. 
209,  says,  "A  trains  of  cars,  impelled  by  the  force  of  steam 
through  a  populous  city,  may  expose  the  inhabitants  to  unrea- 
sonable perils,  so  much  so,  that  unless  conducted  with  more 
than  human  watchfulness,  the  running  of  the  cars  **  (in  that 
mode)  "  may  well  be  regarded  as  a  public  nuisance."  "  It  has 
also  been  held,  that  a  statute  giving  power  to  the  common 
council  of  a  city  to  regulate  the  running  of  cars,  within  the 
corporate  limits,  authorizes  the  adoption  of  an  ordinance 
entirely  prohibiting  the  propelling  of  cars  by  steam  through 
any  part  of  the  city."  2  Redfield  on  Railways  564;  Veasu 
V.  Mayo,  45  Me.  560;  State  v.  Tupper,  Dudley,  S.  C  135; 
Branson  v.  Philadelphia,  47  Penn.  St.  329 ;  Philadelphia  v. 
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Lombard^  &c,,  R.  R,  Co.,  3  Grant  Cas.,  Pa.  403 ;  Great  Western 
R.  R.  V.  Decatur,  33  111.  38 1 ;  State  v.  Jersey  City,  5  Dutch.  170. 

We  hold  that  the  ordinance  of  the  said  city  is  valid  and 
constitutional,  but  that*  the  complaint  was  bad  because  it  did 
not  refer  to  sections  one  and  four  of  said  ordinance. 

The  defendant  answered  in  four  paragraphs.  The  first 
was  a  general  denial.  The  second  admitted  that  the  said 
train  ran  at  the  speed  mentioned  in  the  complaint,  but  that 
the  conductor  thereof  was  responsible  for  the  rate  of  speed, 
and  not  the  engineer.  The  third  was  that  the  said  railroad 
company  was  engaged  in  carrying  the  mail  from  the  city  of 
Indianapolis  to  the  city  of  Jeflersonville,  and  that  by  the 
contract  with  the  government,  it  was  required  to  transport  the 
mail  between  the  said  cities  within  a  prescribed  time,  and  that 
this  could  not  be  done  if  the  towns  and  cities  through  which 
said  road  ran  were  allowed  to  regulate  the  speed  of  the  trains 
in  passing  through  them* 

The  fourth  paragraph  admitted  that  the  train  ran  through 
and  within  the  corporate  limits  of  said  city  at  the  rate  of 
speed  charged  in  the  complaint,  but  it  is  avered  that  the  cor- 
porate limits  of  the  said  city  extended  two  miles  in  length 
and  breadth;  that  a  large  portion  of  the  territory  thus  em- 
braced within  the  said  corporate  limits  was  not  laid  off  into 
lots,  streets,  and  alleys,  or  occupied  with  houses  or  any 
kind  of  buildings ;  that  at  the  time  complained  of  in  the  com- 
plaint the  said  train  was  running  along  and  over  the  lands 
of  the  said  railroad  company  which  were  not  laid  out  into  lots, 
streets,  and  alleys,  or  occupied  with  houses,  nor  was  the 
said  train,  at  the  said  time,  crossing  streets  or  alleys. 

The  appellee  demurred  to  the  second,  third,  and  fourth 
paragraphs  of  the  answer.  The  demurrer  was  sustained,  and 
this  ruling  is  assigned  for  error.  We  think  the  court  com- 
mitted no  error  in  sustaining  the  demurrer  to  the  answer. 
The  second  paragraph  amounts  to  no  more  than  the  gen- 
eral denial,  and  all  the  matters  therein  alleged  could  have 
been  proved  under  the  denial.  We  are  unable  to  see  why 
the  appellant  was  justified  in  violating  the  ordinance  of  the 
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city,  from  the  (act  the  company  was  engaged  in  carrying  the 
mail,  under  a  contract  with  the  federal  government.  To  rec- 
ognize this  as  a  defense,  would  virtually  deprive  the  munici- 
pal authorities  of  the  power  of  regulating  the  speed  of  trains, 
which  would  place  the  safety  of  the  inhabitants  of  the  towns 
and  cities  through  which  such  trains  would  run  at  the  mercy 
of  those  in  charge  of  trains  carrying  the  mail. 

The  matters  alleged  in  the  fourth  paragraph  of  the  an- 
swer constitute  no  defense.  The  jurisdiction  of  the  common 
council  is  circusnscribed  by  the  corporate  limits  of  the  town 
or  city.  There  can  be  no  doubt  that  the  common  council 
possessed  the  power  to  pass  the  ordinance  in  question,  nor 
do  the  facts  alleged  show  that  there  has  been  such  aif  abuse 
of  the  discretion  reposed  in  the  common  council  as  wil|  jus- 
tify this  court  in  holding  the  ordinance  void.  The  ordi- 
nance in  question  would  have  no  authority  beyond  the  city 
limits.  The  legislature  conferred  in  express  terms  the  power 
to  regulate  the  speed  of  trains  within  the  corporate  limits, 
and  we  have  seen  that  the  authorities  of  towns  and  cities  have 
such  power  without  positive  legislation,  under  the  poUce 
power.  The  fact  that  the  railroad  owned  the  lands  over 
which  the  train  was  running  constitutes  no  defense,  nor  could 
such  fact  be  considered  in  mitigation  of  damages. 

We  are  compelled  to  reverse  the  case  for  the  defect  here-     . 
tofore  pointed  out  in  the  complaint.  .1 

Judgment  reversed,  with  costs,  and  cause  remanded  with 
directions  to  the  court  below  to  sustain  the  demurrer  to  the 
complaint  for  the  reason  that  it  did  not  refer  to  section  one 
and  four  of  said  ordinance,  and  for  further  poceedings  con- 
sistent with  this  opinion. 

D.  D,  Banta,  G.  M.  Overstreet,  and  A,  B.  Hunter,  for  ap- 
apellant. 

C.  Byfield,  for  appellee. 
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Minor. — Suit  for  Services, — Set- Off, — Tn  an  action  to  recover  for  work  and  la- 
bor done  by  the  plaintiff  for  the  defendant  at  the  request  of  the  latter  while 
the  former  was  a  minor,  he  may  recover  whatever  such  services  were  reason- 
ably worth,  not  being  bound  by  any  special  contract  as  to  the  time  he  was  to 
work  or  the  amount  to  be  paid  him  for  his  services;  and  the  defendant  may 
set  off  against  the  amount  so  recovered  the  reasonable  value  of  necessaries 
furnished  the  plaintiff  during  the  period  of  such  service,  such  as  food,  cloth- 
ing, schooling,  &c. 

Same. — Evidence. — On  the  trial  of  such  an  action,  the  value  of  clothing  fur- 
nished by  the  defendant  to  the  plaintiff  being  in  issue,  the  defendant  asked  a 
witness  the  following  question :  *' Are  you  acquainted  with  the  cost  of  furnish- 
ing necessary  clothing  per  year  for  a  girl  of  the  age  and  size  of  the  plaintiff, 
daring  the  years  she  resided  at  the  defendant's  house?"  And  the  court  re- 
fused to  allow  the  question  to  be  answered. 

Held,  that  this  was  not  error. 

Instructions  to  Jury. —  Wriiien, —  Verbal  Explanations, — ^Where,  upon  the 
trial  of  a  cause  by  a  jury,  the  court  is  requested,  at  the  proper  time,  to  in- 
struct the  jury  in  writing,  if  the  court  accompanies  its  instructions  with  any 
verbal  explanations,  comments,  and  renurks,  though  not  inconsistent  with  the 
law  as  set  forth  in  the  written  instructions  and  in  no  w|y  rehearsing  the  evi- 
dence, this  will  constitute  a  good  cause  for  granting  a  new  trial,  on  the  motion 
of  the  party  making  such  request. 

APPEAL  from  the  Rush  Common  Pleas. 

Downey,  J. — ^This  action  was  brought  by  the  appellee 
against  the  appellant  for  work  and  labor  done  and  performed 
extending  through  a  period  of  several  years.  The  plaintiff 
was  an  infant  during  most  if  not  all  the  time.  The  defend- 
ant resisted  the  claim  by  a  general  denial,  and  by  special 
paragraphs  alleging,  in  substance,  that  the  plaintiff,  while 
she  was  in  his  family  was  there  as  a  member  of  the  &mily, 
and  not  for  wages ;  that  during  the  time,  he  had  furnished 
her  with  boarding,  clothing,  and  schooling,  as  he  did  the 
other  members  of  his  family,  which  were  worth  one  hundred 
dollars  a  year,  and  which  he  proposed  to  set  off  against  her 
claim  for  wages.  He  also  pleaded  the  statute  of  limitations. 
There  was  a  reply  to  these  special  paragraphs,  a  trial  by  jury, 
verdict  for  the  plaintiff,  motion  for  a  new  trial  overruled,  and 
judgment 
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Several  points  are  presented,  all  of  which  arise  out  of  the 
assignment  of  error  that  the  court  refused  to  grant  a  new 
trial  on  the  motion  of  the  defendant  The  plaintiff,  having 
been  an  infant  at  the  time,  was  not  bound  by  any  special 
contract  as  to  the  time  that  she  was  to  work,  or  the  amount 
to  be  paid  to  her  therefor.  Dallas  v.  Hollingsworth,  3  Ind. 
537;  WheaUy  v.  Miscal^  $  Ind.  142,  and  cases  there  cited. 

She  might,  therefore,  recover  of  the  defendant,  whatever 
her  services  were,  under  the  circumstances,  reasonably  worth; 
at  the  same  time  being  bound  to  pay  for  such  necessaries  as 
she  received  from  the  defendant,  such  as  food,  clothing, 
schooling,  &c.,  what  they  were  reasonably  worth. 

A  question  is  discussed  by  counsel  with  reference  to  the 
ruling  of  the  common  pleas  in  refusing  to  allow  certain 
questions  to  be  answered  which  were  propounded  to  some 
of  the  witnesses  by  the  defendant.  One  of  them  was  this: 
''Are  you  acquainted  with  the  cost  of  furnishing  necessary 
clothing  per  year  for  a  girl  of  the  age  and  size  of  the  plain- 
tiflf)  during  the  ytars  she  resided  at  defendant's  house?" 

We  think  this  question  and  the  others,  which  were  sinu- 
lar  to  it,  were  objectionable.  The  proper  way  to  prove  the 
value  of  the  clothing  would,  it  seems  to  us,  have  been  to 
prove  what  articles  of  clothing  were  furnished,  and  what 
they  were  worth.  Perhaps,  if  this  could  not  have  been  done, 
some  one  who  saw  how  she  was  clad  might  have  been  allowed 
to  state  what  it  would  have  been  worth  to  furnish  such  cloth- 
ing. The  question,  by  referring  to  necessary  clothing,  was 
too  general  and  indefinite. 

Objection  is  made  to  some  of  the  instructions*  given.  The 
evidence  is  not  in  the  record,  and  we  cannot  say  that  the  in- 
structions ^e  not  correct 

It  appears,  however,  that  the  court  was  requested,  at  the 
proper  time,  to  give  all  instructions  to  the  jury  in  writing, 
and  also  that  in  giving  written  instructions,  in  the  language 
of  the  bill  of  exceptions,  he  accompanied  them  "  with  ve^ 
bal  explanations,  comments,  and  remarks  not  inconsistent 
with  the  law  as  written,  and  in  no  way  rehearsing  the  evi- 
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dence/'  and  when  the  jury  had  failed  to  agree  and  returned 
into  court  for  further  directions,  the  request  to  instruct  in  writ- 
ing being.repeated,  he  again  read  to  them  the  written  instruc- 
tions "accompanying  the  same  with'  many  verbal  explana- 
tionSy  remarks/ and  comments,  illustrative  of  the  same  prin- 
ciples of  law  read  to  them  in  the  charges." 

Counsel  for  the  appellee,  in  attempting  to  justify*  the  course 
pursued  by  the  court,  supposes  that  to  give  a  charge  upon 
a  separate  and  distinct  proposition  orally,  after  having  been 
requested  to  instruct  in  writing,  would  be  erroneous;  but 
that  when  the  court  only  explains  some  point  or  word  which 
may  be  left  in  doubt  by  the  written  charges,  this  is  not 
error. 

« 

We  cannot  agree  to  this.  When  such  request  is  made,  it 
is  the  plain  duty  of  the  court  to  instruct  in  writing,  abstain- 
ing from  any  oral  explanations,  comments,  or  modifications 
of  the  charge.  The  Toledo  and  Wabash  Railway  Co.  v.  Dan- 
ielsy  21  Ind.  256,  and  cases  therein  cited. 

The  judgment  of  the  common  pleas  is  reversed^  with  costs, 
and  the  cause  remanded. 

L.&W.  O.  Sexton  and  W.  Cassady,  for  appellant 

B.  R  Clay  pool ^  B.  L.  Smithy  and  A.  B.  CampbeU,ior  ap- 
pellee. 


Tyner  and  Another  v.  Adams. 

Assignment  of  Er&oks. — New  Trial. — ^Where  the  oveimling  of  a  motion  for 
a  new  trial  is  not  assigned  as  error,  the  Supreme -Court  will  not  consider  any 
error  properly  constituting  a  cause  for  a  new  trial,  though  it  be  assigned  as 
error. 

APPEAL  from  the  Franklin  Circuit  Court 
"WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
Vol.  XXXIV.— 26 
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the  appellants  to  foreclose  a  mortgage.  Trial  by  the  court; 
finding  and  judgment  for  the  plaintiff,  a  motion  for  a  new 
trial  being  overruled 

There  is  no  assignment  of  error  upon  any  ruling  of  the 
court  upon  the  pleadings  in  the  cause,  nor  upon  the  ruling 
of  the  court  in  overruling  the  motion  for  a  new  triaL  The 
errors  assigned  are  all  such  as  were  proper  to  be  considered 
on  a  motion  for  a  new  trial,  and  as  no  error  is  assigned  on 
the  ruling  upon  that  motion,  the  record  presents  no  question 
for  our  consideration.  This  was  decided  several  times  by 
the  late  court,  and  the  decisions  have  been  followed  several 
times  by  the  court  as  at  present  constituted. 

The  judgment  beloyr  is  affirmed,  with  costs  and  five  per 
cent  damages. 

ON   PETITION   FOR  A  REHEARING. 

WoRDEN,  J. — ^The  counsel  for  the  appellants  have  filed  an 
earnest  petition  for  a  rehearing  in  this  cause,  and  insist  that 
the  assignments  of  error  are  sufficient  to  raise  the  questions 
involved  in  overruling  the  motion  for  a  new  trial,  although 
the  overruling  of  that  motion  is  not  assigned  for  error. 

The  counsel  say  in  their  petition  that  they  ''do  not  think 
that  the  late  court  ever  held  that,  notwithstanding  the  errors 
assigned  in  this  court  were  contained  in  the  motion  for  a 
new  trial,  ye1>that  there  must  be  a  special  assignment  of  error 
on  the  overruling  of  said  motion." 

We  quote  here  an  opinion  of  the  "late  Court"  on  this  sub- 
ject, in  the  case  of  Herrick  v.  Buntings  29  Ind.  467. 

"  Elliott,  J. — ^The  errors  assigned  in  the  case  relate  ex- 
clusively to  matters  properly  presented  as  causes  for  a  new 
trial.  A  motion  for  a  new  trial  was  made  and  overruled,  but 
that  ruling  is  not  assigned  for  error.  The  questions  dis- 
cussed by  the  appellant's  counsel  are  therefore  not  properly 
before  us,  and  hence  we  cannot  pass  upon  them." 

To  the  same  efiect  are  two  other  cases  in  the  same  volume, 
decided  by  the  late  court,  viz.:   Whitinger  v.  Nelson,  441 ; 
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Caldwell  V,  Asbury,  4^1,  Again,  in  the  case  oi  Stilwellw. 
Cltappell,  30  Ind  72,  the  same  court  say,  "There  are  a  num* 
ber  of  questions  argued  in  the  brief  by  appellant's  counsel, 
but  as  they  all  should  be  included  in  a  motion  for  a  new 
trial,  and  no  error  is  assigned  upon  the  action  of  the  court 
in  overruling  such  a  motion,  we  cannot  consider  them  with- 
out a  disregard  of  the  law."  Still  later,  in  the  case  of  Un- 
gemum  v.  Nave^  3 1  Ind,  222,  the  same  court  say,  "  The  only 
errors  complained  of  relate  to  matters  occurring  on  the  trial, 
and  for  which  a  new  trial  was  prayed ;  but  the  action  of  the 
court  in  overruling  the  motion  for  a  new  trial  is  not  assigned 
for  error.  No  question,  therefore,  is  properly  raised  by  the 
assignment  of  errors."  There  may  be,  and  probably  are, 
other  cases  to  the  same  effect  decided  by  the  late  court,  but 
the  above  will  show  sufficiently  the  views  of  that  court  on 
the  subject  These  decisions  are,  of  course,  generally  known 
to  the  profession,  and  establish  the  practice  in  this  respect. 
In  following  them,  we  are  not  originating  any  new  departure, 
but  are  treading  in  the  beaten  path  of  our  predecessors.  We 
have  already,  in  quite  a  number  of  unreported  cases,  fol- 
lowed these  cases.  We  are  content  with  them.  They  are 
founded,  as  we  think,  on  a  correct  theory  of  the  practice  un- 
der the  code.  They  furnish  the  established  rule  of  practice, 
and  we  have  no  inclination  to  overrule  them,  or  change  the 
practice  in  this  respect. 

The  petition  for  a  rehearing  is  overruled 

W.  Morrow  and  N.  Tmsler^  for  appellants. 

R.  M,  Goodwin  and  Z.  Howlandy  for  appellee. 


Davis  v,  Luark. 

Appeal. — JuUice  of  the  Peace, — Where  a  party  against  whom  judgment  has 
been  rendered  by  a  justice  of  the  peace  has  been  granted  leave  to  appeal  to 
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the  court  of  common  pleas  after  the  expiratioa  of  thirty  days,  imder  sectioii 
68, 2  G.  &  H.  597,  and  he  fails  to  perfect  his  appeal  by  having  the  order  to  tibe 
justice  to  certify  up  the  case  issued  and  served,  and  by  causing  the  justice  to 
make  out  a  transcript  of  the  proceedings  and  judgment  before  him  and  file  it, 
with  the  original  papers,  in  the  oflke  of  the  deikof  the  common  pleas,  widi- 
in  a  reasonable  time,  and  until  the  case  has  been  regularly  called  for  trial,  the 
appeal  may  be  dismissed  on  motion  of  the  adverse  party. 
Witness. — Party, — ConHnuance^K  continuance  should  not  be  granted  on  the 
ground  that  a  party  to  the  action  is  absent  from  the  county,  and  his  attorney 
does  not  know  where  he  is,  and  that  it  appears  he  is  needed  as  a  witness  on 
his  side  of  the  case. 

APPEAL  from  the  Marion  Common  Fleas. 

Downey,  J. — Luark  sued  Davis  before  a  justice  of  the 
peace.  By  some  misunderstanding  as  to  the  time  of  trial, 
the  parties  did  not  both  get  there  at  the  same  time.  Judg- 
ment was  rendered  against  Davis.  He  alleges  that  he  knew 
nothing  of  the  judgment  having  been  rendered  until  after 
the  lapse  of  thirty  days,  when  thi&  constable  informed  him 
that  he  had  an  execution  in  his  hands  issued  on  the  judg- 
ment. Davis  made  an  application  to  the  common  pleas  to 
be  allowed  to  appeal  under  2  G.  &  H.  597,  sec.  68,  which 
was  granted  and  the  appeal  ordered  on  the  3d  day  of  Ju];^, 
1867,  and  bond  filed  on  the  loth  day  of  the  same  monft. 
At  the  June  term  of  said  court,  in  the  year  1868,  the  cause 
was  regularly  called  for  trial,  when  Davis  was  found  to  be 
absent,  and  his  counsel  made  an  effort  to  have  the  case  con- 
tinued, on  account  of  his  absence  and  the  fact  that  he  was 
needed  as  a  witness  on  that  side  of  the  case ;  which  motion 
the  court  overruled.  It  appeared  that  he  was  absent  from 
the  county,  and  his  attorney  did  not  know  where  he  was. 
Upon  examination  it  was  found  that  the  rule  on  the  justice 
to  certify  up  the  case  had  not  been  issued  and  served,  and 
there  were  none  of  the  original  papers  on  file,  or  any  trans- 
cript of  the  proceedings  before  the  justice  of  the  peace. 
Thereupon  the  counsel  for  Davis  asked  for  time  to  cause  the 
papers  to  be  obtained  and  filed,  while  the  counsel  for  Luark 
moved  to  have  the  appeal  dismissed.  The  court  refused  to 
allow  the  time  asked  for,  and  sustained  the  motion  of  Luark, 
and  dismissed  the  appeal* 
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It  was  the  duty  of  Davis  to  see  that  his  appeal  was  per- 
fected by  having  the  order  issued  and  served  and  causing 
the  justice  of  the  peace  to  make  out  and  file  the  transcript 
of  the  proceedings  and  judgment  before  him,  with  the  origi- 
nal papers,  in  the  office  of  the  clerk  of  the  common  pleas. 
This  he  should  have  done  in  a  reasonable  time. 

It  was  his  duty  also  to  have  been  in  attendance  or  to  have 
furnished  his  deposition  if  he  wished  to  have  his  evidence 
used  on  the  trial.     Yater  v.  Mullen^  24  Ind.  277. 

We  cannot  say  that  the  court  erred  in  dismissing  the  appeal. 

Judgment  affirmed,  with  costs. 

y.  W.  Gordon  and  W.  Marchy  for  appellant 

W.  W.  Woollen^  yr.^  for  appellee. 


Bragg  and  Others  v.  The  Board  of  Commissioners  of  Rush 

County  and  Others. 

Soldiers. — Bounties, — Under  a  call  of  the  President  for  voliinteer  soldiers,  the 
board  of  commissioners  of  a  county  by  an  order  agreed  to  pay  a  certain  boun- 
ty to  each  of  a  certain  number  of  men,  or  as  many  as  might  be  necessary  to 
finee  the  county  from  a  draft  under  said  call,  proYiding  that  the  bima  fide 
citizens  of  the  county  were  "to  have  the  preference  before  outsiders"  were 
paid.  And  it  was  provided  that  said  bounty  should  be  paid  by  the  treasurer 
upon  the  order  of  the  county  auditor,  to  be  issued  when  the  volunteer  should 
have  been  mustered  into  the  service  of  the  United  States;  and  that  the  certifi- 
cate of  the  mustering^in  officer  should  be  sufficient  evidence  to  authorize  the 
auditor  to  issue  the  order. 

Held^  that  where  a  person,  on  the  faith  of  this  promise,  enlisted,  was  mustered 
into  the  service,  and  was  credited  to  a  certain  township  of  said  county,  and 
thereby  filled  said  quota  and  dischaxged  said  county  from  said  draft  to  the  ex- 
tent of  one  man,  he  thereby  became  entitled  to  said  bounty. 

Meldj  also,  that  said  certificate  of  the  mustering-in  officer  was  merely  evidence, 
the  presentation  of  which  to  the  auditor  was  necessaxy  to  authorize  him  to 
audit  and  allow  the  claim  and  issue  his  warrant  on  the  treasurer  for  the  amount 
thereof,  but  not  necessary  to  confer  the  right  to  the  bounty. 

/f*M^  also^  that  where  the  auditor  refused  to  issue  said  waixant  upon  present*- 


^> 
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tioaby  said  volunteery  bciece  said  quota  had  been  filled  and  before  all  the 
bounties  provided  for  had  been  paid  to  other  parties,  of  a  certificate  of  the 
mustering'in  officer  showing  the  muster  in  of  said  volunteer,  but  not  showing 
that  he  was  accredited  to  said  county,  and  said  commissioners  afterwards  re- 
j  fused  to  pay  said  bounty  upon  request  of  said  volunteer,  he  was  entitled  to 
recover  the  amount  of  said  bounty  in  an  action  therefor  against  said  board  of 
commissioneis,  although  he  did  not  present  to  said  auditor  a  certificate  of  the 
mustering-in  officer  in  the  form  required  by  said  order  until  after  said  quota 
had  been  filled  and  after  aH  the  bounties  provided  for  in  said  order  had  been 
paid  to  other  volunteers. 

Held^  also,  that  said  order  should  be  construed  to  mean  that  citizens  of  said 
county  entitled  to  bounties  under  said  order  should  be  paid  before  those,  viio^ 
residing  out  of  the  county,  enlisted  in  accordance  with  said  order  ;  and  not  tlot 
the  latter  class  should  never  be  paid. 

Judicial  Notice. — Townships. — ^The  Supreme  Court  does  not  judicially  know 
the  names  of  the  townships  composing  a  county  in  this  State. 

APPEAL  from  the  Union  Circuit  Court. 

Downey,  J. — ^This  action  was  brought  by  the  appellants 
s^ainst  the  appellees  to  recover  two  hundred  dollars  for  each 
of  them,  which  they  allege  they  were  entitled  to  as  bounty 
for  having  entered  the  United  States  militaty  service  at  the 
instance  of  the  county  of  Rush. 

Sundry  orders  of  the  board  of  commissioners  of  that 
county-  are  set  out  in  the  complaint.  On  the  loth  day  of 
November,  1863,  the  board  ordered  that  there  should  be  paid 
out  of  the  county  treasury  to  every  man  who  should  volun- 
teer for  three  years  or  during  the  war,  in  Rush  county,  and 
for  whom  the  county  should  be  credited  on  the  call  then 
made,  the  sum  of  two  hundred  dollars. 

It  was  further  ordered  that  said  sum  of  two  hundred  dol- 
lars should  be  paid  by  the  treasurer  upon  the  order  of  the 
county  auditor,  to  be  issued  when  the  volunteer  should  have 
been  mustered  into  the  service  of  the  United  States;  and 
the  certificate  of  the  mustering-in  officer  should  besuffident 
evidence  to  authorize  the  auditor  to  issue  the  order.  The 
offer  of  this  bounty  was  to  cease  when  the  quota  of  the 
county  was  filled,  or  at  farthest  on  the  4th  day  of  January, 
1864. 

On  the  26th  of  December,  1863,  it  was  ordered  in  addi- 
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tion  to,  and  in  e3q>lanation  of,  the  former  order,  that  whenever 
the  auditor  and  treasurer  are  both  satisfied  that  the  person 
claiming  the  bounty  has  been  duly  enlisted  and  mustered 
into  the  service  and  credited  to  the  county  on  her  quota  un- 
der the  late  call,  they  might  issue  the  order  and  pay  the 
bounty  under  the  order  of  November  loth. 

On  January  4th,  1864,  it  was  further  ordered  that  a  bounty 
of  two  hundred  dollars  be  paid  out  of  the  county  treasury 
for  all  the  men  who  may  be  credited  on  the  quota  of  said 
county  under  the  present  call  for  three  hundred  thousand,  in 
the  following  manner : 

Each  township  might  furnish  its  own  men  and  draw  its 
portion  of  county  bounty  in  proportion  to  the  number  of 
men  furnished  by  it  under  the  call,  at  the  rate  of  two  hun- 
dred dollars  for  each  man  that  it  shall  be  obliged  to  furnish 
under  the  draft,  the  amount  to  be  drawn  by  the  agent  of  the 
township  on  presenting  to  the  county  auditor  the  certificate 
of  the  mustering  officer  showing  that  the  soldier  has  been 
mustered  in  and  credited  to  the  township.  But  any  volun- 
teer might  draw  the  money  himself  on  presenting  the  proper 
certificate  accompanied  by  an  order  from  the  township  agent 
directing  the  auditor  to  pay  it  and  charge  it  to  the  township. 

The  above  bounty  to  be  paid  to  the  volunteer  himself,  or 
to  the  family  of  the  man  who  might  be  drafted  and  should 
go  into  the  service,  or  to  the  principal  who  should  put  in  a 
substitute,  on  presenting  the  proper  certificate  as  above. 

And  in  February,  1864,  the  board  made  this  order:  ''The 
board  agree  to  pay  to  one  hundred  and  fifty-five  men,  or  so 
many  as  may  be  necessary  to  clear  the  county  from  a  draft 
imder  the  late  call,  the  sum  of  two  hundred  dollars  each. 
Said  bounty  to  be  paid  to  veterans  who  re^nlisted  and  are 
credited  to  the  county,  and  also  to  those  who  enlisted  under  | 
the  former  call  for  three  hundred  thousand  and  have  not  re- 
ceived their  bounty.  And  it  is  expressly  ordered  that  bona 
fide  citizens  of  the  county  are  to  have  the  preference  before 
outsiders  are  paid.  And  said  bounty  is  to  be  paid  under  the 
same  rules  and  regulations  under  which  the  former  bounty 
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was  paid/  and  the  orders  made  at  that  time  are  made  a  part 
of  this  order."* 

The  plaintiiTs  then  allege  that  in  order  to  reduce  said  quota 
of  one  hundred  and  fifty-five  men,  and  discharge  the  citizens 
of  the  county  from  the  said  impending  draft,  the  plaintiffs  and 
each  of  them  consented  and  agreed  at  the  request  of  the 
defendants  to  volunteer  into  the  service  of  the  United  States 
and  to  be  credited  to  the  township  of  Rush  in  said  county, 
to  fill  said  quota,  and  that  the  plaintifis  and  each  of  them 
were  credited  to  said  township,  and  thereby  filled  the  quota 
and  discharged  said  county  of  Rush  from  said  draft  to  the 
number  of  four  men,  in  consideration  that  each  of  the  plain- 
tifis was  to  have  the  sum  of  two  hundred  dollars  appropria- 
ted by  the  said  board. 

They  further  allege  that  immediately  after  being  mustered 
into  the  service  each  procured  a  certificate  fi-om  the  acting 
assistant  provost  marshal  general,  copies  of  which  are  made 
part  of  the  complaint,  and  on  the  28th  day  of  Februaiy, 
1864,  presented  the  same  to  the  auditor  of  said  county,  and 
requested  him  to  issue  the  orders  on  the  treasurer  for  the 
bounty,  but  the  auditor  refused  to  issue  the  orders,  and  the 
hoard  of  commissioners ;  and  the  other  defendants  named 
have  wholly  fiiiled  and  refused,  and  although  the  defendants 
have  since  the  demand  on  the  auditor  been  frequently  re- 
quested by  the  plaintifis  to  pay  said  bounties,  they  and  each 
of  them  have  wholly  failed  to  do  so,  to  the  damage  of  the 
plaintifis  one  thousand  dollars,  &c. 

There  was  a  demurrer  to  the  complaint  which  was  over- 
ruled, and  the  defendants  then  waived  .all  objections  to  the 
complaint  on  account  of  misjoinder  of  parties  plaintifis  and 
defendants. 

The  defendants  answered,  first,  by  a  general  denial;  and 
secondly,  that  at  the  time  the  plaintiff  presented  their  cer- 
tificates to  the  auditor,  that  they  had  been  mustered  into  the 
service  and  credited  to  the  county  as  required  by  the  board 
of  commissioners,  the  quota  of  the  county  had  been  filled, 
and  the  order  for  the  payment  of  the  volunteers  as  provided 
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by  the  order  of  said  board  had  been  issued  and  paid  by  the 
county. 

There  was  a  demurrer  to  this  second  paragraph  of  the  an- 
swer, which  was  overruled,  and  an  exception  entered. 

The  plaintiffs  replied  to  this  paragraph  of  the  answer,  first, 
by  a  general  denial ;  and  second,  that  they  did,  before  the 
quota  of  the  county  was  full,  present  to  the  auditor  a  certifi- 
cate that  they  had  been  duly  mustered  into  the  service,  and 
so  informed  said  auditor ;  but  that  the  certificates  were  not 
in  the  form  required  by  the  orders  made  by  the  commission- 
ers ;  that  they  afterwards  procured  the  certificates  required 
in  said  orders,  and  presented  them  to  the  auditor  and  de- 
manded pa3mient  of  the  bounty;  and  therefore  they  say  that 
the  auditor  had  actual  notice  that  they  had  enlisted  and  were 
credited  to  the  county  before  the  quota  had  been  filled,  and 
before  the  bounties  had  all  been  paid  to  other  parties. 

There  was  a  demurrer  by  the  defendants  to  the  second 
paragraph  of  the  reply,  which  was  sustained,  and  the  point 
reserved. 

The  cause  was  then  tried  by  the  court,  on  an  agreed  state- 
ment of  the  &cts,  and  there  was  a  finding  for  the  defendants, 
and,  notwithstanding  a  motion  for  a  new  trial,  judgment  was 
rendered  in  accordance  with  the  finding. 

The  certificates  filed  with  the  complaint  do  not  show  that 
the  plaintiffs  were  credited  to  Rush  county.  They  are  all  in 
the  same  form,  and  read  thus : 

"State  op  Indiana, 

*^Head  Quarters  Superintendent  Recruiting  Service^ 

.     '' Indianapous,  Feb.  27th,  1864. 

"  This  is  to  certify  that  John  W.  Bragg,  a  recruit  for  the 
90th  Reg.  Ind.  Vols.,  was  enlisted  on  the  26th  day  of  Feb- 
ruary, 1864,  and  duly  mustered  into  the  service  of  the  Uni- 
ted States  on  the  27th  day  of  February,  1864,  and  that,  ac- 
cording to  the  description  book  of  recruits,  his  residence  at 
the  time  of  his  enlistment  was  Rush  township.  Rush  cotmty, 
Indiana.  "  By  order  of  Col.  Conrad  Baker, 

"A.  A.  P.  M.  G.  and  Supt  Vol.  Rect  Ind.'* 
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Were  it  not  for  the  statement  in  the  complaint,  ''that  the 
plaintiffs  and  each  of  them  were  credited  to  said  township 
and  thereby  filled  the  quota  and  dischai^ed  said  county  of 
Rush  from  said  draft  to  the  number  of  four  men,  in  consid- 
eration that  each  of  the  plaintiffs  was  to  have  the  sum  of  two 
hundred  dollars  appropriated  by  the  said  board/'  we  should 
be  compelled  to  hold  the  complaint  bad.  But,  after  some 
hesitation,  we  have  concluded  that  on  account  of  this  allega- 
tion it  may  be  good,  notwithstanding  the  fiulure  of  the  cer- 
tificate to  show  that  the  plaintifl^  were  credited  to  the  county. 
We  must  regard  the  allegation,  that  they  were  credited  to 
Rush  township,  Rush  county,  Indiana,  as  a  sufficient  allega- 
tion that  they  were  credited  to  the  county. 

We  cannot  know,  judicially,  if  such  is  the  &ct,  that  there 
is  no  such  township  as  Rush,  in  Rush  county.  The  town- 
ships are  formed  by  the  board  of  commissioners,  and  are  not 
created,  bounded,  and  named  by  the  legislature,  as  coun- 
ties are. 

The  overruling  of  the  demurrer  of  the  plaintiff  to  the  sec- 
ond paragraph  of  the  answer  is  assigned  for  error. 

In  support  of  the  ruling  of  the  court,  the  coimsel  for  the 
appellee  insists  that  to  entitle  the  appellants  to  the  bounty, 
it  was  not  only  necessary  for  them  to  present  the  certificate 
mentioned  in  the  orders  of  the  commissioners,  but  that  they 
must  have  presented  it  before  the  quota  of  the  county  had 
been  filled. 

We  do  not  regard  the  presentation  of  a  certificate  to  the 
auditor  as  a  condition  precedent,  the  performance  of  whidi 
was  necessary  to  confer  the  right  to  the  bounty. 

By  the  order  of  February,  1864,  the  commissioners  said, 
we  "  agree  to  pay  to  one  hundred  and  fifly-five  men,  or  so 
many  as  may  be  necesssry  to  clear  the  county  from  a  draft, 
under  the  late  call,  the  sum  of  two  hundred  dollars  each." 

If  the  plaintifis,  on  the  fiiith  of  this  promise,  enlisted,  were 
mustered  into  the  service,  and  credited  to  the  township,  and 
as  they  allege,  thereby  filled  said  quota,  and  discharged  said 
county  from  said  draft  to  the  number  of  four  men,  we  think 
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they  had  done  all  that  was  required  of  them  to  give  them  a 
valid  claim  against  the  county  for  the  promised  reward. 

The  production  of  the  certificate  was  necessary  to  author- 
ize the  auditor  to  audit  and  allow  the  claim  and  draw  his 
warrant  for  the  amount  on  the  treasurer.  The  provision  in 
the  order  of  the  board  allowing  the  auditor  to  allow  the 
claim  and  draw  his  warrant  for  it  on  presentation  to  him  of 
certain  evidence,  was  a  provision  which  may  have  been 
adopted  for  the  convenience  of  the  board,  and  to  save  them 
the  trouble  of  having  to  pass  on  and  allow  the  claims  them- 
selves. It  could  make  little  difference  to  the  claimants 
whether  they  got  their  money  in  the  one  way  or  the  other. 

A  point  is  made  with  reference  to  that  part  of  the  order 
of  February,  1864,  which  says>  "and  it  is  expressly  ordered 
that  the  bimafide  citizens  of  the  county  are  to  have  the  pref- 
erence before  outsiders  are  paid."  But  we  cannot  see  how 
this  preference  of  the  citizens,  until  they  shall  have  been 
paid,  can  be  construed  to  mean  that  the  other  class  shall 
pever  be  paid.  We  must  construe  it  to  mean  that  the  citi- 
zens, who  were  to  contribute  the  means,  by  the  payment  of 
taxes,  to  pay  the  bounties,  should  be  paid  before  those  who 
might  enlist  and  yet  not  reside  in  the  county. 

What  we  have  said  shows  that  the  demurrer  to  the  second 
paragraph  of  the  reply  should  have  been  overruled. 

We  doubt  whether  the  assignments  of  error,  with  refer- 
ence to  the  facts  of  the  case,  are  such  as  to  justify  or  require 
us  to  examine  them,  and  we  think  it  not  necessary  that  we 
should  do  so. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the  sec- 
ond paragraph  of  the  answer,  and  to  grant  the  parties  leave, 
if  they  desire  to  do  so,  to  reconstruct  the  issues. 

y.  Stafford  and  D.  Moss^  for  appellants. 

Z.  &  W.  0.  Sexton  and  B.  F.  Claypool^  for  appellees. 
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Temple  and  Others  v.  Irvin  and  Others. 

Practice. — Relief  from  Judgment  Taken  Through  Mistake, — ^A  proceeding  to 

correct  an  alleged  mistake  in  a  partition  suit  must  be  commenced  within  two 

years  after  final  judgment  in  the  partition  suit. 
Same. — Commencement  of  Suit, — ^The  commencement  of  a  suit  or  the  instita- 

tion  of  proceedings  on  motion  includes  the  issuing  of  process  or  notice  to 

bring  the  defendant  into  court. 

APPEAL  from  the  Harrison  Circuit  Court 
WoRDEN,  J. — ^This  was  a  complaint  by  the  appellants 
against  the  appellees  to  correct  an  alleged  mistake  in  the 
procedings  in  a  partition  suit  in  the  same  court.  The  alleged 
mistake  in  the  partition,  briefly  stated,  consists  in  this.  The 
land  to  be  parted  consisted  in  part  of  river  bottom  land,  and 
in  part  of  upland.  The  commissioners  in  making  the  partition 
determined  to  set  off  to  the  plaintifT  herein  twenty-two  acres 
and  a  fraction  of  the  upland,  and  ninety  acres  and  a  fracdon 
of  the  bottom  land ;  and  to  Camilla  Irwin,  one  of  the  parties 
interested,  twenty-two  acres  and  a  fraction  of  the  upland, 
and  seventy-four  acres  of  the  bottom  land,  as  their  respec- 
tive and  just  shares.  The  surveyor  whose  services  were 
employed  in  making  the  partition,  was  directed  by  the  com- 
missioners to  establish  the  corners,  boundaries,  courses  and 
distances  of  each  share,  so  that  each  party  would  have  the 
quantity  of  each  kind  of  land  alloted  to  him,  and  he  made  a 
plat  of  the  land,  describing  each  one's  share  by  metes  and 
bounds,  which  the  commissioners,  supposing  it  to  be  right, 
reported  to  the  court  as  their  division  of  the  land,  and  their 
report  was  confirmed  by  the  court 

It  turns  out,  however,  that  according  to  the  descriptions 
of  the  land  thus  assigned  to  the  plaintifis  herein,  there  are 
but  seventy-four  acres  of  the  bottom  land  instead  of  ninety 
and  a  fraction;  and  in  the  portion  assigned  to  Camilla  Ir- 
win there  are  about  eighty-eight  acres  of  the  bottom  land 
instead  of  seventy-f6ur,  as  was  intended  by  the  commission- 
ers.   The  object  of  the  suit  was  to  correct  this  mistake. 
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After  the  partition,  Camilla  sold  her  share  to  George  Kim- 
ball, who  was  made  defendant  Kimball  demurred  to  the 
complaint,  and  his  demurrer  was  sustained.  This  ruling 
presents  the  only  question  raised  for  our  consideration. 

We  are  not  favored  with  any  brief  for  the  appellants,  and  are 
therefore,  not  advised  upon  what  ground  they  claim  that  the 
action  can  be  maintained.  The  appellee,  however,  has  filed 
a  brief  in  which  he  urges  a  number  of  objections  going  to 
the  merits  of  the  cause,  as  well  as  the  objection  that  the  suit 
was  instituted  too  late.  We  have  concluded  that  the  latter 
objection  is  well  taken ;  and  it  will,  therefore,  be  unnecessary 
to  examine  any  other  question  in  the  cause. 

The  action,  if  it  can  be  maintained  all,  must  be  maintained 
under  the  provisions  of  the  99th  section  of  the  code,  as 
amended  March  4th,  1867.  Acts  of  1867,  p.  100.  This  sec- 
tion as  amended  requires  the  court  to  ''  relieve  a  party  from 
a  judgment  taken  against  him,  through  his  mistake,  inadver-> 
tence,  surprise  or  excusable  neglect,  and  supply  an  omission 
in  any  proceeding  on  complaint  or  motion  filed  within  two 
years." 

The  final  judgment  in  the  partition  suit,  confirming  the 
report  of  the  commissioners,  was  rendered  on  the  28th  of 
March,  1867.  This  complaint  to  correct  the  alleged  mistake 
was  filed  in  September,  1869,  but  it  purports  to  be  an  amen- 
ded complaint,  and  recites  that  the  original  complaint  had 
been  filed  on  the  26th  of  March,  1869.  The  original  com- 
plaint is  not  in  the  record,  but  we  may  assume  for  the  pur- 
poses of  this  decision  that  it  was  filed  at  the  time  named, 
and  was  for  the  correction  of  this  alleged  mistake.  We  may 
assume,  in  short,  that  the  complaint  to  correct  the  mistake 
was  filed  as  early  as  March  26th,  1 869.  This  assumption, 
if  not  correct  in  point  of  fact,  is  most  favorable  to  the  ap- 
pellants. The  summons  in  the  cause,  for  Kimball  and  oth- 
ers, was  issued  on  the  26th  of  April,  1869,  and  seems  to 
have  been  served  on  him  on  the  3d  of  June  following. 

We  think  the  statutory  provision  above  quoted  must  be 
construed  in  accordance  with  its  evident  spirit  and  intent. 
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which,  it  seems  to  us,  is  to  require  such  relief  as  is  contem* 
plated,  to  be  granted,  where  a  suit  is  commenced,  or  proceed- 
ing on  motion  instituted,  for  that  purpose  within  the  time  lim* 
ited  therein.  The  commencement  of  a  suit,  or  the  institution 
of  proceedings  on  motion,  includes  the  issuing  of  process  or 
notice  to  bring  the  defendant  into  court.  2  G.  &  H.  59;  Han* 
cock  V.  Ritchie^  1 1  Ind.  48.  It  was  not  intended,  by  the  provi- 
sion in  question,  to  permit  the  party  seeking  relief  to  file  his 
complaint  or  motion  therefor,  and  then  procrastinate  indefi- 
nitely the  taking  of  steps  to  bring  the  adverse  party  into  court, 
until  perhaps  witnesses  are  dead,  or  other  circumstances  have 
intervened  to  the  prejudice  of  the  opposite  party.  If  a  party 
seeking  such  relief,  having  filed  his  complaint  or  motion 
therefor  within  the  two  years,  can  issue  process  or  notice  af- 
ter the  expiration  of  that  period,  he  may  do  so  at  any  indef- 
inite time  thereafter,  and  in  this  way  bring  the  opposite  party 
into  court  to  correct  alleged  mistakes,  &c.,  in  a  judgment,  at 
any  indefinite  length  of  time  after  it  was  rendered  This  we 
hold  cannot  be  done.  We  think  that  in  order  to  obtain  re- 
lief under  the  provision  cited,  the  party  applying  for  it  must 
not  only  file  his  complaint  or  motion  therefor  within  the  two 
years,  but  he  must  also,  within  that  period,  issue  his  process 
or  notice  to  bring  the  opposite  party  into  court  In  other 
words,  his  suit  or  proceeding  for  that  pupose  must  be  com- 
menced within  the  time  limited.  This  is  in  harmony  with 
the  spirit  of  the  law,  and  with  general  principles  applicable 
to  analogous  cases. 

Here  the  process  was  not  issued  until  nearly  a  month  after 
the  expiration  of  the  time  limited. 

The  judgment  below  is  affirmed,  with  costs. 

G,  V.  Hawk,  T.  C.  Slaughter,  and  C.  D.  Hawk,  for  appellants. 

5.  K.  Wolfe,  for  appellees. 
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Hyatt,  Administrator,  v.  Mavity,  Executor. 

Practice. — Claim  Agaimt  DecedenVs  Estate. — Where  a  complaint  sh<yws  on 
its  face  that  the  action  is  to  recover  a  claim  against  the  estate  of  decedent,  and 
the  proceeding  has  been  commenced,  not  by  filing  a  claim,  but  as  an  ordinary 
action,  the  suit  should  be  dismissed  on  motion. 

APPEAL  from  the  Ripley  Common  Pleas. 

Pettit,  C.  J. — ^The  appellee,  who  was  plaintiff  below  filed 
his  complaint  in  three  paragraphs,  first,  that  his  decedent,  on 
the  22d  day  of  August,  1864,  deposited  with  appellant  s  de- 
cedent, six  hundred  dollars  in  cash,  and  that  the  same  is  due 
and  unpaid ;  second,  that  on  the  same  day  there  was  placed 
in  his  hands  three  notes  of  thirteen  hundred  dollars,  which 
he  agreed  to  account  for,  but  did  not;  the  third  paragraph  is 
for  a  horse  and  cow,  worth  one  hundred  and  seventy  dollars. 
The  defendant  filed  a  written  motion  to  dismiss  the  suit  be- 
cause the  complaint  shows  on  its  face  that  it  is  a  claim 
against  the  estate  of  a  decedent,  was  not  filed  as  a  claim,  but 
was  commenced  by  a  complaint  and  summons,  as  an  ordi- 
nary action.  The  motion  was  overruled,  and  exception. 
This  ruling  is  assigned  for  error,  and  is  the  only  one  we 
need  notice. 

This  motion  ought  to  have  been  sustained.  The  only  way 
to  collect  such  a  claim  as  this,  is  to  follow  sec.  62,  p.  501,  and 
sec.  66,  p.  503, 2  G.  &  H.  See  Ratcliffv,  Leunig^  30  Ind.  289 ; 
Braxton^  Adnir  &c,,  v.  Tke  State,  &c.,  25  Ind.  82 ;  Mttrdn  v. 
Ashef's  Adfrir,  25  Ind.  237;  Pidly^  Adnir^v.  Perfect,  30 
Ind.  379. 

The  judgment  is  reversed  at  the  costs  of  the  appellee, 
with  instructions  to  the  court  below  to  sustain  the  motion  to 
dismiss  the  case. 

y.  W.  Gordon,  y.  O.  Cravens,  and  W.  D.  Ward,  for  appel- 
lants. 

£.  P.  Ferris  and  H.  T.  Lipperd,  for  appellee. 
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Brush  v.  Raney. 

• 

Principal  and  Surety. —  Contract, — Pleading, — Evidence, — A  promissory 
note  was  executed  by  A.  and  B.,  the  latter'  styling  himself  "collateral  secu- 
rity."   Suit  on  the  note  by  the  payee  against  B.,  A.  being  deceased. 

Heldf  that  a  parol  agreement  between  the  payee  and  B.  that  the  latter  should 
pay  the  note  only  in  case  it  conld  not  be  made  of  A.,  if  contemporaneous  with 
the  making  of  the  note,  could  not  be  shown  in  defense  because  of  the  role 
against  the  admission  of  parol  evidence  to  vary  or  contradict  a  written  instni* 
ment,  and  if  subsequent  to  the  note,  could  not  be  sustained  without  a  cofosid* 
eration  therefor  being  shown. 

Sams.— iyteA^  Construed.^'Th.t  statute  (2  G.  &  H.  308,  sec.  674)  which  en- 
ables  a  surety  to  have  an  order  of  the  court  that  execution  shall  be  fiist  leried 
upon  the  property  of 'his  principal,  is  not  applicable  in  such  an  action  brought 
against  a  single  defendant. 

Pleading. — Consideration, — To  show  a  consideration  for  an  agreement,  in  a 
pleading,  it  is  not  sufficient  to  allege  that  the  agreement  was  for  a  valuable 
consideration;  but  the  facts  with  reference  to  the  consideration  must  be  set 
out 

Promissory  Note. — fVithout  Date, — In  a  suit  on  a  promissoiy  note  without 
date,  but  having  seven  months  from  its  execution  to  run,  the  complaint  set  forth 
the  note  and  alleged  that  it  was  made  at  a  certain  date,  being  more  than  seven 
months  prior  to  the  commencement  of  the  action. 

ffetdf  that  the  complaint  sufficiently  showed  that  the  note  was  due  when  the  snit 
was  coDunenced. 

APPEAL  from  the  Ripley  Common  Pleas. 

Downey,  J. — ^This  action  was  commenced  by  the  appellee 
against  the  appellant  on  a  promissory  note,  executed  by  the 
latter  and  one  Allen,  deceased,  to  the  former,  the  defendant 
styling  himself  "collateral  security." 

Answer,  first,  the  general  denial ;  second,  payment  before 
suit  brought;  third,  that  the  defendant  is  only  ''collateral" 
security  on  the  note,  that  the  estate  of  Allen  is  solvent,  that 
there  is  one  thousand  dollars  of  personal  and  real  estate  in 
'  Ripley  county,  and  was  at  the  time  of  commencing  this  ac- 
tion, and  that  by  contract  with  the  plaintiff,  for  a  valuable 
consideration,  he  was  to  pay  the  same  only  in  case  it  could  not 
be  made  off  Allen,  and  asks  that  the  property  of  Allen  may 
be  first  exhausted  afler  the  question  of  suretyship  is  tried; 
fourth,  that  he  is  only  collateral  security  on  the  note,  that 
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the  plaintiff  accepted  the  note  with  the  full  understanding 
and  agreement  that  he  was  to  look  to  defendant,  Brush,  for 
his  pay  only  in  case  the  money  could  not  be  made  off  the 
principal,  and  that  the  heirs  of  Allen  all  live  in  Ripley  county 
and  have  for  five  years,  and  that  Allen  has  unincumbered 
personal  and  real  property  of  the  value  of  one  thousand  dol* 
lars,  and  that  his  estate  is  solvent  Wherefore,  the  defend- 
ant asks  that  the  plaintiff  be  required  to  answer  as  to  said, 
question  of  suretyship,  and  if  the  &cts  as  stated  be  found  to* 
be  true,  that  the  court  will  compel  the  plaintiff  to  exhaust 
the  property  of  the  principal  before  he  is  compelled  to  pay" 
the  same. 

Reply  to  the  second  paragraph  of  the  answer.  Demurrer 
to  the  third  and  fourth.  Demurrers  sustained,  and  exception 
taken.  The  defendant  then  withdrew  the  first  and  second 
paragraphs  of  his  answer,  and  there  was  final  judgment  ren- 
dered for  the  plaintifE 

The  errors  assigned  are  the  sustaining  of  the  demurrers 
to  the  third  and  fourth  paragraphs  of  the  answer,  and  it  is 
insisted  in  argument  that  the  complaint  is  bad. 

The  third  paragraph  does  not  state  whether  the  contract 

referred  to  was  made  at  the  date  of  the  note,  or  subsequently. 

If  it  was  made  at  the  date  of  the  note,  it  cannot  be  sustained, 

because  it  violates  the  well  known  rule  that  parol  evidence 

cannot  be  admitted  to  vary  or  contradict  a  written  instrument. 

If  it  is  to  be  understood  that  it  was  made  subsequently  to 

the  date  of  the  note,  we  think  it  cannot  be  sustained,  because 

it  does  not  set  out  any  consideration  for  the  agreement.    It. 

is  true  that  it  says  it  was  for  a  valuable  consideration.    But 

it  is  the  province  of  the  court,  and  not  of  the  pleader,  to 

decide  whether  the  consideration  was  a  valuable  one  or  not. 

The  facts  with  reference  to  the  consideration  should  have 

t>een  set  out    Robinson  v.  Barbour^  5  Blackf.  468. 

The  fourth  paragraph  is  evidently  objectionable,  because 
it,  sets  up  a  contemporaneous  parol  agreement  which  mate-- 
ri^dly  changes  the  terms  of  the  note. 
Vol,  XXXIV.— 27 
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Neither  of  these  paragraphs  of  the  answer  can  be  sus- 
tained under  the  statute  which  enables  sureties  to  have  an 
order  of  the  court  that  the  execution  shall  be  first  levied  on 
the  property  of  principal.  That  statute  applies  only  where 
an  action  is  brought  i^;ainst  two  or  more  defendants,  &c 
2  G.  &  H.  308,  sec  674. 

As  the  promissory  note  on  which  the  suit  is  brought  is 
not  dated,  and  the  complaint  does  not,  in  terms,  allege,  that 
it  was  due  when  the  action  was  brought,  it  is  urged  that  tlie 
complaint  is  bad.  But  the  complaint,  alleges  that  the  note 
was  .made  on  the  first  day  of  August,  1868.  It  had  seven 
months  to  run.  The  suit  was  commenced  on  the  second 
day  of  March,  1869.  The  complaint  thus  sufficiently  shows 
that  the  note  was  due  when  the  suit  was  commenced. 

The  judgment  is  affirmed,  with  ten  per  cent  damages  and 
costs. 

B.  P.  Ferris,  and  ff.  T.  Lipperd,  for  appellant 


West  v.  Forsythe. 

Guardian  and  Wasx>.— (7iAm&>i»V  Bond^^Remwal  of  GuartUan,^'^ 
iiulttre  of  a  gnardian  to  give  a  bond  sufficient  to  secure  to  lis  irard,  when  the 
period  of  his  wardship  shall  tenmnate,  the  amount  of  a  pension  comiag  tote 
ward  from  the  govermnent,  is  a  suffident  cause  for  the  removal  of  the  guardiiif 
without  regard  to  the  fact  that  the  amount  of  the  pension  may  be  needed  for 
the  maintenance  and  education  of  the  ward. 

APPEAL  from  the  Clinton  Common  Pleas. 

WoRDENy  J. — ^This  was  an  application  by  the  appellant  to 
remove  the  appellee,  as  guardian  of  the  persons  and  estates 
of  Mary  A.  Stevenson  and  William  F.  Stevenson.  Trial  hf 
the  court,  resulting  in  a  finding  and  judgment  for  the  de- 
fendant 

Theuiase  comes  tiefore  us  exclusively  on  the  evidence 
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ivhich  is  embodied  in  a  bill  of  exceptions.  The  following 
general  facts  may  be  gathered  from  the  evidence. 

Thomas  J.  Stevenson,  the  father  of  the  wards  in  question, 
was  killed  in  the  service  of  the  country  as  a  soldier,  in  the 
late  civil  war,  leaving  a  widow  and  the  two  children  above 
named.  In  November,  1865,  the  appellee,  Forsythe,  and  the 
widow  of  the  deceased  intermarried.  At  the  time  of  the 
marriage,  the  widow  was  drawing  a  pension  from  the  United 
States,  but  the  wards  succeeded  to  the  pension  after  the 
marriage.  It  is  stated  in  the  complaint  that  the  annual  pen- 
sion coming  to  the  wards  is  on^  hundred  and  forty-four  dol- 
lars, but  the  proof  does  not  show  the  precise  amount.  It 
is  also  stated  that  they  will  be  entitled  to  it  until  they  arrive 
'respectively  to  the  age  of  sixteen  years. 

On  the  27th  of.  November,  1866,  Forsythe  applied  to  the 
clerk  of  the  court  below  for  letters  of  guardianship  for  said 
children,  but  in  his  verified  statement  in  writing  for  that  pur- 
pose, he  made  no  allusion  whatever  to  the  pension  due  said 
children.  Possibly  this  was  unnecessary,  as  not  coming 
within  the  liberal  terms  of  section  four  of  the  act  on  the 
subject.     2  G.  &  H.  565. 

.  The  clerk  issued  the  letters,  and  took  a  bond  from  For- 
sythe, with  one  Nehemiah  C.  Lovett  as  his  surety,  in  the 
penal  sum  of  five  hundred  dollars.  Lovett,  at  fhe  fime  the 
bond  was  given,  was  in  quite  precarious  circumstances,  and 
at  the  time  this  suit  was  tried,  he  had  become  utterly  insol- 
vent and  had  left  the  State.  From  the  statement  of  For- 
sythe, in  his  application  for  letters,  it  appears  that  Mary  A. 
was  bom  August  7th,  1858,  and  William  F.,  January  15th, 
1 86 1 ;  so  that  each  has  several  years'  pension  yet  to  draw. 

It  appears  that  the  two  wards  are  living  with  Forsythe, 
and  that  they  are  provided  for  and  schooled  about  like  other 
chilren  in  that  portion  of  the  State ;  but  the  evidence  has  a 
strong  tendency  to  show  that  Forsythe,  while  he  is  an  in- 
dustrious and  temperate  man,  is  hasty,  choleric  and  irritable, 
and  not  well  fitted  to  stand  in  loco  parentis  to  these  children. 
One  witness  testifies  that  he  heard  and  counted  five  blows 
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inflicted  by  Forsythe,  upon  some  one  whom  he  did  not  see, 
but  who,  under  the  circumstances  detailed,  could  have  been 
no  one  but  the  boy,  at  the  distance  of  thirty  rods.  His 
opinion  is  that  the  blows  were  inflicted  with  a  switch. 

Another  witness  says,  "  I  know  the  children,  and  am  satis- 
fied he  is  too  severe  on  them.  He  presses  down  on  them 
too  close.  He  is  excitable  and  easy  to  get  mad,  and  has  a 
vicious  way  of  talking.  The  boy  is  a  good  worker.  I  don't 
hardly  know  whether  he  pays  his  way  or  not,  but  if  any  boy 
can,  he  does." 

Another  witness  said,  "  the  defendant  told  him  the  children 
were  thick-headed  like  their  &ther;  that  he  had  whipped  the 
girl,  but  she  would  not  mind."  * 

Still  another  said,  "  I  saw  him  whip  the  boy  once  last 
spring  with  a  bridle.  He  whipped  him  harder  than  I  thought 
was  proper." 

Yet  another  said,  "  I  think  he  was  too  hard  on  them.  I 
saw  him  whip  the  boy  once  pretty  heavy.  I  thought  it  was 
more  than  the  child  deserved." 

Another  witness  speaks  thus :  ''  I  am  acquainted  with  the 
defendant  and  his  wards.  He  is  sober  and  industrious.  He 
is  crabbed  and  easily  excited,  and  oflen  storms,  blusters  and 
halloos  at  the  children.  I  never  saw  him  abuse  them.  I 
think  the  children  are  bad.  In  some  cases  severity  makes 
the  children  worse."- 

Much  evidence  was  educed  as  to  whether  the  labor  of  the 
children  was  sufficient  for  their  maintenance. 

This  evidence  had  little,  if  anything,  to  do  with  the  ques- 
tion involved.  Perhaps  the  defendant  was  not  bound,  as 
their  step-father,  to  maintain  the  children.  His  charges  for 
their  maintenance,  and  the  services  they  may  perform  for 
him,  are  matters  properly  to  be  considered  on  the  settlement 
of  his  account  with  them  as  their  guardian. 

We  should,  without  hesitation,  say,  on  the  evidence  before 
us,  that  the  treatment  of  the  children  by  the  defendant,  and 
especially  the  boy,  renders  it  improper  that  he  should  con* 
tinue  to  be  their  guardian,  were  it  not  for  the  domestic  rela- 
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tion  that  exists  between  the  defendant  and  the  mother  of  his 
wards.  The  children^  it  is  proved,  desire  to  remain  where 
they  are;  and  if  that  fact  were  thoroughly  established,  it 
might  be  regarded  as  a  strong  circumstance  to  show  that, 
on  the  whole,  they  had  not  been  very  badly  treated.  But 
the  judgment  below  will  have  to  be  reversed  on  the  grounds 
which  we  will  now  proceed  to  state,  and  the  case  will  go 
back  for  trial  de  novo,  where  further  evidence  can  be  intro- 
duced on  this  branch  of  the  case,  if  it  is  desired 

It  is  quite  clear  that  Forsythe  should  not  continue  to  act 
as  the  guardian  of  these  children  and  receive  on  their  behalf 
the  bounty  or  pension  due  them  from  the  government,  with- 
out giving  a  bond  which  will  be  ample  to  secure  it  to  them 
when  the  period  of  their  wardship  terminates.  It  may  be 
that  the  most  or  all  of  it  will  be  needed  for  their  mainte- 
nance and  education.  It  may  be  that  they  will  be  maintained 
and  educated  by  the  defendant  But,  on  the  other  hand,  it 
may  be  that  theiir  labor,  as  they  grow  up,  will  be  sufficient 
for  their  maintenance,  and  that  the  bounty  of  the  govern- 
ment can  be  saved  to  them  as  a  little  fund  with  which  to 
start  in  life.  The  interest  of  the  wards  requires  such  bond 
to  be  given,  and  that  the  guardian  be  removed  on  fiulure  to 
give  it  The  counsel  for  the  appellee,  in  their  brief,  say  that 
he  did  give  an  additional  bond  to  the  acceptance  of  the  clerk, 
but  the  record  shows  nothing  of  it 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  grant  a 

new  trial. 

y.  N.  Sims  and  C.  Sims,  for  appellant 
y,  BamersnA  %  Clayhaugh,  for  appellee. 


/ 
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Whitman,  Receiver  of  the  Sinnissippi  Insurance  Com- 
pany, V.  Hall. 

Mutual  Insurance  Company. — Assessments, —  Sat/  for  by  Receiver. — Com- 
plaint, 

APPEAL  from  the  Rush  Circuit  Court 

Pettit,  C.  J. — ^This  suit  was  brought  by  the  appellant 
against  the  appellee,  to  recover  certain  assessments  made  by 
the  directors  of  said  company  and  the  Marion  Circuit  Court, 
on  a  premium  note  given  by  the  appellee  for  a  policy  of  in- 
surance in  said  company. 

A  demurrer  for  want  of  sufficient  facts  was  sustained  to 
the  complaint,  and  this  ruling  is  the  only  error  assigned 
The  appellee  has  not  put  himself  to  the  trouble  to  file  a 
brief  or  make  in  any  manner  a  suggestion  of  any  particular 
reason  why,  or  point  on  which  the  complaint  is  bad.    - 

The  complaint  shows  the  organization  of  the  company, 
the  giving  of  the  note  for  a  policy,  the  assessments  on  the 
note,  the  notice  and  demand  for  their  payment,  legal  pro- 
ceedings in  which  the  franchises  of  the  company  were  de- 
clared forfeited  for  insolvency,  and  the  appointment  of  Whit- 
man as  receiver,  with  the  powers  usually  and  properly  con- 
ferred on  such  officers  or  fiduciaries  of  the  courts  in  such 
cases.  We  have  examined  our  statutes,  forms,  and  prece- 
dents, elementary  writers,  and  adjudicated  cases,  and  have  not 
been  able  to  satisfy  ourselves  that  the  complaint  in  this  case 
is  bad.    See  Bolandw.  Witman,  33  Ind.  34. 

The  judgment  is  reversed,  at  the  costs .  of  the  appellee, 
with  instructions  to  the  court  below  to  overrule  the  demurrer, 
and  for  further  proceedings. 

y.  E.  McDonald  and  E,  M,  McDonald^  for  appellant 

B.  Z.  Smith,  for  appellee* 
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Whitman,  Receiver  of  the  Sinnissippi  Insurance  Com- 
pany, V.  Ammons. 

APPEAL  from  the  Rush  Circuit  Court. 

Pettit,  C,  J. — ^This  suit  was  brought  to  recover  the  amount 
of  assessments  on  a  premium  note  given  for  a  policy  in  said 
company. 

Demurrer  to  the  complaint  for  want  of  sufficient  facts,  &c., 
sustained,  and  exception.  This  ruling  is  assigned  for  error, 
and  presents  the  only  question  in  the  case.  The  appellee 
has  not  filed  a  brief  or  pointed  out  any  reason  why  the  com- 
plaint is  bad,  and  we  are  not  able  to  discover  any.  It  is  in 
all  respects  the  same  as  that  in  Whitman^  Receiver,  &c.,  v. 
Hall,  decided  at  this  term,  ante,  p.  422. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
with  instructions  to  the  court  below  to  overrule  the  demur- 
rer to  the  complaint,  and  for  further  proceedings. 

y.  E.  McDonald  and  E.  M.  McDonald,  for  appellant 

B.  L.  Smith,  for  appellee. 


Manlove,  Receiver  of  the  Farmers  and  Merchants'  In- 
surance Company,  v.  Scarce. 

APPEAL  from  the  Wayne  Common  Pleas. 

Pettit,  C.  J. — This  record  is  another  blundering  and 
worthless  one  from  Wa3me  county,  in  comparison  with 
which  the  darknesses  of  Erebus  and  Egypt  were  brilliant 
lights,  and  the  chaos  that  existed  before  the  creation  was 
perfect  order. 

We  are,  however,  able  to  learn  from  it  that  the  appellant 
brought  suit  against  the  appellee  to  recover  an  assessment 
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on  a  premium  note  given  for  a  policy  in  said  company. 
There  is  only  one  paragraph  of  the  complaint,  which  at  dif- 
ferent times  and  places  is  called  ''  the  complaint/'  **  the  sec- 
ond paragraph  of  the  complaint^"  "  an  amended  complaint" 
Which  it  is  we  do  not  know,  but  we  hold  it  to  be  a  sufficient 
complaint,  and  that  it  shows  a  good  cause  of  action  in  such 
a  case.  It  is  in  all  the  essentials  like  the  one  in  WhiUnan, 
Receiver,  &c.,  v.  Hall,  at  this  term,  ante,  p.  422. 

In  this,  the  record  shows  that  a  demurrer  was  filed,  but 
for  what  cause,  or  what  was  done  with  it,  is  not  shown.   An- 
other demurrer  the  record  shows  was  filed,  but. for  what 
cause,  or  was  done. with  it,  does  not  appear ;  and  a  third  one 
was  filed,  because  the  complaint  did  not  state  facts  suffi- 
cient, &c.,  which  was  overruled;  and  since  the  defendant 
had  got  his  hand  in,  and  had  become  an  adept  in  the  art  of 
demurring,  he  filed  still  a  fourth  one  for  the  same  causey 
which  was  sustained,  and  this  ruling  was  excepted  to,  and  is 
assigned  for.  error  in  this  couft    Perhaps  the  court  thought 
that  sustaining  the  demurrer  of  the  appellee  once,  out  of  four 
times  that  it  was  filed,  might  be  merited  for  his  pertinacious 
adherence  to  that  form  or  branch  of  pleading;  but  it  was  e^ 
ror  in  law  to  do  so. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
with  instructions  to  the  court  to  overrule  all  the  demurrers 
to  the  complaint,  and  for  further  proceedings. 

L.  D.  Stubbs,  for  appellant 

y.  Perry,  for  appellee. 


Caldwell,  Administrator,  v.  Ksrnodlb. 
APPEAL  ixom  the  Boone  Common  Pleas. 


appellaot 
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against  the  appellee  on  two  promissory  notes,  amounting  at 
the  time  of  the  trial  to  about  four  hundred  and  twenty-five 
dollars. 

The  defense  set  up  was  an  account  against  the  intestate 
which  amounted  to  about  six  hundred  and  eighty-five  dol- 
lars. There  was  no  controversy  about  the  correctness  of  the 
notes,  while  as  to  some  portions  of  the  set-off  there  were 
grave  doubts  as  to  their  correctness.  The  jury  found  a  ver- 
dict for  the  defendant  for  six  hundred  and  eighty-four  dollars. 

It  is  quite  evident  from  the  record  that  the  jury  failed  to 
allow  the  platntifT  the  amount  of  the  notes,  else  they  could 
not  have  found  so  much  due  to  the  defendant. 

There  having  been  a  motion  for  a  new  trial,  and  the  proper 
exception  taken,  we  must  reverse  the  judgment 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

y.  W.  Gordon  and  P.  H.  Ward,  for  appellant 

A.  y.  Boone  and  R.  W.  Harrison,  for  appellee. 


Gass,  v.  The  State,  on  the  Relation  of  Clark. 

IKFORMATION.— CWff^  cf  Common  Pleas, — Jurtidiction, — ^The  court  of  com- 
mon pleas  has  jurisdiction  of  an  information  in  the  nature  of  a  quo  warranto 
for  usorinng  an  office,  filed  in  said  conrt  upon  the  relation  of  one  claiming  an 
interest  in  the  office. 

Same. — Officer  of  City, — Contesting  Election  of, — ^The  proper  mode  of  attack- 
ing the  validity  of  the  election  of  a  city  officer  is  by  information,  there  being' 
no  prorision  of  law  for  contesting  the  election  of  such  an  officer. 

Election. — Mode  of  Conducting,"^Directory  Statutes, — Statutes  regulating  the 
mere  mode  of  conducting  elections  are  directory,  and  any  departure  from 
the  prescribed  mode  will  not  vitiate  an  election,  if  the  irregularity  does  not 
deprive  any  legal  voter  of  his  vote,  or  admit  a  disqualified  voter  to  vote,  or 
cast  uncertainty  on  the  result,  and  has  not  been  occasioned  by  the  agency  of 
%  party  seeking  to  derive  a  benefit  from  it 
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Same. — StaiuU  Comtrued. — ^The  reason  and  spirit  of  tfie  statntoiy  prcmaon  on 
the  subject  of  contesting  elections  (i  G.  &  H.  318,  sec  15),  that  <*no  iiiegia- 
larity  or  malconduct  of  any  member  or  officer  of  a  board  of  judges  or  cm- 
vassers  shall  set  aside  the  election  of  any  person,  unless  such  irregdaritj  or 
malconduct  were  such  as  to  cause  the  contestee  to  be  declared  elected  vhen 
he  had  not  received  the  highest  number  of  legal  yotes/'  are  applieaUe  to  in 
election  to  a  city  office  as  well  as  to  a  state,  county,  or  township  office; 
and  said  prorision  announces  a  principle  of  law  which  prevails  independentlj 
of  the  statute. 

APPEAL  from  the  Fountain  Common  Pleas. 

WoRDEN,  J. — ^This  was  an  information  in  the  nature  of  a 
quo  warranto^  filed  by  the  State,  upon  the  relation  of  Qark, 
against  the  appellant  Gass,  charging  that  the  appellant  had 
usurped  the  office  of  Mayor  of  the  city  of  Attica  in  said 
county,  and  alleging  that  the  relator  was  entitled  thereto. 
Issues  were  formed,  and  the  cause  was  tried  by  the  court, 
upon  an  agreed  statement  of  the  evidence,  and  the  court 
found  and  adjudged  that  neither  Clark  nor  Gass  was  entitled 
to  the  office,  but  that  the  same  was  vacant,  and  that  each 
party  pay  the  costs  by  him  made. 

Some  questions  are  made  upon  the  pleadings,  but  it  is  not 
important  that  they  should  be  decided,  inasmuch  as  the  find- 
ing of  the  court  will  have  to  be  reversed,  and  a  finding  for 
the  defendant  directed,  on  the  agreed  statement  A  ques- 
tion, however,  is  made  as  to  the  jurisdiction  of  the  court  of 
common  pleas  in  informations  of  this  character,  as  by  the  act 
regulating  the  same  they  are  only  authorized  to  be  filed  in 
the  circuit  court  2  G.  &  H.  323,  sec.  750.  A  later  statute, 
defining  and  enlarging  the  jurisdiction  of  the  court  of  com- 
mon pleas,  extends  its  jurisdiction  to  cases  of  this  sort,  as  we 
think.  2.  G.  &  H.  22.  Again,  it  is  claimed  that  as  the  case 
involves  the  validity  of  an  election,  the  remedy  of  the  rela- 
tor was  by  contesting  the  election,  and  not  by  a  resort  to  an 
information.  This  point  would  be  entitled  to  greater  consid- 
eration, if  there  were  any  provisions  of  law  for  contesting  the 
election  of  a  city  officer ;  but  we  are  not  aware  of  any  such 
provision,  and  therefore  think  it  clear  that  the  proper  rem- 
edy was  resorted  to.    We  come  now  to  the  case  as  shown 
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by  the  agreed  statement  of  the  evidence.  Attica  is  a  city 
incorporated  under  the  general  law  of  the  State  for  the  in- 
corporation of  cities,  and  is  divided  into  three  wards,  num- 
bered one,  two,  and  three. 

On  the  4th  of  May,  1869,  an  election  was  held  in  said  city 
for  mayor  (the  office  being  then  to  be  filled  by  an  election), 
and  the  relator  and  the  defendant  were  the  only  candidates  for 
the  office.  In  the  first  ward  the  relator  received  a  majority 
of  two  votes,  and  in  the  third  ward  a  majority  of  four  votes,  over 
his  competitor  Gass,  and  in  the  second  ward  Gass  received  a 
majority  of  twenty-five  votes  over  Clark,  all  of  which  was 
properly  shown,  and  the  board  of  canvassers  declared  the 
defendant  elected  by  a  majority  of  nineteen,  and  issued  to 
him  a  certificate  of  election ;  and  he  filed  his  bond,  took  the 
oath  of  office,  and  entered  upon  the  discharge  of  his  duties; 
that  for  the  purposes  of  said  election,  the  common  council  of 
the  city  had  by  resolution  appointed  one  inspector  and  two 
judges  in  each  of  said  wards,  who  qualified  as  the  board  of 
election  for  the  respective  wards ;  that  in  the  second  ward 
the  board  of  judges  appoinlied  one  of  their  own  number  as 
clerk  at  said  poll ;  that  aft^r  the  poll  was  opened,  and  after 
a  portion  of  the  electors  had  cast  their  ballots,  and  before 
the  balloting  was  completed  or  the  result  thereof  publicly 
announced,  the  board  took  a  recess  and  adjournment,  and 
separated,  all  of  them  going  away  from  the  place  of  holding 
the  election  in  said  ward,  taking  ^way  with  them  the  ballot- 
box  that  contained  the  ballots  cast  at  said  election  up  to  that 
time ;  that  they  all  remained  away  for  the  space  at  least  one 
hour,  viz.,  from  twelve  to  one  o'clock. 

In  the  first  ward,  the  board  of  judges  appointed  one  of  their 
own  number  as  clerk,  and  he  was  the  only  clerk  at  said  poll. 
This  board  remained  in  session  until  the  vote  had  been 
counted  and  the  result  publicly  announced. 

In  the  third  ward,  the  board  of  judges  appointed  one  of 
their  own  number  as  clerk,  who  was  the  only  clerk  at  said 
poll.  This  board  adjourned  at  noon,  after  ballots  had  been 
cast,  in  like  manner  as  the  board  in  the  second  ward,  but 
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they  locked  up  the  room  in  which  they  were  holding  the 
election,  leaving  the  ballot-box  therein. 

These  are  the  facts  agreed  upon,  slightly  condensed,  but 
stated  with  sufficient  fulness  to  present  the  entire  merits  of 
the  cause. 

It  will  be  seen  that  Clark  had  a  majority  of  only  six  votes 
in  the  first  and  third  wards,  and  that  in  the  second  ward, 
where  Gass  had  a  majority  of  twenty-five  votes,  no  irr^- 
ularity  whatever  is  shown  except  the  appointment  by  tbe 
board  of  one  of  their  number  as  clerk,  and  the  adjourn- 
ment at  noon  as  above  stated,  taking  with  them  the  ballot- 
box.  It  does  not  appear  that  there  was  any  fraud  whatever 
practiced,  that  any  illegal  votes  were  polled,  that  any  legal 
voter  was  prevented  from  voting;  nor  is  there  anything  to 
indicate  that  Gass  did  not  receive  a  majority  of  nineteen  of 
the  legal  votes  cast  The  law  requires,  however,  that  there 
shall  be  two  clerks  appointed,  one  from  each  political  party; 
(3  Ind.  Stat  237,  sec.  7)  and  these  we  think  should  be  other 
than  the  inspector  and  judges.  It  also  requires  that  there 
shall  be  no  adjournment  or  recess  until  all  the  votes  shall 
been  counted  out  and  the  result  publicly  announced.  3  Ind 
Stat  234,  sec.  18. 

The  question  arises  whether  such  a  departure  finocn  the 
statute  as  is  shown  in  this  case  will  render  tbe  election  void 
or  otherwise.  This  depends  upon  the  question  whelber  these 
statutes  shall  be  construed  as  imperative  or  directory  merely. 

To  determine  this  question,  we  must  not  lose  sight  of  an- 
other statutory  provision,  on  the  subject  of  contesting  elec- 
tions, as  follows :  "  No  irregularity  or  malcooduct  of  any 
member  or  officer  of  a  board  of  judges  or  canvassers,  shall 
set  aside  the  election  of  any  person,  unless  such  irr^[ularity 
or  malconduct  was  such  as  to  cause  the  contestee  to  be  de- 
clared elected  when  he  had  not  received  the  highest  number 
of  legal  votes,"  &c.     i  G.  &  H.  318,  sec.  15. 

We  do  not  find  this  section  repealed  by  any  later  law  on  the 
subject  of  elections  or  otherwise,  either  expressly  or  by  any 
necessary  implication,  and  we  regard  it  as  in  full  force. 
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While  it  may  not,  in  terms,  be  applicable  to  the  case  under 
consideration,  because  this  is  not  a  case  of  the  contest  of  an 
oiHce  provided  for  in  the  act,  yet  its  reason  and  spirit  are 
as  applicable  to  a  city  as  to  a  state,  county,  or  township  of- 
fice. There  is  no  good  reason  why  one  rule  should  be  ap- 
plied to  a  state,  county,  or  township  office,  and  another  and 
very  different  rule  to  a  city  office.  This  statutory  provision, 
however,  heed  not  be  solely  relied  upon,  as  we  think  it  an- 
nounces a  principle  of  law  that  would  prevail  independently 
of  the  statute^ 

It  is  settled  by  authority,  that  statutes  regulating  the  mere 
mode  of  conducting  elections  are  directory,  and  that  any 
departure  from  the  prescribed  mode  will  not  vitiate  an  elec- 
tion, if  the  irregfularity  does  not  deprive  any  legal  voter  of 
his  vote,  or  admit  a  disqualified  voter  to  vote,  or  cast  uncer- 
tainty on  the  result,  and  has  not  been  occasioned  by  the 
agency  of  a  party  seeking  to  derive  a  benefit  from  it  Cooley 
Const.  Lim.  617-8,  and  authorities  there  cited.  We  are 
of  opinion  that  whetlier  we  apply  the  statute  above  quoted 
on  the  subject  of  contesting  elections  or  the  general  prin- 
ciples of  law  to  this  case,  the  election  of  Gass  was  valid  and 
not  rendered  void  by  the  departures  from  the  statute  above 
indicated  in  conducting  the  election. 

The  judgment  below  is  reversed,  with  costs,  and  the  court 
below  directed  to  proceed  in  the  cause  in  accordance  with 
this  opinion. 

M,  M.  MUford^  for  appellant. 

T.  F,  Denddson,  %  Buchanan^  and  A.  A.  Rice,  for  appellee. 
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BowEN  V.  Reed. 

Jurisdiction. — Estoppeh — Suit  before  the  mayor  of  a  city  for^  rent,  and  an  at- 
tacliment  thereunder,  on  which  was  seized  the  property  of  the  defendant,  iriio 
executed  a  delivexy  bond  therefor  with  surety.  Upon  the  defendant's  oral  no- 
tion, on  the  ground  that  the  title  to  real  estate  was  involved,  the  cause  was 
certified  to  the  circuit  court,  in  which  the  defendant  appeared,  and,  after  tak- 
ing various  steps  in  the  cause,  withdrew  his  i^jpearance  and  was  de&nlted, 
and  judgment  was  rendered  against  him  for  the  debt,  and  an  order  was  made 
for  the  sale  of  the  attached  property. 

Held^  in  a  suit  on  said  bond,  that  said  defendant  and  the  lorety  on  said  bond 
were  estopped  to  deny  the  jurisdiction  of  the  circuit  court  in  said  attadmcat 
proceeding. 

APPEAL  from  the  Fountain  Circuit  Court. 

Downey,  J. — Bowen  sued  one  Bartlett,  before  the  mayor 
of  Attica  for  rent,  took  out  an  attachment,  and  seized  the 
property  of  Bartlett.  He,  with  the  appellee  as  his  security, 
executed  a  bond  for  the  purpose  of  releasing  the  attached 
property,  by  which  they  agreed  that  the  property  should  be 
safely  kept  and  delivered  to  the  marshal  on  a  designated  day. 

On  the  day  fixed  for  the  trial  before  the  mayor,  Bartlett, 
by  oral  motion,  asked  that  the  cause  be  certified  to  the  cir- 
cuit court,  on  the  ground  that  the  title  to  real  estate  was  in- 
volved. This  motion  was  sustained,  and  the  cause  was  accord- 
ingly certified  to  the  circuit  court.  In  that  court  there  was 
judgment  against  Bartlett  by  default,  which,  on  his  motion, 
was  afterwards  set  aside.  The  cause  was  then  continued 
until  the  next  term,  at  which  term,  on  the  second  day  there- 
of, the  said  Bartlett  had  an  order  entered,  on  his  motion,  for 
the  publication  of  the  depositions  on  file.  On  the  third  day 
of  the  term  the  defendant  withdrew  his  appearance,  was  de- 
faulted, and  judgment  was  rendered  against  him  for  the  debt, 
with  an  order  for  the  sale  of  the  attached  property. 

The  property  which  had  been  attached  not  having  been 
delivered  according  to  the  terms  of  the  bond,  and  not  hav- 
ing been  found,  this  action  was  brought  on  the  bond  against 
Bartlett  and  his  security.  Reed.    Afler  issues  were  made,  the 
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case  was  tried  by  the  court,  and,  at  the  request  of  the  plain- 
tiff) the  court  stated  the  facts  in  writing  and  the  conclusion 
of  law  upon  them.  The  facts  so  found  were  as  we  have 
stated  them.  The  conclusion  of  law  was,  that  the  circuit 
court  had  no  jurisdiction  in  the  case  so  certified  up  by  the 
mayor  of  the  city  of  Attica,  and  that  the  judgment  and  pro- 
ceedings in  said  cause  in  the  circuit  court  were  void,  because 
the  case  was  not  taken  to  the  circuit  court  by  appeal. 

There  was  an  exception  taken  to  the  conclusion  of  law, 
and  also  a  motion  for  a  new  trial,  which  was  overruled,  and 
judgment  rendered  for  the  defendant  The  errors  assigned 
involve  the  correctness  of  these  rulings. 

We  think  the  conclusion  of  law  arrived  at  by  the  court 
was  not  correct  Every  principle  of  law,  as  well  as  of  jus- 
tice and  honesty,  requires  that  the  defendant,  after  having 
had  the  case  certified  by  the  mayor  to  the  circuit  court,  and 
having  appeared  in  the  circuit  court,  should  be  estopped  to 
deny  the  fact  which  he  had  alleged  in  order  to  get  the  case 
certified  to  the  circuit  court,  or  the  fact  that  the  circuit  court 
had  jurisdiction.  The  suit  was  one  of  the  subject-matter  of 
which  the  circuit  court  had  full  and  ample  jurisdiction.  It 
should  have  been  held  that  the  defendant  had  conclusively 
waived  any  objection  as  to  jurisdiction  of  his  person. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

y.  Buchanan,  for  appellant 


Nelson  v.  Myers. 

Pleading. —  Written  Instrument, — In  a  suit  on  a  promissory  note  executed  by 
the  defendant  to  the  husband  of  the  plaintiff,  the  complaint  alleged  that  said 
husband  died  testate;  that  by  his  will  he  gave  to  the  plaintiff  all  his  estate  af- 
ter the  payment  of  the  debts;  that  the  estate  had  been  finally  settled  by  the 
executor,  leaving  said  note  as  a  part  of  the  property  bequeathed  to  her. 
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ffeld,  that  the  complaint  was  not  insufficient  because  said  will  or  a  copy  thereof 
was  not  filed  with  it. 

APPEAL  from  the  Madison  Common  Pleas. 

DowMEYy  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  on  two  promissory  notes,  made  by  the  appel- 
lant, pa3^1e  to  the  husband  of  the  appellee. 

There  is  a  paragraph  in  the  complaint  on  each  of  the 
notes,  and  it  is  alleged  that  her  husband  died  testate ;  that 
by  his  will  he  gave  her  all  his  estate  after  the  payment  of 
the  debts;  that  the  estate  had  been  finally  settled  by  the  ex- 
ecutor, leaving,  as  a  part  of  the  property  bequeathed  to  her, 
the  notes  in  said  suit 

The  record  recited  that  it  was  shown  to  the  satis&ction  of 
the  court,  by  the  return  of  the  sheriflf)  that  the  process  issued 
in  the  case  had  been  duly  served  on  the  defendant  more  than 
ten  days  before  the  first  day  of  the  term  of  the  court,  but 
neither  the  process  nor  return  was  made  part  of  the  record 
There  was  judgment  against  the  defendant  by  de&ult 
Without  any  steps  in  the  common  pleas  to  have  the  de&ult 
set  aside,  the  defendant  appeals  to  this  court. 

Two  questions  are  raised  and  discussed  under  the  assign- 
ment of  errors ;  first,  that  the  will,  or  a  copy  of  it,  should 
have  been  filed  with  the  complaint;  second,  that  the  court 
erred  in  rendering  judgment  without  notice  to  the  defendant 

On  the  first  point,  our  opinion  is  that  the  plaintiff  need  not 
to  have  filed  the  will  or  a  copy  of  it  The  action  was  upon 
the  notes,  and  not  upon  the  will.  It  is  the  written  instru- 
ment, or  a  copy  of  it,  on  which  the  action  is  brought,  that 
must  be  filed  with  the  complaint    2  G.  &  H.  104,  sec  78. 

With  reference  to  the  other  point,  a  certiorari  awarded  by 
us  brings  up  the  summons  and  return,  showing  the  issuing 
and  service  of  process  in  time. 

The  judgment  affirmed,  with  ten  per  cent  damages  and 

costs. 

W.  R.  Pierse  and  H,  D.  Thompson,  for  appellant 
C.  D.  Thompson,  for  appellee. 
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FouTY  V.  FouTY  and  Another. 

Voluntary  Convetamcs.— 7>w/.~A  voluntaiy  conveyance  of  land,  without 
any  consideration^  either  good  or  Yaluable,  is  valid  and  binding  between  the 
parties  thereto  and  their  privies;  and  parol  evidence  cannot  be  given  by  or  be-  34   4:3 

tween  them  that  the  deed  of  conveyance,  absolute  on  its  face,  was  made  npan  the         ^^  ^^^ 
agreement  of  the  grantee  to  hold  the  land  in  trust  and  reconvey  it  to  ihe  grantor  ^4   m 

or  to  the  grantor's  son  at  a  future  time  upon  the  happening  of  a  contingency. 

Fraud. — Promise, — ^A  representation  upon  which  fraud  can  be  predicated  must 
be  of  an  existing  fact,  or  of  a  fact  alleged  to  exist,  and  cannot  consist  of  a. 
mere  promise. 

.  APPEAL  from  the  Hancock  Circuit  Court 

Pettit,  C.  J. — ^The  complaint  is  this :  The  plaintifT  says^ 
that  Amos  Fouty,  heretofore,  to  wit,  on  the  1 2th  day  of  Au- 
gust, 1 86 1,  and  for  a  long  time  previous,  was  the  owner  in 
fee  simple  of  the  following  tract  of  land  in  said  county  of 
Hancock :  the  east  half  of  the  north-east  quarter  of  section 
twenty,  township  fifteen,  north  of  range  seven  east;  that  said 
Amos  was  at  the  time  aged,  feeble  in  health  and  mind,  hav- 
ing a  chronic  and  incurable  disease;  that  he  had  a  wife, 
Jane,  who  was  also  aged,  that  said  Amos  and  Jane  had 
no  children  or  descendants  of  children,  except  the  plaintifi^ 
who  was  their  son;  that  the  defendant  iis  an  uncle,  brother 
of  said  Amos ;  in  whom  he  placed  great  confidence ;  that 
said  Amos,  being  in  the  above  condition  of  body  and  mind, 
the  defendant,  with  the  fiaudulent  intent  tto  deprive  said 
Amos  of  said  land,  represented  to  liim  .that  if  he  would 
convey  said  land  to  him,  defendant,  by  deed  in  fee,  he,  de- 
fendant, would  hold  the  same:  in  trust  for  said  Amos  and 
Jane,  and  on  their  death  for  plaintiff,  and  would  reconvey 
the  same  to  said  Amos  at  any  time  on  request,  or  in  case  of 
his  death,  to  said  plaintiff;  that,  trusting  to  said  representa- 
tions, the  said  Amos  and  Jane,  upon  said  day,  without  any 
consideration  whatever,  either  good  or  valuable,  executed  to 
the  defendant  an  unconditional  warranty  deed  (a  copy  of 
which  is  filed  herewith) ;:  that  said  deed  recited  the  consider- 
VoL.  XXXIV.— 28. 
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ation  of  twenty-six  hundred  dollars,  but  the  same  was  exe- 
cuted, as  above  stated,  without  any  consideration  whatever; 
that  said  Amos,  with  his  said  wife,  Jane,  were  living  upon 
said  land  at  the  time  of  the  execution  of  said  deed,  and  had 
been  for  a  long  time  previous ;  that  they  continued  to  reside 
there,  and  enjoy  and  manage  the  same,  and  receive  the  rents 
and  profits,  with  the  knowledge  and  consent  of  the  defendant, 
without  his  let  or  hinderance,  until  their  deaths,  to  wit,  of  said 

Amos,  on  the  —  day  of ,  1864,  and  of  said  Jane,  on 

the  —  day  of ,  1863,  to  wit,  at  said  county,  without 

any  heir  of  either  except  the  plaintiff;  that  said  plaintiff,  on 

the  —  day  of ,  1862,  volunteered  as  a  soldier  in  the 

army  of  the  United  States,  and  remained  in  the  service  until 

afler  the  death  of  his  said  parents,  to  wit,  the day  of 

>  1865,  when  he  was  honorably  discharged  at  the  ex- 
piration of  his  service ;  that  immediately  on  his  return,  and 
before  the  commencement  of  this  action,  he  applied  to  the 
defendant,  and  requested  of  him  a  reconveyance  of  said  land 
to  him,  which  he  refused  and  still  refuses ;  that  he  holds  said 
land  fraudulently,  without  right,  and  without  any  considera- 
tion whatsoever;  that  said  Amos  and  Jane  each  died  intes- 
tate, without  any  indebtedness  whatever,  excepting  one  hun- 
dred dollars ;  that  each  left  sufficient  personal  property  in  said 
county,  now  remaining  there,  to  pay  all  the  indebtness  of 
each,  and  at  least  three  hundred  dollars  over  and  above  all 
such  indebtedness,  if  any  there  be;  that  no  letters  of  admin- 
istration have  b&n  taken  out  in  said  county,  or  elsewhere, 
upon  the  estate  of  either  said  Amos  or  Jane;  wherefore  he 
prays  that  said  conveyance  to  said  defendant  be  set  aside, 
and  that  he  reconvey  said  land  to  the  plaintifi^  and  other 
proper  relief. 

To  this  complaint  the  defendants  demurred,  for  the  reason 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  them ;  which  demurrer  was  overruled,  and  this 
ruling  was  excepted  to ;  and  this  presents  for  our  considera- 
tion the  question  of  the  legal  sufficiency  of  the  complaint 

A  voluntary  conveyance  of  land  without  any  consideration, 
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either  good  or  valuable,  is  valid  and  binding  between  the 
parties  and  their  privies ;  nor  can  parol  evidence  be  given, 
by  Of  between  them,  that  such  deed  of  conveyance,  absolute 
on  its  face,  was  made  in  trust  to  the  grantee,  and  that  he 
was  to  reconvey  at  a  future  time  on  the  happening  of  any 
contingency,  yackson  v.  Gamsey,  i6  Johns.  i88;  Richterv, 
Irunfty  28  Ind.  26;  Thompson  v.  Elliott,  id.  $l\  Matlock* s 
Adfrir  V.  Nave^  ^-  35 ;  Osborne  v.  Moss,  7  Johns,  161 ;  yack- 
son V.  King,  4  Cow.  207 ;  Seward  v.  yackson,  8  Cow.  406'; 
Boyd  v.  Stone,  1 1  Mass.  342 ;  M'Neely  v.  Rucker,  6  Blackf 
391 ;  Doe  V.  Hurd,  7  Blackf  5 10;  Rockldll  v.  Spraggs,  9  Ind. 
30;  Squire  \.  Harder,  i  Page,  494;  Plulbrook  v.  Delano,  29 
Me.  410;  Movan  v.  Hays,  i  Johns.  Ch,  339;  Barnard  v. 
Flinn,  8  Ind.  204;  Springer  \,  Drosch,  32  Ind.  486;  Fairchild 
V.  Rasdall,  9  Wis.  379;  McCaw  v.  Burk,  31  Ind.  56. 

But  it  is  held  and  urged  by  the  appellee  that  fraud  is 
charged  in  the  complaint,  against  the  appellant,  and  that 
fraud  vitiates  all  contracts,  and  hence  it  can  be  proved  and 
this  deed  set  aside  and  held  for  naught.  The  only  thing 
charged  as  or  for  fraud  is  as  follows:  **That  the  defendant, 
with  the  fraudulent  intent  to  deprive  said  Amos  of  said  land, 
represented  to  him  that  if  he  would  convey  said  land  to  him 
(defendant)  by  deed  in  fee  simple,  he,  the  defendant,  would  hold 
the  same  in  trust  for  said  Amos  and  Jane,  and  would  reconvey 
the  same  to  said  Amos  at  any  time  on  request,  or  in  case  of 
his  death  to  said  plaintiff;  that  trusting  to  said  representa- 
tions, the  said  Amos  and  Jane  upon  said  day,  without  any 
consideration  whatever,  either  good  or  valuable,  executed  to 
the  defendant  an  unconditional  warranty  deed."  This  is 
not  such  a  fraudulent  representation  as  will  avoid  a  deed. 
Representations  upon  which  fraud  can  be  predicated  must 
be  of  an  existing  fact,  or  of  a  fact  alleged  to  exist,  and  not 
a  mere  promise  to  do  something  afterwards. 

In  Richter  v.  Irwin,  28  Ind.  26,  the  plaintiffs  below  had 
averred,  "that  to  induce  the  purchase  of  certain  lands,  the 
defendant  fraudulently  represented  to  the  plaintiffs,  that  he 
'would  grant  to  the  plaintiffs  an  easement  upon  his  lands  .by 
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the  location  of  a  street/'  &a  This  court  held,  that  ''the  fiaud- 
ulent  representation  relied  on  was  not  a  fidse  statement  as 
to  an  existing  iact,  but  merely  a  promise  by  the  defendant 
that  at  a  future  day  he  would  grant  to  the  plaintiff  and  the 
public  an  easement  upon  his  land,  which  would,  by  the  par- 
ticular location  of  the  street,  be  of  private  advantage  to  the 
plaintiff  by  increasing  the  value  of  their  property,  to  which 
the  easement  would  be  annexed.  This  easement  is  an  inter- 
est in  the  lands,  and  the  promise,,  having  been  oral,  is  not 
binding  under  the  statute  of  frauds."  Sptiik  v.  Richards^  13 
Pet  26;  yackson  v.  Gamsey^  supra;  Foley  v.  Cowgill,  5 
Blackf.  18.  These  cases  are  decisive  of  this  question  of 
fraudulent  representations. 

There  is  no  cause  of  action  shown  in  the  complaint,  and 
the  demurrer  should  have  been  sustained  to  it;  and  for  this 
error  the  judgment  is  reversed,  at  the  costs  of  the  appellee. 

B.  F.  Davis  and  B.  F.  Lave,  for  appellant 

M.  M.  Ray,  y.  W.  Gordon,  W.  March,  and  y.  L.  Mam, 
for  appellees. 


Clark  v.  The  State. 


lNDicndXNT.^Z^7M0r  Law, — ^In  an*  indictment  for  seUing  infcrt»gr«rti^  liqnor 
withont  a  license,  if  the  selling  be  chaiged  as  of  a  less  quantity  than  a  qnait 
at  a  time,  it  is  not  not  necessary  that  it  should  also  be  chaiged  that  the  liquor 
sold  was  to  be  drank  in  the  defendant's  house,  out-house,  yard,  garden,  or 
the  appurtenances  thereto  belonging.  Compher  v.  The  SUOt,  18  Ind.  447, 
explained. 

Same. — Ttim^.— -Under  the  code,  as  at  common  law^  an  indictment  mast  cbaijge 
the  offense  to  have  been  committed  on  a  particular  day  staled. 

Same. — An  indictment  chaiged  the  offense  to  have  been  committed  "on  or 
about  the  —  day  of  July,  1869,  which  was  the  lirst  day  of  the  week,  com- 
monly called  Simdi^." 

Held,  that  the  indictment  should  have  been  quashed  on  motion,  for  liulare  to 
designate  the  time  of  the  commission  of  the  offense. 

APPEAL  from  the  Decatur  Circuit  Court 
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IVoRDEN,  J. — Indictment  of  the  appellant  for  retailing 
without  license.  Motion  to  quash  overruled. .  Trial  by  the 
court;  conviction  and  judgment;  exceptions. 

The  indictment  charges  that  thq  defendant,  without  license^ 
on  or  about  the  — —  day  of  July,  1869,  which  was  the  first 
day  of  the  week,  commonly  called  Sunday,  at,  &a.  sold  to 
one  Ira  Wood,  intoxicating  liquor,  by  a  less  quantity  than  a 
quart  at  a  time,  for  the  sum  of  ten  cents. 

It  is  insisted  that  the  indictment  should  have  been  quashed, 
for  the  reason  that  it  does  not  charge  that  the  liquor  was  to 
be  drunk  in  the  defendant's  house,  &c.;  and  the  case  of  Com- 
pher  V.  The  State ^  18  Ind.  447,  is  cited  in  support  of  the  po- 
sition. The  tenth  section  of  the  temperance  law,  i  G.  &  H. 
616,  defines  two  offenses  and  prescribes  the  punishment 
therefor,  first,  the  selling  or  bartering,  by  an  unlicensed  per- 
son, of  intoxicating  liquors  by  a  less  quantity  than  a  quart 
at  a  time ;  second,  the  selling  or  bartering,  by  an  unlicensed 
person,  of  any  intoxicating  liquors  to  be  drunk  ox  suffered 
to  be  drunk  in  his  house,  out-house,  yard,  garden,  or  the  ap- 
purtenances thereto  belonging.  Thus  it  is  lawful  to  sell, 
without  license,  intoxicating  liquors  in  quantities  of  a  quart 
or  more  at  a  time ;  yet  it  is  unlawful  to  sell,  without  license, 
such  liquors  in  any  quantity,  to  be  drunk  or  suffered  to  be 
drunk  in  the  places  named  in  the  statute.  In  the  case  of 
Compker  v.  The  State ^  the  indictment  was  for  selling  a  quarts 
and  no  oflense  was  committed  nnless  the  liquor  was  to  be 
drunk  or  suffered  to  be  drunk  at  some  one  of  the  interdicted 
places. 

The  indictment  in  the  case  before  us  is  for  selling  by  a 
less  quantity  than  a  quart,  and  charges  a  violation  of  the 
first  branch  of  the  section,  which  makes  it  unlawful  to  sell  in 
such  quantity^  without  reference  to  the  place  where  it  is  to 
be  drunk. 

An  objection  is  made,  however,  that  is  &tal  to  the  indict- 
ment; which  is  that  it  fails  to  allege  the  time  of  the  com- 
mission of  the  of!ense.    It  will  be  seen  that  the  closest  ap- 


438  SUPREME  COURT  OF  INDIANA. 

dark  V.  The  State. 

proximation  given  to  the  time  of  the  oflfense  is  some  Sunday 
in  July,  1869.. 

It  is  a  thoroughly  established  principle  of  criminal  plead- 
ing that  the  crime  must  be  charged  to  have  been  committed 
on  a  particular  day,  to  be  stated  in  the  indictment  Hampton 
V.  The  State ^  8  Ind.  336. 

We  have  the  following  statutory  provision  on  the  subject: 
"  The  precise  time  of  the  commission  of  an  oflense  need  not 
be  stated  in  the  indictment  or  information ;  but  it  is  sufficient 
if  shown  to  have  been  within  the  statute  of  limitations,  ex- 
cept  where  time  is  an  indispensable  ingredient  of  the  offense." 
2  G.  &  H.  402,  sec.  56. 

This  statute  does  not  dispense  with  the  necessity  of  stat- 
ing a  day  on  which  the  offense  was  committed;  but  it  is  de- 
claratory of  what  was  the  law  before,  viz. :  that  the  State  is 
not  bound  by  the  day  stated,  but  may  prove  any  other  day 
within  the  statue  of  limitations  in  all  cases  where  time  is 
not  an  ingredient  of  the  offense.  The  effect  of  the  statute 
is  the  same  as  if  it  read  as  follows:  "The  real  time  of  the 
conmvission  of  an  offense  need  not  be  stated  in  the  indict- 
ment; but  it  is  sufficient  if  shown  by  the  proof  to  have  been 
within  the  statute  of  limitations,  except,"  &c. 

This  is  the  construction  given  the  statute  in  the  case  of 
Hampton  v.  The  State^  supra^  where  the  court,  after  citinf 
the  statute,  say:  ''This  does  not  change  the  common  law 
rule  as  above  stated.  It  does  not  dispense  with  the  stating 
of  time,  but  it  need  not  be  the  precise  time  proved." 

In  that  case  it  was  held  that  an  indictment  was  good  that 
charged  the  commission  of  an  offense  "on  or  about"  a  stated 
day,  rejecting  as  surplusage  the  words  "  or  about" 

It  may,  perhaps,  be  regarded  as  somewhat  technical  to 
hold  that  time  must  be  stated  in  the  indictment,  while  in 
the  proof  the  prosecutor  is  not  bound  by  the  time  stated; 
but  it  is  our  duty,  not  to  make  the  law,  but  to  declare  and 
administer  it  as  we  find  it.  We  quote,  as  pertinent  to  the 
case,,  an  e:!(tcact  from  the  opinion  of  the  court  as  delivered 
by  Judge  Stuart^  in  the  case  of  Rosenbaum  v.  The  State^  4 
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Jnd  599.  ''There  is  nothing  in  the  revision  that  we  are 
aware  of,  and  surely  no  consideration  of  sound  policy,  which 
should  induce  the  court  to  relax  the  strictness  required  in 
all  the  substantias  of  criminal  pleading  and  evidence.  Any 
other  rule  would  be  pernicious  in  its  tendency.  The  harm- 
less decision  of  to-day  becomes  the  dangerous  precedent  of 
to-morrow.  The  people  have  no  better  security  than  in 
holding  the  officers  of  the  State  to  a  reasonable  degree  of 
care,  precision  and  certainty  in  prosecuting  the  citizen  for  a 
violation  of  the  law.'' 

The  judgment  below  is  reversed,  and  the  cause  remanded, 
with  instructions  to  quash  the  indictment; 

C.  &  y.  K.  Eimng^  for  appellant 

B.  W.  Hanna^  Attorney  General,  and  A.  B.  Campbell^  for 
the  State. 


Clark  v.  The  State. 

APPEAL  from  the  Decatur  Circuit  Court 

WoRDEN,  J. — ^This  was  an  indictment  for  retailing  without 
license.  The  judgment  must  be  reversed,  for  the  reason 
stated  in  another  case  between  the  same  parties  decided  at 
the  present  term,  ante^  p.  436,  the  indictment  being  defec- 
tive in  the  same  particular. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  quash  the  indictment 

C.  &  %  K.  Ewing^  for  appellant 

B.  JV.  Banna,  Attorney  General,  and  A.  B.  Campbell,  for 
the  State. 
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Wilson  v.  Vance,  Administrator, 

SUPBXMX  CoaWiT.^^JBvidiHte.'^AM^tmto/  Heanuery.'^Th^  Supreme  Cdoit  will 
not  inteffere  with  the  action  of  the  ooait  below  upon  the  qucstiao  of  the 
amount  of  recoyeiyi  where  such  amount  depends  upon  a  calcuktioOythe  data 
for  which,  in  the  evidence,  are  uncertain  and  unreliable. 

APPEAL  from  the  Marion  Common  Pleas. 

Downey,  J, — ^The  complaint  in  this  case  states  that  Wil- 
son and  the  deceased  were  partners  in  business,  and  engaged 
in  constructing  a  railroad  from  Lawrenceburgh  to  Indian^ 
olis;  that  there  had  been  no  settlement  of  the  business  of  the 
partnership ;  and  that  the  plaintiff  believes  and  charges,  that 
the  decedent  was,  at  the  time  of  his  death,  and  the  said  ad- 
ministrator is,  indebted  to  him  in  the  sum  of  eight  thousand 
dollars,  as  balance  due  upon  general  partnership  accounts; 
that  of  this  sum,  one-half  of  four  thousand  dollars,  to  wit, 
two  thousand  dollars,  arises  from  an  excess  of  ten  per  cent 
upon  forty  one-thousand-dollar  bonds,  taken  by  the  decedent 
and  not  accounted  for,  upon  which  the  defendant  is  indebted 
to  the  late  firm  in  the  sum  of  four  thousand  dollars,  and  in- 
terest thereon  for  nine  years,  the  one-half  of  which  is  due 
to  the  plaintiff  on  settlement  He  demands  a  settlement  of 
the  accounts  and  judgment  for  the  sum  of  (eight)  twenty- 
five  thousand  dollars. 

The  plaintiff,  having  been  required  to  file  a  bill  of  partic- 
ulars, discharged  the  rule  by  putting  on  file  an  account  cov^ 
ering  thirty-five  pages  of  legal  cap. 

A  demurrer  to  the  complaint  because  it  did  not  state  fiicts 
sufficient  to  constitute  a  cause  of  action  was  overruled,  and 
the  defendant  answered,  first,  that  the  action  did  not  accrue 
within  six  years  before  the  decease  of  Vance;  second,  a  gen- 
eral denial  of  the  complaint;  third,  as  to  so  much  of  the 
plaintiff's  claim  as  alleges  payments  made  to  divers  persons 
mentioned  in  the  bill  of  particulars,  that  they  were  made  out 
of  the  funds  of  Vance  and  Wilson,  and  that  Vance  handed 
the  money  to  Wilson  with  which  to  make  the  payments; 
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fourth,  that  by  the  terms  of  the  partneship,  Vance  alone  was 
to  pay  all  debts  out  of  money  of  the  firm,  and  did  so  pay, 
and  if  plstintifT  made  any  payments  it  was  done  voluntarily 
and  of  his  own  wrong,  &c;  fifth,  that  the  road  was  finished 
in  1853,  ^^^  ^^  ^^  business  completed,  and  that  in  1854  all 
the  business  of  the  firm  was  fully  settled,  &c. 

Reply,  first,  a  general  denial  of  the  answer;  second,  a  de* 
nial  of  the  third  paragraph  of  the  answer;  third,  to  the  fourth 
paragraph  of  the  answer,  that  the  debts  therein  mentioned 
were  not  paid  out  of  the  money  of  the  firm,  but  out  of  the 
money  of  the  plaintiff;  fourth,  denial  of  fifth  paragraph  of 
the  answer.  The  plaintiff  afterwards  filed  a  fifth  paragraph 
of  reply,  addressed  to  the  first  paragraph  of  the  answer,  as- 
serting that  the  cause  of  action,  or  portions  of  it,  accrued 
within  six  years  before  the  death  of  Vance,  and  also  explain- 
ing a  writing  which  had  been  signed  by  the  plaintiff  at  the 
request  of  the  attorney  of  the  defendant,  which  it  seemed  he 
apprehended  would  be  used  in  evidence  to  show  that  the 
cause  of  action  was  barred  by  the  statute  of  limitations. 

Thereupon,  the  record  says,  the  plBintiff  dismissed  the  first 
paragraph  of  his  reply,  the  defendant  filed  a  demurrer  to  the 
fifth  paragraph,  and  with  the  issues  thus  incomplete  there 
was,  by  agreement  of  the  parties,  a  trial  by  the  court,  and  a 
finding  for  the  plaintiff  for  ^3,08241. 

The  plaintiff,  not  being  satisfied  with  this  result,  moved 
the  court  to  grant  a  new  trial,  but  the  court  overruled  his 
motion  and  rendered  judgement  in  his  favor  for  the  amount 
of  the  finding. 

It  is  assigned  for  error  that  the  court  erred  in  refusing  to 
girant  the  new  trial. 

The  written  motion  for  a  new  trial  assigned  the  following 
reasons :  first,  the  judgment  is  less  by  several  thousand  dol- 
lars than  the  evidence  would  require,  to  wit,  eight  thousand 
dollars ;  second,  the  court,  in  the  finding,  overestimated  the 
cost  of  the  work  and  materials  by  an  amount  of  over  forty 
thousand  dollars;  third,  the  court,  in  the  finding,  omitted 
a  large  amount  of  interest  received  by  the  intestate  upon  the 
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bonds,  to  wit,  ^5,670;  fourth,  the  court  omitted  in  account 
^26,580  of  stock  taken  upon  subscriptions,  and  seventy  dol- 
lars cash  dividends  taken  upon  the  same;  fifth,  the  court 
omitted  an  item  of  about  ^5,670  of  interst  upon  bonds  which 
Vance  did  not  account  for;  sixth,  the  court  omitted  to  charge 
twenty  one-thousand-dollars  bonds,  received  by  Vance  and 
not  accounted  for. 

An  affidavit  was  filed  with  these  reasons  for  new  trial,  but 
as  it  is  not  in  the  bill  of  exceptions,  but  copied  in  the  record 
without  authority,  we  cannot  consider  it 

The  first  reason  assigned  why  the  court  should  have 
granted  a  new  trial  is  within  the  fifth  statutory  cause  for 
granting  a  new  trial,  that  is,  ''error  in  the  assessment  of  the 
amount  of  recovery,  whether  too  large  or  too  small,  where 
the  action  is  upon  a  contract  or  for  the  injury  or  detention 
of  property."  2  G.  &  H.  211,  sec.  352.  The  other  reasons 
can  only  be  regarded  as  specifications  under  the  first 

Looking  at  the  reasons  assigned  for  granting  a  new  trial 
alone,  we  might  well  infer  that  the  common  pleas  had  com- 
mitted an  error  in  refusing  to  grant  the  new  trial. 

In  the  second  reason  assigned  there  was  an  error  of  ^,* 
000;  in  the  third,  an  error  of  ^5,670;  in  the  fourth,  ^26,- 
580,  and  in  another  item,  $^0 ;  in  the  sixth,  jS20,0CX>,  saying 
nothing  about  the  amount  mentioned  in  the  fifth,  which  is 
probably  a  repetition  of  the  third.  All  these  amounts  to- 
gether make  $g2,$20.  The  one-half  of  which,  as  we  infer, 
was  the  amount  of  the  mistakes  made  against  the  plaintifi^ 
which  would  be  ^46,160.  If  we  add  to  this  the  amount  of 
his  recovery,  which  was  ^3,082.41,  we  have  1^49,24241,  the 
amount  which  it  must  be  inferred  the  plaintiff  believes  he 
ought  to  have  recovered.  But  when  we  look  at  the  original 
complaint,  and  there  find  that  the  plaintiff,  in  stating  his  case, 
claimed  only  that  the  administrator  was  indebted  to  him  in 
the  sum  of  eight  thousand  dollars,  his  reasons  for  being  dis- 
satisfied with  the  judgment  of  the  common  pleas  seem  not 
to  be  so  well  founded. 

Wilson  had  sued  another  party  for  this  same  claim,  in  sub* 
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Stance^  and  in  that  suit  had  taken  the  deposition  of  Vance 
to  be  used  in  his  behalf.  This  deposition  of  Vance  was 
used  in  this  case  as  evidence  against  his  administrator.  It 
is  quite  evident  that  it  was  not  made  with  any  view  on  his 
part  to  a  controversy  between  him  and  Wilson ;  nor  did  he, 
as  appears  from  the  face  of  the  deposition,  state  fully  the 
matters  relating  to  the  former  suit.  While  this  deposition, 
in  the  other  case,  is  admissible  as  evidence  against  his  ad- 
ministrator, in  this  case,  its  weight  or  force  as  evidence  was 
a  question  for  the  common  pleas.  And  the  same  is  true 
with  reference  to  the  other  evidence  in  the  case.  The  judge, 
who  sat  as  a  jury,  passed  upon  the  evidence  as  a  tier  of  the 
facts,  and  then  again  on  the  motion  for  a  new  trial.  In  this 
deposition  Vance  states  that  he  and  Wilson  made  no  profits 
in  constructing  the  road,  nor  any  pay  for  their  services,  but, 
on  the  contrary,  came  out  in  debt. 

A  part  of  the  books  kept  by  Vance,  relating  to  tne  busi- 
ness, were  in  evidence,  but  other  books  were  not  to  be  found. 
The  books  given  in  evidence  were  incomplete. 

Calculations  are  made  by  the  counsel  of  each  party  in  the 
printed  briefs,  to  show  that  his  theory  of  the  case  is  a  cor- 
rect one;  and  finally  there  is  a  calculation  in  manuscript  by 
the  plaintiff  himself,  which  we  are  assured  is  ''  iair  and  im- 
partial." 

The  difficulty  in  the  case  is  that  the  data  upon  which  the 
calculations  are  made  are  uncertain  and  unreliable.  Mere 
inferences  are  taken  for  facts  on  which  to  commence,  and 
hence  the  results  are  difierent.  If  the  items  on  each  side 
of  the  account  were  established,  a  little  skill  in  mathematics 
would  serve  to  find  the  correct  result.  But  this  is  not  the 
case. 

Unless  we  should  depart  from  the  well  established  rule  of 
this  court  in  passing  upon  the  facts  of  .the  case,  there  is  no 
reason  for  our  interference  with  the  judgment  of  the  com- 
men  pleas. 

The  judgment  is  affirmed,  with  costs  to  the  appellee. 


"sriii 
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Loaric  and  Aaothcr  v,  Halone  aad  Others. 

Hendricks f  Hard  &  Hendricks,  Barbour  &  Jacobs,  C  A, 
Ray,  y.  Buchanan,  and  A.  Wilson,  for  appellant 
y,  L.  Ketcham  and  y.  L.  MkcheU,  appellee. 


LuARK  and  Another  v,  Malone  and  Others. 

Statute  of  Y^JMzy&^^-^Ahandtmment  of  Lien. — ^Where  a  creditor  liavisg  t 
right  to  a  lien  on  property  for  the  payment  of  his  daim  abandons  such  lien  to 
a  person  having  an  interest  in  such  property,  upon  the  verbal  pronuse  of  the 
latter  to  pay  such  debt,  not  his  own,  such  a  promise  is  not  within  the  statute 
of  frauds,  and  may  be  enforced  against  the  person  making  it. 

Parties. — Defendanis, — Suit  to  enforce  such  a  promise  for  the  payment  of  >a 
amount  to  be  ascertained  by  settlement  of  accounts,  it  not  appearing  that  sndi 
settlement  had  been  made. 

Htld,  that  the  original  debtor  was  a  necessary  party  defendant. 

APPEAL  from  the  Madison  Common  Pleas. 

BusKiRK^  J. — ^The  material  facts  stated  in  the  complaint 
are  these :  Elijah  J.  Walden  and  Nichols  and  King  were  the 
owners  of  a  lot  in  the  city  of  Anderson,  in  the  county  of 
Madison,  and  State  of  Indiana;  that  they  made  and  entered 
into  a  contract  with  Joseph  Luark  to  erect  for  them  on  the 
said  lot  two  business  houses;  that  afterwards  Luark  em- 
ployed the  plaintiffs  to  put  up  the  brick  walls  of  said  houses, 
at  so  much  per  thousand ;  that  after  a  part  of  the  work  had 
been  done  under  that  contract  it  was  so  changed  that  the 
plaintiffs  were  to  be  paid  by  the  day ;  that  the  plaintiffi  put 
up  the  said  walls,  for  which  Luark  was  indebted  in  the  sum 
of  about  eight  hundred  dollars ;  that  at  the  time  when  plain- 
tifis  had  completed  their  part  of  the  said  building,  the  said 
Walden  was  indebted  to  the  said  Luark  in  the  sum  of  five 
hundred  dollars  on  the  said  contract  for  building  the  said 
houses;  that  they  were  in  the  act  of  filing  a  mechanic's  lien 
on  the  said  house  for  the  amount  so  due  to  them  from  the 
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said  Luark ;  and  the  said  Walden,  being  informed  thereof, 
requested  them  not  to  file  such  lien,  and  then  and  there  in* 
formed  them  that  he  was  indebted  to  Luark  on  the  said 
building  contract  in  a  sum  greater  than  Luark  owed  them; 
that  it  was  then  agreed  by  the  said  Walden  that  he  would 
pay  the  plaintiffs  the  sum  which  the  said  Luark  owed  them, 
and  that  he  would  retain  the  amount  in  his  settlement  with 
Luark,  on  the  condition  that  the  plaintiff  would  not  file  a 
mechanic's  lien  on  the  said  building;  that  the  plaintiff,  rely- 
ing upon  a  promise  of  the  said  Walden,  did  not  file  a  lien  on 
the  said  building,  and  that  the  time  had  passed  by  when  the 
said  lien  could  be  filed ;  that  neitiier  the  said  Luark  nor  the 
said  Walden  had  paid  him  the  said  sum  of  money,  for  which 
sum  they  demanded  judgment  against  Luark  and  Walden, 
and  for  other  proper  relief! 

The  appellants  demurred  separately  to  the  complaint,  and 
assigned  for  causes,  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  and  that  there  was  a 
misjoinder  of  causes  of  action,  for  the  reason  that  if  the  de- 
fendants were  liable  at  all,  it  was  a  separate,  and  not  a  joint 
liability.  The  demurrer  was  overruled,  and  the  appellants 
excepted  to  such  ruling,  and  this  is  assigned  for  error. 

It  is  insisted,  in  argtnnent,  by  the  attorney  of  Walden,  that 
his  agreement  to  pay  the  plaintiffs  the  amount  due  them  fi-om 
Luark  did  not  create  a  legal  liability  against  him^  for  the 
reason  that  it  was  a  parol  agreement  to  pay  the  debt  of 
a  third  party.  We  are  aware  that  there  is  great  conflict  in 
the  authorities  on  this  question,  but  the  very  decided  weight 
of  the  recent  decisions  is,  that  where  a  person  has  a  lien  on 
property  for  the  pasmient  of  his  debt,  and  he  abandons  such 
lien  to  a  person  who  has  an  interest  in  such  properly,  upon 
the  promise  of  such  person  to  pay  his  debt,  the  promise  is 
not  within  the  staute  of  frauds,  and  the  person  making  the 
promise  is  liable  therefor.  Spoaner  v.  Dunn^  j  Ind.  8 1 ; 
Throop  Validity  Verbal  Agreements,  564  ch.  16;  Browne 
Stat,  of  Frauds,  201-5;  Roberts  Stat,  of  Frauds,  128,  n  63. 

We  are  quite  clear  that  the  case  under  consideration  comes 
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within  the  rule  and  principle  enunciated  in  the  above  au- 
thorities. The  plaintifTs  had  a  lien  under  the  statutes  of  this 
State  upon  the  house,  for  the  amount  due  them  on  their 
work,  from  Luark,  who  also  had  a  lien  on  such  house  for 
the  sum  -due  him  from  Walden.  Walden  was  indebted  to 
Luark,  and  to  prevent  a  lien  from  being  placed  on  his  prop- 
erty, he  agreed  to  pay  the  plaintiffs,  and  they,  in  reliance  up- 
on his  promise,  abandoned  their  lien,  which  was  a  substantial 
right  and  a  sure  and  effectual  remedy ;  and  it  would  be  a 
fraud  upon  them  to  permit  Walden  to  avoid  his  promise  be- 
cause it  was  not  in  writing. 

This  court,  in  the  case  of  Spooner  v.  Dunn,  supra^  say, 
'*  There  is  a  distinct  class  of  cases  which  clearly  establish  the 
rule,  that  where  a  specific  lien  or  substantial  benefit  is  sur- 
rendered, upon  the  express  promise  of  a  third  person  to  pay 
a  debt,  it  is  an  original  undertaking  and  not  within  the  stat- 
ute." The  correctness  of  the  above  decision  has  been  very 
gravely  questioned  by  high  authority,  and  we  are  strongly 
inclined  to  hold  that  the  doctrine  was  carried  too  far.  It  is 
stated  too  broadly.  There  should  have  been  some  qualifi- 
cations or  restrictions  imposed.  It  ignores  the  fact  that  the 
person  making  the  promise  had  any  interest  in  the  property 
on  which  the  lien  existed,  and  that  he  was  benefitted  by  the 
abandonment  of  the  lien.  The  modern  and  recognized  doc- 
trine on  this  subject  is  stated  thus  by  Shaw,  C.  J.,  in  the 
case  of  Nelson  v.  Boynton,  3  Met.  396 :  "  The  rule  to  be 
derived  from  the  decisions  seems  to  be  this:  that  cases 
are  not  considered  as  coming  within  the  statute,  when  the 
party  promising  has  for  his  object  a  benefit  which  he  did  not 
before  enjoy,  accuring  immediately  to  himself;  but  where  the 
object  of  the  promise  is  to  obtain  the  release  of  the  person 
or  property  of  the  debtor,  or  other  forbearance  or  benefit  to 
him,  it  is  within  the  statute." 

The  case  under  consideration  comes  within  the  rule  laid 
down  in  the  above  case.  The.  appellees  had  the  right  io 
place  a  lien  on  the  property  of  Walden.  In  consideration  of 
their  abandoment  of  this  right,  he  made  the  promise.    This 
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abandonment  conferred  on  him  a  benefit  which  he  had  not 
previously  enjoyed,  and  it  was  the  immediate  result  of  his 
promise.  It  was  his  property,  and  not  that  of  Luark,  that 
was  released  from  the  lien. 

It  is  also  insisted,  that  the  court  erred  in  overruling  the 
demurrer  to  the  complaint,  for  the  reason  that  there  was  a 
misjoinder  of  causes  of  action.  Sec.  52  of  our  code,  2  G. 
&  H.  81,  provides,  "  No  judgment  shall  ever  be  reversed  for 
any  error  committed  in  sustaining  or  overruling  a  demurrer 
for  misjoinder  of  causes  of  action."  • 

Walden  filed  an  answer  in  denial.  Luark  filed  an  answer 
in  four  paragraphs.  The  first  was  the  general  denial ;  the 
second  was  payment ;  the  third  was  a  recoupment  of  dama** 
ges  occasioned  by  failure  of  plaintiffs  to  erect  the  walls  of 
the  house  in  the  time  and  manner  provided  by  the  contract; 
the  fourth  alleged  that  when  the  action  was  commenced,  he 
was  a  resident  citizen  and  householder  of  Hamilton  county, 
in  the  State  of  Indiana,  and  then  was,  and  that  as  he  was 
not  jointly  liable  with  Walden,  the  court  had  no  jurisdiction 
of  him.  This  paragraph  was  sworn  to.  There  was  a  reply 
in  denial.  There  was  a  trial  by  the  court,  by  the  agreement 
of  the  parties,  and  a  finding  for  the  plaintiffs.  A  motion  for 
a  new  trial  was  made,  overruled,  and  an  exception  taken. 
The  evidence  is  in  the  record,  and  fully  sustains  the  finding 
of  the  court  on  the  pleas  in  bar.  We  have  had  some  difK- 
culty  in  determining  whether  Luark  was  a  necessary  party, 
but  we  have  reached  the  conclusion  that  he  was,  and  that 
the  Madison  Common  Pleas  Court  acquired  jurisdiction  of 
his  person.  The  agreement  of  Walden  was  to  pay  the  plain- 
tiflfe  the  amount  that  Luark  owed  them  for  work  on  the 
building.  The  amount  was  not  then  definitely  determined. 
It  had  to  be  ascertained  by  a  settlement.  The  record  does 
not  disclose  the  fact  that  there  ever  was  a  settlement.  It 
was  therefore  necessary  to  make  Luark  a  party,  so  that  the 
amount  due  from  him  to  the  plaintiffs  might  be  ascertained, 
and  thus  fix  the  liability  of  Walden  on  his  undertaking  to 
pay  whatever  was  due. 
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Section  twenty-two  of  the  code  providesi  that  "  the  court 
may  determine  any  controversy  between  the  parties  before 
it,  when  it  can  be  done  without  prejudice  to  the  rights  of 
others^  or  by  saving  their  rights ;  but  when  a  complete  de- 
termination of  the  controversy  cannot  be  had,  without  the 
presence  of  other  parties,  the  court  must  cause  them  to  be 
joined  as  proper  parties/'  &c. 

We  think  that  the  presence  of  Luark  as  a  party  was  nec- 
essary to  a  complete  determination  of  the  matters  in  contro- 
versy in  this  action.  If  this  action  had  been  conmienced 
against  Walden  alone,  the  court  would  have  caused  him  to 
be  made  a  party,  and  in  such  a  case  it  was  proper  for  the 
plaintiffs  to  make  him  a  defendant  The  extent  of  the  lia- 
bility of  Walden  depended  upon  the  amount  that  Luark 
owed  the  plantifTs,  and  this  could  not  be  determed  by  the 
court  without  Luark  was  a  party. 

We  are  clearly  of  the  opinion  that  the  court  committed 
no  error. 

The  judgment  is  affirmed,  with  costs. 

y.  W.  Sansbeny,  and  E.  B.  Goodykoonts^  for  appellants. 

W.  R.  Pierse  and  H.  D.  Thompson^  for  appellees. 


SiNTON  and  Another  v.  The  Steamboat  R.  R*  Roberts,  aSas 

New  Era. 

Water  Crafts.— 5te/*  Qmrts,'-^yurisdicHoH^^Admirally.'''OviX  Stale  conxls 
have  jurisdiction  of  an  action  in  rem  to  enforce  a  lien,  under  tlie  statute, 
agunst  a  steamboat  built  in  a  port  of  this  State,  for  tlie  price  of  ber  engms 
and  boileis  furnished  to  her  at  said  port,— this  not  being  a  proceediBg  ifl 
ftdmiraltj^ 

APPEAL  from  the  Floyd  Circuit  Court 

DowNEV,  J. — ^This  was  a  proceeding  by  attachment  to 
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enforce  a  lien,  under  the  statute  of  the  State,  against  a  steam- 
boat, for  the  price  of  the  engines  and  boilers.  The  boat 
was  built  at  New  Albany,  in  this  State,  and  the  eng^indl  and 
boilers  were  there  furnished  and  put  in  the  boat.  The  ma^ 
chinery  named  was  made  and  furnished  under  a  written  con- 
tract which  is  set  out  in  the  complaint.  After  its  delivery 
a  note  for  one-half  of  the  price  was  executed  by  the  master, 
for  the  boat  and  owners,  at  four  months,  which  is  also  set 
Qut  in  the  complaint.  This  note  was  indorsed  by  the  payees, 
to  the  plaintifTs,  and,  in  connection  with  the  other  matters: 
alleged,  constitutes  their  cause  of  action.  The  contract  for 
the  engines  and  boilers  is  dated  the  25th  day  of  June,  i860, 
and  the  note  bears  date  the  19th  day  of  November,  i860. 

The  sheriff,  by  virtue  of  the  attachment,  seized  the  boat, 
her  machinery,  tackle,  furniture,  and  other  appendages.  The 
boat  had  changed  her  name  between  the  time  of  furnishing 
the  machinery  and  the  time  of  her  seizure,  and  hence  the 
use  of  an  alias  in  her  designation.  It  does  not  appear  that 
her  ownership  had  changed. 

There  was  a  motion  to  quash  the  attachment,  for  the  rea- 
sons, first,  the  court  has  no  jurisdiction  of  said  cause;  sec- 
ond, because  the  writ  of  attachment  was  improvidently  issued, 
no  sufficient  affidavit  being  on  file;  third,  because  the  affida- 
vit on  which  the  attachment  issued  is  irregular  and  insuffi- 
cient in  substance  and  form;  fourth,  because  the  affidavit 
does  not  state  facts  sufficient  to  authorize  the  issuing  of  the 
writ.  This  motion  was  sustained  by  the  circuit  court,  the 
writ  quashed,  and  final  judgment  rendered  for  the  defendant. 
The  question  is  reserved  by  bill  of  exceptions. 

In  the  case  of  Ballard  v.  Wiltshire,  28  Ind.  341,  this  court 
seems  unnecessarily  to  have  conceded  a  general  want  of  ju- 
risdiction in  the  State  courts  in  cases  provided  for  by  the 
State  law.  The  case  proceeded  upon  the  supposition  that 
the  Supreme  Court  of  the  United  States  had  held  that  the 
jurisdiction  of  the  district  courts  of  the  United  States  ex- 
tended to  cases  where  the  maritime  law  gave  no  lien,  as  well 
Vol.  XXXIV.— 29 
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as  to  cases  where  it  did ;  in  other  words,  that  our  statute 
gave  the  lien  in  no  cases  except  in  those  which  were  admir- 
alty c&ses,  properly  so  called,  and  that  therefore  the  case 
of  The  Hine  v.  Trevor^  ireferred  to  in  the  opinion  in  that  case, 
had  swept  away  the  whole  course  of  state  legislation  and 
judicial  decision  on  the  subject 

The  case  of  The  Hint  v.  Trevor^  4  Wall.  555,  was  a  case 
based  upon  a  marine  tort.  It  was  a  case  where  the  boat 
was  serzed,  under  the  laws  of  the  State  of  Iowa,  for  injuries 
resulting  from  a  collision  with  another  boat,  and  was  there- 
fore a  clear  <:ase  of  admiralty  jurisdiction. 

So  the  case  in  this  ^lourt  of  Ballard  v.  Wiltshire^  supra, 
was  clearly  a  case  of  that  kind,  for  though  the  &ct  does  not 
appear  in  the  opinion,  an  examination  of  the  files  shows  that 
it  was  based  on  the  violation  of  a  contract  of  afireightment, 
which  is  the  subject  of  admiralty  jurisdiction.  2  Parsons 
Maritime  Law,  565,  and  authorities  cited. 

In  the  case  of  Ford  v.  Fuget,  29  Ind.  5  2,  which  was  a  suit 
on  the  bond  given  to  release  the  boat,  this  court  seems  to 
have  been  governed  by  the  same  lopinion  that  controlled  it 
in  the  case  in  28  Ind.;  but  in  Wyatt  k.  Stuckley^  29  Ind  279, 
this  court  held,  that  as  there  is  no  maritime  lien  for  building, 
fitting  out,  and  constructing  a  steamboat,  the  statute  of  the 
State  giving  such  a  lien,  and  authorizing  a  proceeding  »irfrM 
to  enforce  it,  was  not  in  violation  of  the  constitution  of  the 
United  States ;  that  it  did  not  follow  that  because  the  statute 
gave  a  lien  and  authorized  a  proceeding  i/r  rem  to  enforce  it, 
the  suit  must  be  in  admiralty. 

It  cannot  be  a  question  with  the  courts  of  the  United  States 
as  to  ^^farm  of  remedy  which  the  states  shall  provide  to 
enforce  rights  which  are  given  by  the  states,  and  to  which 
the  jurisdiction  of  those  courts 'does  >not  extend.  So  far  as 
the  statute  of  the  state  attempts  to  give  jurisdiction  to  the 
state  courts  over  those  maritime  contracts  and  torts  which 
are  properly  and  exclusively  cognizable  in  the  federal  courts, 
it  must  be  concededito  be  inoperative.  But,  aside  from  these, 
there  are  rights  xonferred  by  the  statute  of  the  State,  and  a 
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remedy  therefqr  given,  which  in  no  respect  trencli  upon 
or  conflict  with  such  maritime  causes  -oT  action,  or  the  juris- 
diction of  the  United  States  courts  to  enforce  them.  We 
think  this  position  is  sustained  by  the  decisions  of  the  Su- 
preme Court  of  the  United  States  as  they  now  stand.  T/ie 
Be/fast,  7  Wall.  634;  Steamer  St.  Lawrence,  I  Black,  522. 

At  all  events,  we  are  satisfied  with  the  position  of  this 
court  as  announced  in  the  case  in  29  Ind.  279.  Applying 
the  rule  there  expressed  to  the  case  at  bar,  we  must  hold  that 
the  circuit  court  had  jurisdiction  to  enforce  the  lien  by  at- 
tachment under  the  State  law,  and  so  far  as  this  point  is 
concerned,  should  have  overruled  the  motion  to  quash  the 
attachment. 

We  are  informed  by  counsel  for  appellants,  for  we  are  not 
favored  with  a  brief  in  behalf  of  appellee,  that  other  objec- 
tions were  made  in  the  circuit  court  to  the  proceeding. 

The  note  says,  the  "  T.  W.  Roberts  and  owners  promise  to 
pay."  The  complaint,  &c.,  are  against  the  "  R.  R.  Roberts, 
alias  The  New  Era."  The  identity  of  the  boat  attached 
with  that  for  which  the  engines  and  boilers  were  furnished 
is  matter  of  evidence.  Perhaps  if  there  was  a  misnomer,  it 
should  have  been  pleaded  in  abatement,  and  might  not  be 
made  a  ground  for  dismissing  the  proceeding.  There  is  no 
question  that  the  present  name  of  the  boat  is  correctly  given. 
This  variance,  if  the  right  boat  has  been  attached,  may,  no 
doubt,  be  amended. 

It  was  also  objected  that  there  was  no  sufficient  averment 
that  the  debt  was  due.  There  is  nothing  in  this  objection. 
It  is  alleged  that  the  note  was  executed  at  four  months,  for 
the  debt,  and  it  shows  upon  its  face  that  fact  and  that  it  was 
due ;  and  the  complaint  alleges  that  the  amount  was  deman- 
ded of  the  master  of  the  boat,  and  that  he  refused  to  pay  it. 
This  is  sufficient  on  this  point. 

The  other  points  mentioned  and  discused  by  the  appel- 
lants will  more-properly  come  up  on  demurrer  to  the  com- 
plaint, in  the  subsequent  pleadings,  or  on  the  trial  of  the 
cause. 
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The  judgment  of  the  circuit  court  quashing  the  attach- 
ment and  dismissing  the  cause  is  reversed^  and  the  cause  re- 
manded ;  costs  to  the  appellants. 

3f.  C.  Kerr  and  W.  %  Hisey^  for  appellants. 

A.  Dawling^  for  appellee. 


The  State,  on  the  Relation  of  Evans,  Auditor  of  State,  v, 
McGiNNis,  Auditor  of  Marion  County. 

State  Board  of  Equalization. — Members  of.  How  Chosen. — Addition  to  Ap- 
praisement.-^To  constitute  a  person,  other  than  the  Auditor  of  State,  a  1^ 
member  of  the  State  board  of  equalization  he  must  have  been  selected  as  a 
delegate  thereto  by  a  district  board  of  equalization,  from  its  own  nnmber 
composed  of  the  auditors  of  the  counties  in  the  district ;  and  a  resolution  of 
such  State  board,  of  which  only  a  minority  of  the  members  have  been  so  se- 
selected,  providing  for  an  addition  to  the  i4>praisement  of  the  real  estate  of  a 
county,  is  invalid,  and  the  auditor  of  such  county  cannot  be  required  to  com- 
ply with  it 

Same. — Length  of  Session. — ^Where  the  State  board  of  equalization  remains  in 
session  at  one  time  more  than  ten  days,  the  acts  thereof  done  after  the  expira- 
tion of  such  period  are  void. 

APPEAL  from  the  Marion  Circuit  Court 

WoRDEN,  J. — ^This  was  a  proceeding  by  way  of  mandate, 
by  the  State,  upon  the  relation  of  the  auditor  thereof,  against 
the  appellee,  as  the  auditor  of  Marion  county,  to  compel 
the  latter  to  add  to  the  real  estate  appraisement  of  said 
county  thirty  per  cent  of  such  appraisement,  in  compliance 
with  a  resolution  of  the  State  board  of  equalization  adopted 
at  the  session  of  said  board  which  convened  on  the  ist  Mon* 
day  of  July,  1869. 

The  defendant  answered,  alleging,  amongst  other  things, 
the  following  facts:  ''That  said  pretended  S.tate  board  of 
equalization  mentioned  in  the  complaint  was  not  a  legal 
hoardofequalization  for  State  purposes,  and  was  not  com* 
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posed  of  delegates  chosen  by  legal  district  boards  of  equali- 
zation, in  this,  to  wit :  that  neither  of  the  district  boards  of 
equalization  was  composed  of  the  auditors  of  the  several 
counties  of  said  districts,  as  prescribed  by  law;  that  the  au- 
ditors of  the  fourth  congressional  district  did  not  meet  at 
the  county  seat  of  Decatur  county,  as  required  by  law,  to 
choose  a  delegate  to  such  State  board ;  nor  did  the  auditors 
of  the  fifth,  sixth,  seventh,  eighth,  ninth,  and  eleventh  con- 
gressional districts  meet  at  the  places  required  by  law,  and 
choose  delegates  to  said  State  board  of  equalization ;  and  he 
says  if  there  were  any  legal  delegates  or  members  of  said 
State  board  of  equalization  present  at  said  meeting,  such 
legal  members  did  not  compose  a  majorit^^  of  the  number 
of  delegates  required  by  law,  but  a  minority  thereof,  and  as 
such  minority  they  had  no  power  to  bind  the  defendant  by 
any  order  they  might  make ;  wherefore/'  &c. 

To  this  answer  a  demurrer  was  filed,  but  overruled,  and 
exception  taken ;  and  the  plaintiff  failing  and  declining  to 
make  any  reply,  but  electing  to  stand  on  her  demurrer,  final 
judgment  was  rendered  against  her. 

This  ruling  on  the  demurrer  raises  the  only  question  pre- 
sented by  the  record,  so  far  as  the  appellant  is  concerned 

The  ruling,  we  think,  was  clearly  right.  By  the  provi- 
sions of  the  law,  the  county  auditors  of  the  several  con- 
gressional districts  constitute  a  district  board  of  equaliza- 
tion ;  and  such  district  board  selects  one  of  its  own  number 
as  a  delegate  to  the  State  board,  which  is  constituted  of  such 
delegates  together  with  the  Auditor  of  State,  i  G.  &  H. 
320.  Now,  if  the  district  boards,  as  is  alleged  in  the  plead- 
ing and  admitted  by  the  demurrer,  were  not  composed  of 
the  auditors  of  the  districts,  they  were  not  constituted  as 
required  by  law,  and  could  exercise  no  functions  whatever 
as  a  district  board  of  equalization,  by  way  of  appointing 
delegates  to  the  State  board,  or  otherwise. 

Again,  if  only  a  minority  of  the  State  board  were  legal 
members,  as  is  alleged  in  the  pleading  and  admitted  by  the 
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demurrer,  they  could,  of  course,  do  no  binding  act  or  exer- 
cise any  legitimate  functions  as  such  board. 

The  answer  in  question  may,  in  some  particulars,  be  open 
to  the  objection  of  stating  conclusions  of  law,  rather  than 
facts ;  but,  on  the  whole,  we  think  it  states  facts  sufficient  to 
bar  the  relief  sought,  and  therefore  that  the  judgment  must 
be  afHrmed. 

The  appellee  has  assigned  a  cross  error,  which  we  are  in- 
duced to  notice  for  the  double  reason  that  it  legitimately 
arises  in  the  record,  and  that  the  question  may  hereafter 
arise  in  other  counties. 

The  defendant  answered,  thirdly,  that  the  pretended  State 
board  of  equalization  mentioned  in  the  complaint  met  as 
therein  stated,  on  Monday  the  5th  day  of  July,  1869,  and 
continued  in  session  until  the  i6th  day  of  July,  1869,  more 
than  ten  days  altogether;  and  on  said  i6th  day  of  July,  1869^ 
being  the  i  ith  day  afler  said  5th  day  of  July,  1869,  and  the 
1 2th  day  of  their  session,  said  board  made  the  order  of  re- 
appraisement  whereby  thirty  per  cent  was  added  to  the  val- 
uation of  land  and  lots  in  Marion  county,  Indiana,  being  the 
same  order  and  resolution  mentioned  in  the  complaint,  and 
therefore  that  the  resolution,  &c.,  was  without  authority  of 
law  and  void. 

A  demurrer  was  sustained  to  this  paragraph  of  the  answer^ 
and  the  defendant  excepted.  Upon  this  ruling  the  cross 
error  is  assigned. 

We  are  of  opinion  that  the  demurrer  in  question  should 
have  been  overruled.  The  statute  provides,  by  way  of  pro- 
viso, "  that  the  delegates  forming  the  State  board  shall  not 
renuin  in  session,  at  any  time,  more  than  ten  days. 

We  think  it  quite  clear,  both  on  principle  and  authority, 
that  the  time  thus  limited  constitutes  the  term  during  which 
the  State  board  may  act,  and  that  when  the  time  has  expired 
their  functions  are  ended,  and  that  any  act  done  by  them 
afterwards  is  without  authority  of  law  and  void.  It  is  like 
the  term  of  a  court,  the  duration  of  which  is  fixed  by  law, 
in  which  case  the  court  has  no  authority  after  the  expiration 
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of  the  time  limited.  Morgan  v.  The  State ^  1 2  Ind.  448 ; 
Same  v.  Same^  13  Ind.  215. 

The  judgment  on  this  paragraph  of  the  answer  should 
have  been  for  the  defendant,  as  well  as  on  the  one  hereinbe- 
fore noticed. 

The  judgment  below  is  affirmed,  with  costs. 

y.  JV.  Nickol  and  L,  Jordan^  for  appellant 

L.  Barbour  and  C.  P.  Jacobs  for  appellee. 


Hawes  and  Another  v.  Coombs  and  Another. 

Arbitration  and  Award.— -^jv^mMnlMi.— Where  the  parties  to  an  arbitration 
have  not  agreed  that  the  submission  shall  be  made  a  rule  of  a  designated 
'  court,  the  arbitration  cannot  be  regarded  as  statutory,  but  may  be  valid  as  a 
common  law  aibitration. 

VusADOHQn^^Matters  of  Zofer.— A  paragraph  of  answer  in  which  the  defendant 
pleads  matter  of  law  merely,  should  be  stricken  out  on  motion  of  the  plaintiff. 

Arbitration  Bond. — Suit  on, —  Presumption. — In  a  suit  on  an  arbitration 
bond  for  the  failure  of  the  defendant  to  perform  his  part  of  the  award,  it  will 
be  presumed,  the  contrary  not  appearing,  that  the  award  is  the  result  of  an 
adjustment  by  the  arbitrators  of  all,  and  not  merely  a  part,  of  the  matters 
included  in  the  submission. 

Same. — Pleading, — ^Where,  in  such  an  action,  the  part  of  the  award  to  be  done 
by  the  plaintiff  is  not  void  and  incapable  of  enforcement  by  the  law,  or  the 
performance  thereof  is  not  by  the  terms  of  the  award  made  a  condition  pre- 
cedent to  that  on  the  part  of  the  defendant,  an  answer  alleging  a  readiness  of 
the  defendant  to  perform  on  his  part  upon  compliance  with  the  award  on  the 
part  of  the  plaintiff  is  insufficient,  whether  the  complaint  alleges  performance 
on  the  part  of  the  plaintiff  or  not. 

APPEAL  from  the  Floyd  Common  Pleas.  ; 

Downey,  J. — Epaphias  Hawes,  William  C.  Coombs,  and 
Andrew  P.  Jackson  were  partners  in  business.  A  difierence 
arose  about  the  settlement  of  their  accounts.  They  entered 
into  an  agreement,  as  the  writing  says,  "  to  arbitrate  the  dif- 
ference now  existing  between  us  in  the  following  manner, 
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consisting  of  all  our  partnership  business,  comprising  the 
manufacture  of  spirits,  lumber,  hominy,  meal,  pork,  &c.  We 
further  agree  to  make  this  arbitration  the  rule  of  justice's 
court,"  &c.  It  then  proceeds  to  name  the  persons  who  are 
to  act  as  arbitrators,  and  to  specify  how,  in  some  respects, 
the  arbitration  is  to  be  conducted.  By  an  addendum  to  this 
writing  they  say,  ''this  to  be  a  supplement  to  our  bonds," 
&c.  Contemporaneously  with  the  making  of  this  agreement, 
April  6th,  1869,  they  entered  into  bonds  with  each  other  for 
the  performance  of  the  award,  the  said  Nathan  Hawes  be- 
coming bound  with  said  Epaphias  Hawes  as  security  for  him 
on  the  bond  executed  by  him. 

In  the  condition  of  the  bond  it  is  specified  that  the  award 
shall  be  made  in  spirits,  whiskey  at  one  dollar  and  seventy- 
five  cents  per  gallon,  and  peach  brandy  at  three  dollars  per 
gallon. 

The  arbitrators,  after  having  heard  the  case,  awarded  to 
Epaphias  Hawes  eight  hundred  dollars  in  whiskey,  at  one 
dollar  and  fifteen  cents  per  gallon,  it  being  six  hundred  and 
ninety-four  gallons;  that  Coombs  and  JaCkson  should  have 
two  hundred  dollars  in  whiskey,  at  one  dollar  and  fifteen  cents 
per  gallon,  being  one  hundred  and  seventy-four  gallons. 
They  further  awarded  to  Coombs  and  Jackson  four  hundred 
dollars,  being  one-third  of  twelve  hundred  dollars  borrowed 
of  a  party  who  is  named  in  the  award,  to  be  paid  in  whiskey  at 
one  dollar  and  seventy-five  cents  per  gallon;  to  Hawes 
thirty-five  gallons  of  brandy,  at  three  dollars  per  gallon,  be- 
ing one  hundred  and  five  dollars,  and  seventy  gallons  of 
brandy  to  Coombs  and  Jackson  at  three  dollars  per  gallon, 
being  two  hundred  and  ten  dollars;  one  hundred  dollars 
to  Hawes  in  whiskey  at  one  dollar  and  seventy-five  cents,  and 
two  hundred  dollars  to  Coombs  and  Jackson  in  whiskey  at 
the  same  price,  being  one  hundred  and  fourteen  gallons. 
Coombs  and  Jackson  to  pay  two-thirds  and  Hawes  one-third 
of  the  costs.  A  copy  of  the  award  was  duly  served  by  the 
arbitrators  on  each  party.    ^ 

The  action  was  brought  by  Coombs  and  Jackson  against 


NOVEMBER  TERM,  1870.  457 


Hawes  and  Another  v.  Coombs  and  Another. 


Epaphias  and  Nathan  Hawes,  predicated  on  the  bond,  but 
setting  out  the  written  agreement  also,  which  was  executed 
by  the  parties,  except  Nathan  Hawes,  at  the  same  time  that 
the  bond  was  executed. 

The  plaintiffs  allege  the  performance  of  the  award  on  their 
part,  and  that  l^aphias  Hawes  did  not  abide  by  and  perform 
the  conditions  of  said  award  on  his  part  to  be  performed,  in 
this,  to  wit,  that  he  has  upon  demand  reasonably  made  by 
the  plaintiffs  failed  and  refused  to  deliver  to  them  one  him- 
dred  and  seventy-four  gallons  of  whiskey,  at  one  dollar  and 
fifteen  cents  per  gallon,  of  the  value  of  two  hundred  dollars, 
and  two  hundred  and  twenty-eight  gallons  of  whiskey  at  one 
dollar  and  seventy-five  cents  per  gallon,  of  the  value  of  four 
hundred  dollars,  and  seventy  gallons  of  brandy  at  three  dol- 
lars per  gallon,  of  the  value  of  two  hundred  and  ten  dollars; 
all  of  which,  it  is  alleged,  he  has  in  his  possession,  and  which 
should  be  delivered  by  him  to  the  plaintiffs  under  said  award, 
all  of  which  remains  due  and  wholly  unpaid,  to  their  dam- 
age one  thousand  dollars,  wherefore,  &c. 

The  first  defensive  movement  made  by  the  defendants  was 
an  application  to  the  court  to  compel  the  plaintiffs  to  separ- 
ate and  divide  their  complaint  into  paragraphs,  in  such  man- 
ner as  that  each  paragraph  might  state  but  one  cause  of  ac- 
tion, in  plain  and  concise  language,  &c. 

This  motion  the  court  overruled,  and  the  defendants  ex- 
cepted. Conceding  that  the  plaintiffs  might  have  sued  Epa- 
phias Ha^es  alone  on  the  agreement,  we  think  it  does  not 
follow  that  they  might  not  sue  him  and  his  security  on  the 
bond  by  which  they  obligated  themselves  for  the  perform- 
ance of  the  award.  The  instruments,  being  executed  at  the 
same  time,  and  relating  to  the  same  matter,  are  really  only 
one  contract.  It  was  probably  unnecessary  to  make  the 
agreement,  as  the  bond  might  have  been  sufficient  of  itself; 
and  so  it  may  have  been  unnecessary  to  set  out  the  agree- 
ment in  suing  on  the  bond.  But  we  think  there  was  no 
good  reason  for  sustaining  the  motion,  and  that  the  court  did 
right  in  overruling  it 
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The  defendants  then  demurred  separately  to  the  complaint, 
for  the  reason  that  it  did  not  state  (acts  sufficient  to  consti- 
tute a  cause  of  action. 

These  demurrers  were  overruled,  and  this  constitutes  the 
second  alleged  error. 

It  is  clear  that  the  submision  and  award  cannot  be  sus- 
tained as  being  in  accordance  with  the  statute  on  the  sub- 
ject of  arbitrations.  The  submission  was  not  made  a  rule 
of  any  "  designated ''  court,  and  the  award  was  not  attested  as 
required  by  the  statute.  2  G.  &  H.  343,  sec.  3,  and  344  sec  9. 

But  we  think  it  may  be  sustained  as  a  common  law  arbi- 
tration. The  criterion  by  which  to  distinguish  the  one  fipom 
the  other,  as  recognized  in  the  rulings  of  this  court  hereto- 
fore made,  depends  on  the  iact  whether  the  parties  have  or 
have  not  agreed  to  make  the  submission  a  rule  of  some  des- 
ignated court.  £sup  V.  Larsh,  16  Ind.  82,  and  cases  there 
cited.  Also,  Hedricks  v.  Judy^  23  Ind.  548 ;  Titus  v.  Scaxt- 
Ung,  4  Blackf.  89;  Coffin  v.  Woody,  5  Black£  423. 

The  defendants  answered  the  complaint  in  three  paragraphs  ; 
first,  admitting  the  execution  of  the  agreement  and  the 
bond  and  the  making  of  the  award,  they  say  that  the  arbi- 
trators so  imperfectly  executed  their  powers  that  a  mutual, 
final,  and  definite  award  was  not  made;  that  the  paper  pur- 
porting to  be  such  is  void  for  uncertainty,  and  does  not  give 
the  plaintiffs  any  claim  or  cause  of  action  against  the  defend- 
ants. 

This  paragraph  was  striken  out  on  motion  of  tl^  plaintiff, 
and  we  think  correctly.  It  pleaded  matter  of  law,  and  not 
facts.  The  legal  questions  had  been  raised  and  decided  on 
demurrer.    The  general  denial  was  in. 

For  second  paragraph,  the  defendants,  after  admitting  as  in 
the  first  paragraph,  say  that  the  arbitrators  found  that  there 
was  due  to  the  plaintiffs  from  the  copartnership  of  Coombs, 
Jackson,  &  Hawes  the  sum  of  one  thousand  and  ten  dol- 
lars, for  which  they  were  awarded,  out  of  the  copartnership 
assets,  five  hundred  and  sixteen  gallons  of  whiskey  and  sev- 
enty gallons  of  brandy ;  and  that  there  was  due  the  said 
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Epaphias  Hawes  from  the  said  copartnership  the  sum  of  one 
thousand  and  five  dollars,  for  which  sum  he  was  awarded  out 
of  the  copartnership  assets  seven  hundred  and  fifty-seven 
gallons  of  whiskey  and  thirty-five  gallons  of  brandy;  and 
that  at  the  time  of  said  arbitration  said  copartnership  was 
possessed  of  eleven  hundred  and  foi:ty-one  and  one-half 
gallons  of  whiskey  and  one  hundred  and  ten  gallon?  of 
brandy,  and  no  more;  that  of  said  whiskey  said  Coombs  and 
Jackson  had  in  their  posession  at  the  time  of  the  award  two 
hundred  and  eighty  gallons,  and  of  the  brandy  ninety-two 
gallons ;  and  said  Epaphias  Hawes  at  the  same  time  had  in 
his  possession  eight  hundred  and  sixty-one  and  one-half  gal- 
lons of  said  whiskey  and  eighteen  gallons  of  brandy;  and 
they  say  that  under  the  said  award  said  Epaphias  Hawes 
was  entitled  to  have  and  retain  seven  hundred  and  fifly-one 
gallons  of  whiskey  then  in  his  possession,  as  his  own  exclu- 
sive property,  and  that  said  Coombs  and  Jackson  had  no  claim 
whatever,  under  the  award,  to  any  of  the  whiskey  then  in  his 
possession,  except  as  to  the  surplus  over  and  above  seven 
hundred  and  fifty-one  gallons,  of  one  hundred  and  ten  and 
one-half  gallons ;  that  under  the  terms  of  said  award  said 
Epaphias  Hawes  was  entitled  to  retain  the  eighteen  gal- 
lons of  brandy  then  in  his  possession  as  his  own  property, 
and  have  of  said  Coombs  and  Jackson  seventeen  gallons  of 
that  in  their  possession ;  that  the  said  Coombs  and  Jackson 
have  not  delivered  or  offered  to  deliver  to  said  Epaphias 
Hawes  said  seventeen  gallons  of  brandy  so  awarded  to  hini 
and  in  their  possession  as  aforesaid,  or  any  part  of  it;  and 
that  they  cannot  foixe  him  to  comply  with  the  award  until 
they  have  complied  or  of!ered  to  comply  on  their  part;  and 
that  said  Epaphias  Hawes  had  been  and  then  was  ready  and 
willing  to  comply  with  the  terms  of  said  award  upon  a  com-^ 
pliance  therewith  by  Coombs  and  Jackson. 

There  was  a  demurrer  filed  by  the  plaintifis  to  this  para- 
graph and  sustained  by  the  court 

If  the  submission  in  the  case  had  been  made  only  for  the 
puri>ose  of  dividing  between  the  parties  the  spirits  in  their 
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possession,  and  the  arbitrators  could  not,  in  their  award,  have 
gone  beyond  the  quantity  on  hand,  there  might  be  some 
reason  for  holding  this  paragraph  good.  But  the  submission 
was  to  "  arbitrate  the  differences  now  existing  between  us  in 
the  following  manner,  consisting  of  all  our  partnership  bus- 
iness, comprising  the  manufacture  of  spirits,  lumber,  hom- 
iny,, meal,  pork,"  &c.  We  must  infei*  that  the  atbitrators 
adjusted  all  the  said  matters  of  difference,  and  that  the  award 
was  the  result  of  such  adjustment  That  part  of  the  para- 
graph alleging  a  readiness  to  perform  the  award  on  the  part 
of  Epaphias  Hawes  upon  a  compliance  therewith  by  Coombs 
and  Jackson  does  not  make  it  good.  If  he  had  alleged  per- 
formance or  tender  of  performance  before  suit,  it  might  have 
been  good.  There  are  only  two  cases  in  which  the  plaintiff 
must  even  suggest  performance  on  his  part;  the  first  is,  when 
the  part  awarded  to  be  done  by  him  is  void,  and  cannot  be 
enforced  by  the  law,  and  unless  he  avers  performance  the 
defendant  may  object  to  the  whole  award  for  want  of  mutu- 
ality. The  second  is,  where  by  the  terms  of  the  avrard  per- 
formance on  the  part  of  the  plaintiff  is  a  condition  precedent 
to  that  on  the  part  of  the  defendant;'  for  then  he  must  show 
that  he  has  done  everything  necessary  to  entitle  him  to  call 
on  the  opposite  party.  But  tender  by  the  plaintiff  and  re- 
fusal by  the  defenant  will  be  sufficient,  unless  the  thing  to 
be  done  by  the  plaintiff  can  be  done  without  the  concurrence 
of  the  other.    Kyd  on  Awards,  287. 

Besides  this,  the  defendants  pleaded  for  a  third  paragraph 
of  their  answer  the  general  denial,  under  which  the  question 
of  performance  or  offer  of  performance,  by  the  plaintiff  might 
be  controverted. 

There  was  a  trial  by  the  court,  without  the  intervention 
of  a  jury,  on  the  issue  formed  by  the  general  denial,  and  a 
finding  and  judgment  for  the  plaintiffs,  over  a  motion  for  a 
new  trial. 

A  question  is  raised  as  to  the  correctness  of  the  ruling 
of  the  court  in  admitting  in  evidence  the  agreement,  bond, 
and  award,  over  the  objection  of  the  defendants.    We  are 
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unable  to  see  that  there  was  any  error  in  this  ruling.  Their 
execution  was  not  denied  by  the  pleadings.  They  had  been 
held,  on  demurrer  to  the  complaint,  to  be  a  sufficient  cause 
of  action,  and  were  properly  admitted  in  evidence. 

Upon  the  question  of  the  sufficiency  of  the  evidence,  we 
cannot  reverse  the  judgment  of  the  court  below.  The  evi- 
dence shows  that  when  the  defendant  Hawes  was  requested 
to  perform  the  award,  he  first  said  he  would  not  say  whether 
he  would  or  would  not,  but  when  the  plaintiffs  told  him  that 
they  would  send  a  constable  to  make  the  demand  of  him, 
he  said  to  the  plaintifis,  that  it  was  not  necessary  to  send  a 
constable,  as  he  had  determined  that  he  would  not  abide  the 
award.  This  occurred  after  the  award"  was  made  and  served 
on  the  parties,  and  before  the  suit  It  would  seem  not  to 
have  been  necessary  for  the  plaintiflfs  to  make  any  further 
demand  or  offer  of  performance. 

If  we  have  not  fully  met  all  the  questions  raised  by  the 
assignment  of  errors,  we  hope  the  counsel  for  the  appellants  ^ 
for  not  having  furnished  us  their  views  in  a  brief,  will  con- 
sent  to  share  the  blame  with  us. 

The  judgment  is  affirmed,  with  five  per  cent  damages  and 
costs.- 

G.  V.  Hawk,R.M.  Weir,  C.  P.Fergusan,  and  W.  W.  Tuley, 
for  appellants. 

y,  H.  Stotsenburg  and  T.  M.  Brown,  for  appellees. 
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PANY  and  Others. 

Injunction. —  Turnpike, —  Act  of  i^T. — ^x^^xrm/ic/.— Where  assessors  ap- 
pointed imder  the  act  of  Marqh  nth,  1S67,  providing  for  assessments  on 
lands  to  aid  in  the  construction  of  roads,  omitted  in  the  list  returned  by  them  * 

any  land  within  one  mile  and  a  half  from  the  proposed  road,  their  entire  as- 
sessment is  void,  and  an  injunction  will  lie  to  prevent  its  collection. 
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Same. — Parties, — Plaintiffs, — The  owners  in  severalty  of  seporate  tracts  of 
land  which  have  been  separately  assessed  to  aid  in  the  construction  of  a  road, 
under  said  act  of  1867,  who  have  no  joint  interest  in  said  lands,  may  join  as 
plaintiffs  in  a  suit  to  enjoin  the  collection  of  such  assessment  because  of  an 
illegality  thereof  which  renders  it  alike  void  as  to  all  said  owners. 

APPEAL  from  the  Decatur  Circuit  Court 

WoRDEN,  J. — ^This  was  an  action  by  the  appellants  against 
the  appellees  to  restrain  the  collection  of  certain  assessments 
made  under  the  act  of  March  nth,  1867,  for  plank,  &c., 
road  purposes.  Demurrer  to  the  complaint  sustained,  and 
judgment  for  defendants;  plaintifis  excepted. 

There  are  two  questions  raised  by  this  record,  first,  did 
the  complaint  state  gdod  ground  for  the  injunction  ?  second, 
could  the  plaintiffs  join  in  the  action  ? 

The  complaint  sets  out  the  proceedings  at  length,  show- 
ing the  organization  of  the  company,  the  appointment  of  as- 
sessors by  the  board  of  commissioners,  the  return  of  the  as- 
sessment, the  levying  of  the  tax,  and  that  it  is  about  to  be  col- 
lected and  will  be  collected  unless  the  defendants  are  enjoined 
It  is  alleged,  amongst  other  things,  as  a  reason  why  the  tax 
should  not  be  collected,  that  over  one  thousand  acres  of  land 
lying  within  the  limits  of  one  mile  and  a  half  from  the  road 
were  omitted  entirely  in  the  list  returned  by  the  assessors. 
This,  it  has  been  held  several  times  by  this  court,  vitiates  the 
entire  assessment,  and  renders  it  void.  Tumef  v.  Thomtown^ 
&c,y  Gravel  road  Co.,  33  Irid.  317,  and  New  Haven  and  Fort 
Wayne  Turnpike  Co,  v.  Bird,  id.  325.  We  think  the  com- 
plaint stated  sufficient' ground  for  the  relief  prayed. 

Could  the  plaintiffs  join  in  the  action  ?  They  were  sev- 
erally the  owners  of  separate  tracts  of  land,  on  which  sep- 
arate assessments  were  made,  and  had  no  joint  interest  in 
the  lands ;  but  they  were  alike  affected  by  the  assessment 
The  illegality  of  the  assessment  rendered  it  alike  void  as  to 
all  of  them.  It  is  not  a  case  where  the  assessment  as  to  one 
is  void  for  one  reason,  and  as  to  another  for  another  and  dif- 
ferent reason,  or  where  difierent  objections  are  made  to  the 


NOVEMBER  TERM,  187a  463 

Robbins  and  Others  v.  The  Sand  Creek  Turnpike  Co.  and  Others. 

« 

diflerent  assessments.    In  a  case  like  this  we  are  of  opinion 
that  parties  may  join  in  a  complaint  for  an  injunction. 

A  late  writer  on  parties  says,  "  Several  persons  having  a 
common  interest  arising  out  of  the  same  transaction  or  sub- 
ject of  litigation,  though  their  interests  be  separate,  may  join 
in  one  suit  for  equitable  relief,  provided  their  interests  be 
not  adverse  or  conflicting.  Thus,  two  or  more  persons  hav- 
ing separate  and  distinct  tenements,  which  are  injured  or 
rendered  uninhabitable  by  a  common  nuisance,  or  which  are 
rendered  less  valuable  by  a  private  nuisance,  which  is  a  com- 
mon injury  to  the  tenements  of  both,  may  join  in  a  suit  to 
restrain  such  nuisance.  So  where  the  waters  of  a  stream  are 
diverted,  to  the  common  injury  of  the  mills  below,  the  own- 
ers of  the  mills,  though  their  titles  are  several,  may  properly 
unite  in  a  bill  for  an  injunction.  And  several  judgment 
creditors,  holding  diflerent  judgments,  may  unite  in  filing  a 
creditors'  bill  to  reach  the  equitable  interests  and  choses  in 
action  of  the  debtor,  or  to  obtain  the  aid  of  the  court  to  en- 
force their  liens  at  law."  Barbour  on  Parties,  348.  See,  also^ 
Kipper  w.  Glancey,  2  Blackf.  356.  In  Powell  v.  Spaulding,  3 
Iowa,  443,  46 1-2 j  the  doctrine  is  laid  down  to  be,  that  where 
there  is  unity  in  interest,  as  to  the  object  to  be  attained  by 
the  bill,  the  parties  seeking  redress  in  chancery  may  join  in  * 
the  same  complaint  and  maintain  their  action  together. 

We  think  the  court  below  erred  in  sustaining  the  demur- 
rer to  the  complaint 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

B,  W.  Wilson,  R  R.  Monfort^  y.  S.  Scobey,  C.  Ewing,  and 
y.  D.  Miller,  for  appellants. 

W.  Cumback,  S,  A.  Bonner,  y.  Gavin,  and  y.  D.  Miller, 
for  appellees. 
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Contract. — ^Where  by  the  terms  of  a  contract  between  ^.  and  B.,  the  fonner 
was  to  deliver  to  the  latter,  on  a  railroad  switch,  at  a  certain  place,  within  a 
specified  time,  certain  lumber,  which  B.  was  to  there  receive  and  measure  as 
it  should  be  delivered,  and  for  which  he  was  to  pay  a  stipulated  price  to  A. ; 

ffeldt  that  it  was  a  sufficient  defense  to  a  suit  by  B.  against  A.  to  recover  money 
advanced  by  the  former  to  the  latter  under  the  contract,  in  excess  of  the  price 
of  the  lumber  delivered,  and  damages  for  the  failure  of  A.  to  deliver  a  portion 
of  said  lumber,  that  A.  was  ready  and  willing  to  deliver  the  lumber  accordii^ 
to  the  contract,  of  which  fact  he  notified  B.,  but  that  B.  notified  A.  that  he 
aeod  not  deliver  the  lumber  at  said  place,  unless  he  would  permit  B.  to  ship 
it  to  a  certain  other  place  and  there  to  measure  and  receive  it,  and  that  A. 
had  been  at  all  times,  and  then  was,  ready  and  willing  to  deliver  said  lumber 
according  to  the  terms  of  the  contract,  but  that  he  had  been  prevented  from  so 
doing  by  the  refusal  of  B.  to  measure  and  receive  it  according  to  the  contract. 

Objection  to  Evidence. — BiU  of  BxcepHons.—MttioM.  for  New  TrUU.—kii 
objection  to  the  admission  of  evidence  cannot  be  made  available  in  the  Su- 
preme Court,  where  it  does  not  appear  by  a  bill  of  exceptions  that  the  party  ob- 
jecting stated  the  ground  of  his  objection  to  the  court  below,  or  where  the  ques- 
tion has  not  been  presented  to  the  court  below  as  a  cause  in  a  motion  for  a 
]iew  trial. 

Interrogatories  to  Jury. — Answers, — Signing  by  Foreman, — Answetsto 
special  interrogatories  propounded  to  a  jury  by  the  court  are  in  the  nature  of  a 
special  verdict  and  have  the  same  force  and  effect,  and  they  must  be  sigiled  by 
the  foreman,  the  better  practice  being  for  him  to  sign  each  answer. 
*  Same. — Either  party  has  the  right  to  demand  that  such  interrogatories  shall  be 
fully  answered,  and  that  the  answers  shall  be  signed  by  the  foreman;  and  iqxA 
such  demand  being  made  it  is  the  duty  of  the  court  to  keep  the  jury  togedier 
until  the  demand  be  complied  with. 

Verdict. — Sealed  Verdict, — New  Trial, — ^Where  it  was  agreed  by  the  parties  to 
an  action  that  the  jury  should  be  allowed  to  seal  up  their  verdict  and  rctan 
it  to  the  clerk  of  the  court,  and  the  juiy  so  returned  a  general  verdict  for  Ae 
defendant  and  answers  to  interrogatories,  some  of  the  interrogatories  not  be- 
ing fully  answered,  and  the  answers  returned  not  being  signed  by  the  fore- 
man, and  the  court  received  the  verdict  in  the  absence  of  the  jury  and  after 
it  had  been  discharged  and  the  Jurors  had  dispersed; 

Heldy  that  these  facts  constituted  good  cause  for  a  new  trial  on  the  motioa  ef 
the  plaintiff. 

APPEAL  from  the  Howard  Circuit  Court 
BusKiRK,  J. — ^This  is  an  action  commenoed  in  the  court 
below  by  the  appellants,  to  recover  from  the  appellee  a  cer- 
tain amount  of  money  advanced  by  them  to  him  on  a  lum- 
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ber  contract,  together  with  damages  by  them  sustained  hy 
the  breach  of  such  contract. 

The  complaint  alleges,  in  substance,  that  the  plaintiffs  and 
defendant,  on  the  28th  day  of  April,  1867,  made  and  entered 
into  a  written  contract,  by  which  the  defendant  agreed  to. 
deliver  to  the  plaintiffs,  on  or  before  the  first  day  of  October;. 
1867,  on  the  switch  of  the  Peru  and  Indianapolis  Railroad,  at- 
Kokomo,  one  hundred  thousand  feet  of  sound  poplar  lum- 
ber, and  to  sell  to  them  all  the  walnut  lumber  that  he  might 
have  to  sell  during  the  year  1867;  that  the  plaintifis  agreed, 
to  measure  and  receive  such  lumber  as  delivered,  and  to  pay 
for  clear  poplar  lumber  sixteen  dollars  per  thousand,  thirteen*, 
dollars  per  thousand  for  common  poplar  lumber,  and  for  the 
walnut  lumber  the  fair,  average  market  price  at  the  time  of 
delivery;  that  the  plaintiffs  advanced  to  the  defendant,  at  the 
time  of  making  the  said  contract,  the  sum  of  three  hundi'ed 
dollars,  and  that  they  afterwards  advanced  thereon:  the  fur- 
ther sum  of  two  hundred  and  thirty-five  dollars;  that  the 
defendant  had  only  delivered  seven  thousand  one  Hundred 
and  forty-two  feet  of  clear  lumber  and  four  thousand'  eight 
hundred  and  thirteen  feet  of  common  lumber,  whicHi  at  the 
contract  price  amounted  to  one  hundred  and  seventy-six 
dollars  andl  sixty-nine  cents ;  that  the  defendant  had  failed 
and  refused  to  deliver  any  walnut  lumber  and  the  residue  of 
the  popular  lumber;  that  the  plaintifis  had  been  at  all  times 
ready  ^d  willing  to  receive,  measure,  and  pay  for  such  lum- 
ber according  to  the  said  contract,  and  to  do  and  perform  all 
the  stipulations  by  them  to  be  done  and  performed ;  and  that 
they  had  sustained  damages  in  the  sum  of  three  himdred 
dollars  by  the  failure  .of  the  defendant  to  deliver  such  lum- 
ber, in  addition  to  the  balance  due  them  on  the  money  ad- 
vanced, for  which  sums  they  demanded  judgment. 

At  the  April  term,  1868,  the  defendant  filed  an  answer  in 
two  paragraphs.    The  first  vras  the  general  denial;  the  sec- 
ond was  in  confession  and  avoidance.    The  plaintiff^  de- 
murred to  each  paragraph;  overruled,  and  ruling  excepted. 
Vol.  XXXIV.— so 
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to.    The  cause  was  then  continued  upon  the  motion  and  af- 
fidavit of  the  defendant. 

At  the  November  term,  1868,  the  defendant  filed  another 
answer  in  two  paragraphs,  in  substance  the  same  as  the  one 
previously  filed.  *  The  first  was  the  general  denial ;  the  sec- 
ond was  in  confession  and  avoidance.    In  the  second,  the 
defendant  admitted  the  making  of  the  contract  as  set  out  in 
the  complaint  and  the  payment  of  the  money  as  therein  al- 
leged, but  he  averred  that  immediately  after  the  making  of 
the  said  contract,  he  commenced  cutting,  purchasing,  and 
preparing  timber  for  the  purpose  of  filling  and  discharging 
the  said  contract  and  all  the  covenants  therein  contained,  to 
be  performed  on  his  part;  that  on  the  —  day  of  July,  1867, 
he  delivered  to  the  plaintifis,  at  the  place  of  delivery  in  said 
contract  mentioned,  nineteen  thousand  seven  hundred  and  six- 
ty-two feet  of  clear  lumber  and  two  thousand  feet  of  com- 
mon lumber,  of  the  quality  and  value   described  in  the 
said  contract ;  that  he  notified  the  plaintiSs  thereof,  and  re- 
quested them  to  come  to  Kokomo  and  measure  and  receive 
such  lumbef';   that  he  was  notified  and  informed  by  the 
plaintifis  that  he  need  not  deliver  any  more  of  such  lum- 
ber at  Kokomo,  unless  he  would  permit  them  to  ship  the 
same  to  Peru,  and  there  to  measure  and  receive  it;  that  he 
had  been  ready  and  willing  at  all  times,  and  then  was  ready 
and  willing,  to  deliver  the  said  lumber  according  to  the  terms 
of  the  said  contract,  but  was  prevented  from  so  doing  by 
the  refusal  of  the  plaintifis  to  measure  and  receive  the  same 
according  to  the  terms  of  said  contract;  and  that  by  reason 
of  such  failure  on  the  part  of  the  said  plaintifis  he  had  been 
damaged  in  the  sum  of  three  hundred  dollars,  for  which  he 
demanded  judgment. 

^e  regard  the  answer  last  filed  as  a  substitute  for  the 
first  To  the  substituted  answer  the  plaintiffs  demurred  sep- 
arately to  each  paragraph.  The  demurrer  was  overruled 
and  excepted  to;  this  is  assigned  for  error.  The  demurrer 
was  properly  and  correctly  overruled  to  the  general  denial. 
The.«econd  paragraph  of  the  answer  admits  the  making  of 
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the  contract  as  alleged  in  the  complaint,  and  then  avers  that 
the  defendant  was  ready  and  willing  to  deliver  the  lumber 
according  to  the  terms  of  the  contract,  but  was  prevented 
from  doing  so  by  the  refusal  of  the  plaintiffs  to  receive  and 
measure  the  same  at  the  place  of  delivery  agreed  upon  by 
the  parties.    This  paragraph  seems  to  have  been  treated,  in 
argument,  as  a  plea  of  performance.  -  As  such  it  woiild  be 
clearly  bad.     To  make  it  a  good  plea  of  performance,  it 
should  have  alleged  that  the  defendant  had,  within  the  time 
and  at  the  place  of  delivery  specified  in  the  contract,  actually 
delivered  the  whole  of  the  lumber.     We  regard  it  as  a  plea 
showing  that  the  defendant  was  ready  and  willing  to  deliver 
the  lumber,  and  that  the  acts  of  the  plaintiffs  excused  him 
from  making  an  actual  delivery.     The  appellee  had  agreed 
to  deliver,  and  the  appellants  had  agreed  to  receive,  the  lum- 
ber on  the  switch  at  Kokomo.     The  appellee  was  not  bound 
to  deliver  at  any  other  place,  and  if  the  appellants  notified 
him  that  they  would  not  receive  it  at  such  place,  that  would 
release  the  appellee  from  his  obligation  to  deliver  at  Koko- 
mo, on  the  principle  that  the  law  never  requires  a  foolish  or 
unnecessary  thing  to  be  done.     There  was  no  error  com- 
mitted by  the  court  in  overruling  the  demurrer  to  the  sec- 
ond paragraph  of  the  answer. 

There  was  a  trial  by  jury;  verdict  for  the  defendant,  his 
damages  assessed  at  five  dollars ;  motion  and  reasons  for  a 
new  trial  filed ;  motion  overruled  and  excepted  to.  There 
was  no  reply  filed,  but  the  objection  was  not  made  in  the 
court  below  nor  in  this  court,  and  is  to  be  regarded  as  waived 
as  to  the  former  trial.  The  court  gave  the  jury,  of  its  own 
motion,  five  instructions.  The  appellants  only  excepted  to 
the  fifth,  and  the  giving  of  this  instruction  is  assigned  for 
error.     The  instruction  complained  of  is  in  these  words : 

"If  you  find  from  the  evidence  that  the  defendant  was 
prevented  from  fulfilling  his  part  of  the  contract  by  the  plain- 
tiflfs,  you  should  find  for  the  defendant;  and  in  this  regard 
you  may  take  into  consideration,  if  you  find  any  evidence 
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of  the  fact,  the  refusal  to  receive  the  lumber  unless  the  seller, 
the  defendant,  would  ship  it  to  Peru  for  measurement" 

If  this  instruction  stood  alone,  it  might  have  misled  the 
jury.  The  omission  in  this  instruction  is,  that  it  entirely 
overlooks  the  fact  that  to  make  a  good  defense  it  was  neces- 
sary to  show  that  the  defendant  was  ready  and  willing  to 
deliver  the  lumber,  and  was  either  prevented  or  excused  by 
the  conduct  of  the  plaintiffs  from  performing  on  his  part 
The  court,  in  the  second  instruction,  properly  charged  the 
law  on  this  subject  The  better  practice  is,  to  make  every 
instruction  full  and  complete  within  itself,  so  that  the  jury 
would  comprehend  and  understand  the  law  upon  the  point 
without  having  to  refer  to  other  parts  of  the  instructions. 
Each  separate  and  distinct  proposition  should  be  stated  in  sep- 
arate instructions.  But  we  are  not  prepared  to  say  that  the 
instruction  in  question,  when  viewed  in  connection  with  the 
other  instructions,  misled  the  jury. 

The  next  error  complained  of  is  the  admission  of  im- 
proper and  incompetent  evidence.  It  is  insisted,  in  ail- 
ment, that  certain  questions  asked  of  the  appellee  and  an- 
swered by  him  were  improper,  but  the  record  is  not  in  a 
condition  to  make  the  error,  if  any  was  committed,  available 
in  this  court  The  bill  of  exceptions  shows  that  the  appel- 
lants objected  to  certain  questions,  that  the  objection  was 
overruled,  and  they  excepted,  but  it  does  not  appear  that  the 
appellants  stated  the  grounds  of  their  objection.  Nor  did 
the  appellants  assign  this  alleged  error  as  one  of  the  causes 
for  a  new  trial.  The  question  as  to  the  admissibility  of  the 
evidence  objected  to  is  not  presented  by  the  record*  This 
is  too  well  settled  to  require  a  citation  of  authority. 

One  of  the  causes  assigned  for  a  new  trial  was  the  mis- 
eondiict  of  the  jury.  The  court  submitted  to  the  jury  nine 
special  interrogatories,  and  directed  them  if  they  found  a 
general  verdict  to  answer  these  interogatories.  It  is  also 
assigned  for  error  that  the  court  received  the  verdict  when 
the  jury  were  not  in  court,  but  after  the  jurors  had  been  dis- 
charged and  had  dispersed.    We  will  consider  these  two 
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questions  together     The  record  bearing  upon  these  ques- 
tions is  in  these  words : 

"By  agreement  of  counsel,  the  jury  are  allowed  to  seal 
up  their  verdict,  and  return  the  same  to  the  clerk  of  the 
court;  and  the  jury,  having  considered  of  their  verdict,  re- 
turn into  the  hands  of  the  clerk  of  the  court  their  verdict, 
which,  being  published  in  open  court,  is  as  follows,  to  wit: 

"We  the  jury  find  for  the  defendant,  and  assess  his  dama*^ 
ges  at  five  dollars. 

William  B.  Smith,  Foreman 

"And  the  following  answers  to  eight  of  the  special  inter- 
rogatories.*' Then  is  copied  into  the  record  what  purports 
to  be  the  answers  of  the  jury  to  the  special  interrogatories 
submitted  to  them.  The  sixth  interrogfatoiy  is  not  answered 
at  all,  and  the  seventh  and  eighth  are  answered  in  a  very 
defective  and  unsatisfactory  manner.  The  answer  to  each  is, 
*'  We  don*t  know."  It  was  their  business  to  know,  or  to 
state  that  from  the  evidence  in  the  cause  they  were  unable  to 
answer  the  questions. 

But  there  is  a  more  serious  and  fetal  objection  to  what 
purports  to  be  the  answers  to  the  interrogatories  than  the^otal 
failure  to  answer  one  and  the  defective  answers  to  others. 
The  answers  are  not  signed  by  the  foreman  of  the  jury  or 
any  other  person.  A  verdict  is  either  general  or  special.  2 
G.  &  H.*20S,  sec.  335.  Section  334,  2  G.  &  H.  203,  pro- 
vides, "  When  the  jury  have  agreed  upon  their  verdict,  it  must 
be  reduced  to  writing  and  signed  by  the  foreman ;  and  when 
returned  into  court,  the  foreman  shall  deliver  the  verdict,  and 
either  party  may  poll  the  jury.  If  any  juror  dissent  from  the 
verdict,  they  shall  again  be  sent  out  to  deliberate."  Answers 
to  interrogatories  are  in  the  nature  and  have  the  same  force 
and  efiect  as  a  special  verdict  Section  336,  2  G.  &  H.  205, 
provides,  "This  special  finding  is  to  be  recorded  with  the  ver- 
dict*' There  can  be  neither  a  general  nor  special  verdict  un- 
less it  is  signed  by  the  foreman.  The  better  practice  certainly 
is  for  a  jury,  in  answering  special  interrogatories,  to  have  the 
foreman  to  sign  his  name  under  each  answer,  but  it  is,  beyond 
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all  question,  necessary  that  he  should  sign  his  name  to  the  end 
of  the  paper.  It  was  the  province  of  either  party  to  demand 
that  the  special  verdict  should  be  properly  signed,  and  that  the 
questions  should  be  answered ;  and  upon  such  demand  being 
made,  it  was  the  duty  of  the  court  to  keep  the  jury  together 
until  the  interrogations  were  fully  answered  and  the  answers 
thereto  properly  signed  by  the  foreman.  Trvuf  v.  Wesl,  29 
Ind.  51,  and  Noakes  v,  Morey^  30  Ind.  103. 

But  in  this  case,  this  course  was  rendered  impossible  by 
the  action  of  the  parties  and  the  court  in  consenting  that  the 
jury  might  seal  up  their  verdict  and  deliver  it  to  the  clerk, 
who  afterwards  published  it  in  court  The  agreement  does 
not  say  in  express  terms  that  the  jury  might  separate  after 
they  had  delivered  their  verdict  to  the  clerk,  but  this  may 
be  inferred.  The  jury  seemed  to  have  so  understood  the 
agreement,  for  they  did  separate  and  were  not  in  court  when 
the  verdict  was  returned.  Where  the  parties  consent,  it  is 
proper  for  the  court  to  direct  the  jury,  when  they  have  agreed 
upon  their  verdict,  reduced  it  to  writing,  and  had  their  fore- 
man to  sign  it,  to  seal  it  up  and  deliver  it  to  their  foreman, 
and  then  separate  until  the  meeting  of  the  court,  and  then 
return  their  verdict  in  open  courts  in  the  presence  of  the 
parties,  who  can  avail  then)selves  of  their  respective  rights. 
This  court,  in  the  case  of  Rosser  v.  McCoUey^  9  Ind.  587, 
after  quoting  sec.  334,  2  G.  &  H.,  203,  say,  "This provision 
evidently  contemplates  a  return  of  the  verdict  publicly  into 
court,  where  the  law  supposes  the  parties  to  be  present,  and 
ready  to  avail  themselves  of  their  respective  rights  to  poll 
the  jury.  Moreover,  to  allow  the  judge,  without  the  as- 
sent of  the  parties,  to  receive  the  verdict  at  his  own  house, 
or  otherwise  out  of  court,  would  not,  in  our  opinion,  be  con- 
sistent with  a  proper  administration  of  justice." 

It  is  not  necessary  for  us  to  decide  in  this  case,  and  we  do 
not  decide,  how  far  the  consent  of  the  parties  can  dispense 
with  the  requirement  of  the  statute  that  the  verdict  of  the 
jury  should  be  returned  into  open  court  But  it  is  evident 
that  when  the  parties^  in  .the  case  under  consideration^  coa* 
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sented  that  the  verdict  might  be  sealed  up  and  delivered  to 
the  clerk  of  the  court,  it  was  with  the  understanding  that 
the  general  and  special  verdicts  should  be  reduced  to  writ- 
ing and  signed  by  the  foreman.  This  was  not  done,  and,  in  . 
our  judgment,  the  consent  given  cannot  be  regarded  as  a 
waiver  of  the  performance  of  such  acts  s^  were  necessary 
to  the  validity  of  the  verdict  The  effect  of  the  agreement 
was,  that  when  the  verdict  was  reduced  to  writing  and 
signed  by  the  foreman,  it  might  be  delivered  to  the  clerk  of 
the  court,  and  he  should  open  the  verdict  in  court,  without 
the  presence  of  the  jury.  The  jury  having  been  discharged, 
their  functions  as  such  had  ceased,  and  the  court  had  no 
power  to  reassemble  them.  It  was  the  duty  of  the  court 
to  have  awarded  a  venire  detiavo.  The  court  erred  in  over- 
ruling the  motion  for  a  new  trial,  and  for  this  error  the  cause 
must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial,  to  complete  the 
issues,  and  for  further  proceedings  in  accordance  with  this 
opinion. 

L.  Walker  and  A.  Blake ^  for  appellants. 

N.  R.  Linsday^  N.  P.  Richmond^  and  M.  Bell^  for  appellee. 


The  Mayor  and  Common  Council  of  Michigan  City  v. 

Roberts  and  Another. 

BiANDATB. —  Official  Discretion, — CUy. —  Common  Council, — Street  Im^ove- 
ment.-^Tht  courts  cannot,  upon  a  proceeding  by  mandate,  review  the  deci- 
sion of  the  common  council  of  a  city  incorporated  under  the  general  law  of 
1867  for  the  incorporation  of  cities,  refusing  to  cause  an  improvement  of  a 
street  to  be  made  and  paid  for  out  of  the  general  funds  in  the  treasury  of  the 
city,  and  compel  the  council  to  cause  the  improvement  to  be  made  and  so  paid 
for  against  their  judgment  as  to  its  expediency* 
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APPEAL  from  the  Laporte  Circuit  Court. 

Downey,  J. — ^The  appellees  filed  their  verified  petition  in 
the  circuit  court,  stating  that  the  appellee  Roberts  was  the 
lowner  in  fee  simple  of  lot  number  eight,  block  number  eight, 
and  the  west  half  of  lot  number  three  m  said  block,  in  El- 
ston's  survey,  all  fronting  and  bordering  on  Washington  and 
Michigan  streets,  in  Michigan  City;  IhAt  the  s^pellee  Joseph 
Oliver  was  the  owner  in  fee  simple  of  the  south-west  quar- 
ter of  lot  number  seven  in  said  block  number  eight,  front- 
ing on  Michigan  street,  in  said  city ;  that  in  the  year  1 85  2,  the 
common  council  of  said  city  passed  ordinances  requiring  the 
grading  and  opening  of  Washington,  Second,  and  Michigan 
streets  in  said  city,  and  for  that  purpose  the  property  along 
the  line  of  said  improvement  was  taxed;  that  in  pursuance 
of  such  ordinances,  the  street  commissioner  caused  the  im- 
provement to  be  made,  and  the  property  afiected  thereby 
was  taxed  to  pay  for  the  same ;  that  the  common  council  has 
by  law  ttkc  exclusive  jurisdiction  of  streets  and  alleys,  and 
was  bound  by  law  to  keep  them  open  for  the  use  and  con- 
venience of  property  owners  along  said  streets,  but  that  said 
city  had  failed,  neglected,  and  refused  to  do  so ;  that  said 
streets  are,  and  for  more  than  one  year  have  been,  entirely 
filled  up  along  the  property  described  as  aforesaid,  and  out 
of  repair,  and  thence  northwardly  and  westwardly  to  their 
termination,  so  that  passage  to  and  fi'om  them  is  impossible; 
that  by  reason  of  the  foregoing,  their  property  is  of  no  value 
to  them  or  to  any  other  person;  that  they  are  informed  and 
believe  that  they  have  a  right  to  have  said  streets  opened  so 
that  they  can  enjoy  their  property,  and  that  it  is  the  duty 
of  the  city  authorities  to  cause  it  to  be  done;  that  they  re- 
quested the  common  council  of  said  city  to  open  and  grade 
said  streets,  in  a  paper,  a  copy  of  which  is  filed  with  the 
petition,  which  they  refused  to  do,  although  they  have  the 
means  with  which  it  could  be  done ;  that  they  are  resident 
tax  payers  of  the  said  city;  and  that  the  city  is  organized 
under  the  general  laws  for  the  incorporation  of  cities  in  this 
State,  by  which  the  city  is  compelled  to  keep  its  streets  opea 
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for  the  use  o(  the  public,  as  well  as  the  property  holders 
along  the  streets.  They  annex  copies  of  the  ordinances  by 
authority  of  which  the  said  streets  were  opened  and  im- 
proved in  1852,  and  pray  for  an  alternative  mandate  against 
the  appellants  to  show  cause  why  a  premptory  mandate  shall 
not  issue  commanding  them  to  cause  said  streets  to  be 
opened)  and  for  general  relief.  The  copies  of  the  ordinances 
passed  in  1852  show  that  Michigan  street  was  ordered  to 
be  improved  by  cutting  eighty  feet  wide  at  the  base,  and  the 
slope  to  be  one  foot  and  a  half  to  one  foot  of  rise,  the  fill- 
ing to  be  the  entire  width  of  the  street ;  and  that  the  im- 
provement of  Washington  street  was  to  be  made  by  cutting 
forty  feet  wide  at  the  base  and  sloping  as  the  other,  the  fill- 
ing to  be  the  full  width  of  the  street  Persons  were  ap- 
pointed in  each  case  to  view  the  real  estate  to  be  affected 
and  assess  the  benefits  and  also  the  damages.  It  is  shown 
by  a  subsequent  order  of  the  council  that  part  of  the  cost 
of  the  improvements  was  paid  out  of  the  general  fund,  and 
thie  residue  from  the  fund  arising  from  the  assessments. 

The  notice,  or  demand,  which  it  is  alleged  was  served  on 
the  city  council,  a  copy  of  which  is  filed  with  the  complaint, 
is  addressed  to  the  mayor  and  council,  and  requires  them 
to  take  notice  that  the  persons  who  sign  it  are  resident  tax 
payers  ih  the  city ;  that  they  own  property  on  Spring,  Wash- 
ington, Wabash,  Second,  and  Michigan  streets,  in  that  city, 
consisting  of  various  lots  on  said  streets;  that  thereto- 
fore the  city  authorities  had  permitted  sand  to  accumulate 
in  said  streets  to  so  great  an  extent  that  the  sand  had  been 
precipitated  upon  the  lots  owned  by  them;  that  their 
property  has  been  and  is  comparatively  useless;  that  they 
have  suffered  great  damage  in  consequence  of  the  city  au- 
thorities permitting  the  sand  to  accumulate  in  the  streets 
aforesaid.  Concluding,  they  say,  "  we  hereby  demand  and 
request  your  honorable  body  to  take  immediate  steps  to  re- 
move the  sand  in  said  streets,  without  levying  a  special  tax 
upon  the  property  for  that  purpose." 

Upon  this  petition  an  alternative  mandate  was  ordered  if 
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the  court;  at  the  return  of  which,  the  appellants  appeared 
and  moved  the  court  to  quash  the  writ,  which  motion  was 
overruled,  and  an  exception  was  taken. 

In  the  amended  and  final  return  of  the  appellants  to  the 
alternative  writ,  they  say  that  when  said  parts  of  said  streets 
were  opened  as  alleged,  the  city  was  incoiporated  under  the 
special  charter  which  had  theretofore  been  granted  by  the 
legislature,  but  the  city  is  now  acting  under  the  general  law 
for  the  incorporation  of  cities  which  was  passed  in  1867,  and 
has  no  power  except  such  as  is  derived  from  said  last  named 
act ;  that  said  streets  were  dug  and  opened  through  a  large 
and  high  sand  hill  situated  on  adjoining  lands  and  lots  in  said 
streets,  which  then  was  and  still  is,  at  least  twenty-five  feet  in 
height,  and  is  situated  near  to  and  about  eight  hundred  or  one 
thousand  feet  only  from  the  shore  of  lake  Michigan;  that 
the  portions  of  said  streets  adjoining  and  near  to  said  lots  are 
very  little  used  by  the  public,  and  if  kept  open  and  free 
from  sand  would,  by  reason  of  their  vicinity  to  the  lake  and 
said  sand  hill,  be  but  little  used  by,  and  of  little  use  to,  the 
public ;  that  strong  winds  often  prevail  along  the  lake  at 
that  point,  by  which  hills  of  loose  sand  are  thrown  up  to  a 
height  of  from  one  hundred  to  one  hundred  fifty  fee^  and 
from  the  same  cause  said  sand  hill  through  which  said  streets 
were  dug  was  accumulated;  that  said  last  mentioned  sand 
hill  covers  several  acres  of  adjoining  land  and  lies  near  to 
said  larger  sand  hill  before  described,  and  that  said  land  is 
owned  by  various  individual  proprietors ;  that  said  sand  hill 
is  composed  of  clear,  naked,  loose  sand  which  is  constantly 
subject  to  slide  and  to  be  blown  about  by  the  winds,  and  is 
constantly  sliding  and  being  blown  into  said  parts  of  said 
streets,  and  has  caused  accumulations  therein:  that  such 
constantly  accruing  accumulations  cannot  be  prevented  oth- 
erwise than  by  the  removal  of  said  sand  hill,  or  by  erecting 
along  said  streets  high  and  expensive  barriers  against  sudi 
accumulations,  or  by  building  a  roof  over  said  streets  for 
their  protection  against  the  same ;  that  the  use  of  said  parts 
of  said  streets  is  not  necessary  for  others  than  the  owners  of 
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the  lots  immediately  adjoining  the  same,  and  that  the  bene- 
fits of  such  improvement  would  inure  almost  exclusively  to 
them ;  that  such  improvements  would  cost,  according  to  the 
estimates  of  the  city  engineer,  and  the  best  judgment  of  the 
council,  ten  thousand  dollars;  that  there  are  many  other 
streets  in  the  city  which  are  in  constant  use  by  the  publi9  that 
require  repairs,  and  that  such  repairs  and  the  other  reasona* 
ble  and  necessary .  expenses  of  the  city  made  it  necessary 
during  the  last  year  to  assess  a  tax  of  one  per  cent,  and  will 
constantly  require,  in  the  opinion  of  the  council,  an  assess- 
ment of  from  one-half  to  one  per  cent,  on  all  the  property 
in  the  city;  that  in  1852,  when  said  improvements  were 
made,  two  railroads  were  being  constructed  and  put  into 
operation  to  the  city,  and  it  was  then  believed  by  most  of 
the  inhabitants  that  that  would  add  greatly  to  the  value  of 
real  estate  in  the  city  and  cause  a  large  increase  of  popula- 
tion, but  this  was  a  mistake;  that  real  estate  soon  declined 
and  continued  to  decline,  until  it  became  almost  worthless, 
and  so  continued  until  within  two  or  three  years  past,  since 
which  time  it  has  again  somewhat  advanced  in  value;  that 
the  population  of  the  city  does  not  exceed  forty-five  hun- 
dred, and  in  the  best  exercise  of  their  discretion  as  guardi- 
ans of  the  interests  of  said  city  they  deemed  it  unwise  and 
inexpedient,  and  not  within  the  reasonable  pecuniary  ability 
of  said  city  at  that  time  to  make  such  improvement ;  that 
the  assessed  value  for  taxation  of  all  the  property  in  the  city 
was  less  than  one  milli6n  of  dollars ;  that  when  said  streets 
were  ordered  to  be  opened  in  1852,  there  Was  only  a  little 
sand  in  them,  but  by  reason  of  the  bushes  and  other  vegeta- 
tion which  formerly  grew  on  said  sand  hill  having  been  de- 
stroyed, the  hill  is  being  constantly  pressed  forward  into  saic} 
streets,  and  the  sand  is  accumulating  there  to  a  great  extent, 
so  that  the  streets  cannot,  in  their  judgment,  be  now  per- 
manently opened  except  by  use  of  the  means  above  men- 
tioned. This  return  was  sworn  to  by  the  mayor  of  the  city. 
The  appellees  demurred  to  the  return.  Their  demurrer 
was  overruled,  and  they  filed  a  reply,  in  which  they  deny 
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the  allegations  of  the  return,  and  for  further  reply  say,  that 
in  the  year  1852,  the  streets  were  opened  as  stated  in  the 
petition,  and  that  for  sixteen  years  the  appellants  had  negli- 
gently permitted  the  accumulation  of  said  sand,  and  made 
no  effort  to  keep  them  open,  or  in  a  passable  condition;  that 
their  opening  would  be  of  public  utility,  inasmuch  as  there 
is  but  one  street  that  could  be  used  to  get  to  and  from  the 
harbor  in  that  city  at  that  time ;  that  the  city  then  owned 
fourteen  lots  on  Washington  street,  which  were  of  no  value 
on  account  of  the  obstructions  in  the  streets,  but  if  the  streets 
were  opened  would  be  worth  ten  thousand  dollars;  that  the 
obstructions  are  a  great  damage  and  detriment  to  the  gen- 
eral interests  of  the  city,  and  unless  removed  in  a  few  years, 
Franklin  street,  the  main  business  street  of  the  city,  will  be 
filled  up  and  rendered  useless ;  that  further  accumulation  can 
be  prevented  at  a  cost  of  one  thousand  dollars,  if  the  de- 
fendants would  take  action  in  the  premises ;  that  during  the 
last  five  years,  the  citizens,  in  conjunction  with  the  general 
government,  have  commenced  the  improvement  of  the  har- 
bor at  that  city^  and  by  the  close  of  that  season,  a  deep,  safe, 
and  capacious  harbor  would  be  completed,  adding  largely  to 
the  value  of  the  property,  &c.;  that  Washington  street  leads 
more  directly  to  the  harbor  than  any  other  street,  and  would 
be  more  convenient  to  the  harbor  than  any  other  street,  if 
worked  as  in  1852. 

Upon  this  issue  there  was  a  trial  by  the  court,  a  finding 
for  the  plaintiflTs,  that  the  allegations  of  the  petition  were 
true,  and  that  they  were  entitled  to  a  premptory  mandate 
and  fitly  dollars  damages. 

A  motion  for  a  new  trial  was  made,  which  was  overruled; 
a  bill  of  exceptions  was  filed  containing  the  evidence;  and 
judgment  was  rendered  according  to  the  finding. 

It  is  assigned  for  error,  first,  that  the  circuit  court  erred 
in  overruling  the  motion  of  appellants  to  quash  the  alternate 
writ  of  mandate ;  second,  that  the  court  erred  in  overruling 
the  motion  of  appellants  for  a  new  trial;  third,  that  the 
court  erred  in  awarding  th«e  peremptory  mandate. 
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It  is  not  very  material  whether  we  consider  the  case  on 
the  motion  to  quash  the  writ,  or  on  the  motion  for  a  new 
trial.  The  question  in  substance  is  the  same.  It  is  not 
questioned,  nor  can  there  be  any  doubt  as  to  the  jurisdiction 
and  power  of  the  circuit  court  to  award  the  writ  against  a 
municipal  corporation  such  as  the  appellants.  It  is  express- 
ly provided,  that  the  writ  may  be  issued  to  any  inferior  tribu- 
nal, corporation,  board,  or  person,  to  compel  the  performance 
of  an  act  which  the  law  specially  enjoins ;  or  a  duty  result- 
ing from  an  office,  trust,  or  station.  2  G.  &  H.  322,  sec.  739; 
Chapin  v.  Osbom^  29  Ind.  99, 

It  is  provided  in  the  ^ct  relating  to  the  incorporation  of 
cities,  that  the  common  council  shall  have  exclusive  power 
over  the  streets,  highways,  alleys,  zxiA  bridges,  within  such 
city,  and  may  prescribe  the  height  and  manner  of  construe* 
tion  of  all  such  bridges,  and  to  lay  out,  survey,  and  open 
new  streets  and  alleys,  and  straighten^  widen,  and  otherwise 
alter  those  already  laid  out,  and  to  make  repahrs  thereto,  and 
to  consb-uct  crossings,  &c.    3  Stat.  Ind.  94,  sec.  61. 

It  is  not  alleged  that  the  city  council  were  applied  to,  to  or- 
der the  improvement  and  have  the  cost  of  it  assessed  against 
the  property  benefitted  thereby,  and  that  they  refused  to  do 
so;  but,  on  the  contrary,  it  is  shown  by  the  written  demand 
served  on  them  that  they  were  required  to  make  the  im- 
provement without  levying  a  special  tax  upon  the  property 
for  that  purpose.  Neither  is  it  alleged  that  the  council  re- 
fused to  take  the  subject  into  consideration  and  decide  upon 
the  propriety  or  impropriety  of  doing  the  work.  The  may- 
or of  the  city  testified  that  they  had  had  the  question  before 

« 

the  council,  and  had  come  to  tjie  conclusion  that  it  was  not 
judicious  to  undertake,  at  that  time,  the  opening  of  the  streets 
in  question. 

The  point  on  which  the  case  must  turn,  as  we  think,  is, 
could  the  circuit  court,  by  mandate,  review  the  action  of  the 
city  council,  and  compel  them  to  cause  the  improvement  to  be 
made  against  their  judgment  as  to  its  expediency? 

We  have  examined  the  authorities  cited  by  the  appellees 
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in  support  of  the  affirmative  of  this  proposition.  Some  of 
them  relate  to  the  rights  of  the  adjoining  lot  owners  in  the 
streets.  Some  have  reference  to  the  liability  of  corporations 
for  injuries  resulting  to  persons  or  property  from  the  streets 
being  allowed  to  be  out  of  repair.  But  none  of  them  come 
up  to  the  question  in  hand.  The  case  of  T/ie  Borough  of 
Uniontown  v.  The  Commomvealth^  34  Penn.  St.  293,  is  nearest 
in  point  But  it  does  not  appear  by  what  law  the  officers  of 
the  borough  were  governed,  or  whether  it  was  peremptory 
in  its  requirements,  or  left  the  matter  in  their  discretion. 

To  sustain  the  proceeding  by  mandate,  the  act  which  it  is 
sought  to  enforce,  in  the  language  of  our  statute,  must  be  one 
which  the  law  specially  enjoins.  Can  it  be  said  that  the  law 
specially  enjoins  an  act,  of  the  expediency  of  which  the  in- 
dividual, corporation,  or  tribunal  must  judge?  Municipal 
corporations  possess,  to  some  extent,  sovereign  powers ;  and 
some  of  those  powers  are  to  pass  ordinances,  some  judidal, 
and  some  ministerial.  Brinkmeyerv,  The  City  of  EvansviUe^ 
29  Ind.  187;  Stackhouse  v.  The  City  of  Lafayette^  26  Ind.  17. 

In  Wilson  v.  The  Mayor^  &c,^  of  New  York,  i  Denio,  595, 
it  is  said,  on  this  subject,  "  The  power  of  the  defendants  to 
make  sewers  and  drains  is  clear,  but  it  not  their  duty  to  make 
every  sewer  or  drain  which  may  be  desired  by  individuals,  or 
which  a  jury  might  even  find  to  be  necessary  and  proper. 
No  imperative  duty  rests  upon  the  defendants  to  open  any 
new  drain  whatever.    They  have  a  discretion  on  the  subject, 
and  must  necessarily  decide  when  and  where  such  work  shall 
be  made.     If  this  were  not  so,  this  court  by  writ  of  mandate 
might  compel  the  making  of  new  sewers,  drains,  and  vaults, 
the  opening  of  new  streets,  and  the  paving  of  old  ones ;  and 
the  same  power,  when  applied  to  the  county,  would  require 
us  to  supervise  the  discretion  of  commissioners  of  highways, 
and  in  like  manner  coerce  the  opening  of  new  roads,  and  the 
closing  of  old  ones,  not  in  conformity  with  the  views  of  the 
local  officers,  but  as  we  should  judge  best  calculated  to  pro- 
mote the  public  interests.    This  is  stated  by  way  of  illustra- 
tion ;  for  a  mandamus  will  not  lie  to  control  the  discretion 
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of  any  trit^unal  or  officer,  nor  is  such  tribunal  or  officer  an- 
swerable in  any  form  of  action,  for  the  manner  in  which  any 
duty  of  a  judicial  or  discretionary  nature  shall  have  been 
performed.  Granting  therefore  that  a  drain  should  have 
been  made  as  the  plaintiff  claims,  and  even  that  the  defend- 
ants wilfully,  and  in  violation  of  their  duty,  refused  to  make 
one,  of  which,  however,  there  is  not  a  scintilla  of  proof, 
still  no  action  lies  for  such  neglect  or  violation  of  duty.  As 
well  might  commissioners  of  highways  be  sued  for  refusing 
to  lay  out  a  new  road  on  petition,  or  assessors  for  placing 
property  at  too  high  a  valuation  in  the  assessment  roll.  In 
these  and  innumerable  other  instances,  the  officer  is  to  exer- 
cise his  best  judgment  and  discretion,  and  although  he  may 
be  punished,  if  he  act  corruptly,  he  is  under  no  circumstan- 
ces responsible,  civilly,  for  the  execution  of  the  trust  re- 
posed in  him." 

The  rule  to  be  gathered  from  all  the  cases  decided  in  the 
Supreme  Court  of  the  United  States,  governing  mandamus 
to  the  officers  of  the  government,  seems  to  be  this :  It  can- 
not issue  in  a  case  where  discretion  and  judgment  are  to 
be  exercised  by  the  officer,  nor  to  control  him  in  the  man- 
ner of  conducting  the  general  duties  of  his  office;  it  can  be 
granted  only  where  the  act  required  to  be  done  is  imposed 
by  law,  is  merely  ministerial,  and  the  relator  without  any 
other  adequate  remedy.     Moses  Mandamus,  78. 

We  are  not  referred  to  any  decision  of  this  court  on  this 
precise  point. 

We  think  the  question  whether  an  improvement  in  the 
streets  of  a  city  shall  or  shall  not  be  made,  and  paid  for 
out  of  the  general  fund  in  the  treasury  of  the  city,  is  one 
with  reference  to  which  the  judgment  of  the  council  cannot  be 
reviewed  and  set  aside  by  the  courts  on  a  proceeding  by  man- 
date.  Whether  such  a  work  shall  be  undertaken  or  not,  is  a 
question  depending  upon  many  circumstances,  as  for  instance 
the  state  of  the  treasury;  the  condition  of  other  thoroughfares, 
the  necessity  and  utility  of  the  work  itself,  &c.  If  the  pub- 
lic convenience  or  private  rights  require  the  work  to  be 
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done,  and  the  council  improperly  refuse  to  do  it,  let  the  cit- 
izens place  the  powers  of  government  in  other  hands.  We 
think  the  proceeding  cannot  be  maintained,  and  that  the 
motion  to  quash  the  writ  should  have  been  sustained 

Judgment  reversed,  and  cause  remanded,  with  instructions 
to  the  circuit  court  to  sustain  the  motion  to  quash  the  writ 
Costs  to  appellants. 

y.  B.  NileSf  W.  NileSf  and  M.  K.  Farrand,  for  appellants. 

y.  A.  ThomUm  and  jF.  B,  Belfard^  fcr  appellees. 


The  I.  P.  AND  C  R.  Company  v.  Bowers. 

APPEAL  from  the  Randolph  Circuit  Court 

Pettit,  C.  J. — Rule  eighteenth  of  this  court  is  as  follows: 
*'  The  assignment  of  errors  shall  contain  the  full  names  of  the 
parties;  and  process,  when  necessary,  shall  issue  according- 
ly." In  the  assignment  of  errors  in  this  case,  the  names  of 
the  parties  set  out  are,  "  The  I.  P.  &  C.  R.  Company,  appel- 
lant, V.  John  Bowers,  appellee."  This  is  not  a  compliance 
with  the  rule  above  cited,  and  for  that  reason  must  be  dis- 
missed. Brookaverv.  Farst,  31  Ind.  255;  and  The  State,  ix 
rel.  Childrs,  v.  Delano  {ante,  p.  52),  decided  at  this  term,  and 
authorities  there  cited. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant 

y.  A.  Harfison,  for  appellant 

T.  M.  Browne,  for  appellee. 
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Smith  v.  Hazelton  and  Another. 

Partnership. — J^Ais  of  Partners  Between  Themselves, — Shares  of  Stock, — 
Settlement  upon  DissohUicn, — PUadi$^,'^K,t  B.y  and  C.  became  partners,  un- 
der an  agreement  \sf  which  they  were  to  contribute  equally  to  the  capital 
stocky  which  was  to  be  a  certain  amount.  A.  and  B.  contributed  their  fulF 
shares,  and  C.  contributed  one-half  of  his  share  and  was  to  contribute  the 
other  half  in  one  year.  The  finn  purchased  real  estate,  machinery,  and  ma- 
terials, and  engaged  in  business.  The  partnership  was  dissolved  before  the 
expiration  of  one  year  by  the  death  of  A.,  and,  by  consent  of  all  the  parties 
in  interest,  B.  closed  up  the  business,  after  the  expiration  of  one  year  from  the 
commencement  of  Uie  partnership.  The  partnership  liabilities  were  all  paid' 
out  of  the  personal  assets  of  the  firm,  without  resort  to  said  real  estate.  B.». 
C,  and  the  heir  of  A.  sold  said  real  estate,  each  separately  selling  one-third- 
thereof  and  receiving  for  himself  the  consideration  of  the  sale  of  such  inter- 
est. In  a  suit  by  B.  against  C.  and  the  admintstrator  of  the  estate  of  A.,  to 
compel  an  accounting  and  settlement  of  the  partnership  afiairs,  and  to  obtain 
distribution,  C.  not  having  paid  in  more  than  his  said  one-half  of  his.  share, 
of  the  capital  stock ; 

Heidi  that  the  complaint  was  not  bad  on  demurrer  for  failing. to  set  forth  and 
account  for  the  purchase-money  received  by  the  partners  upon  their  several 
sales  of  said  real  estate,  or  because  the  plaintiff  did  not  therein  offer  to  ac- 
count for  the  consideration  of  his  sale  of  one-third  of  said  land. 

Held^  also,  that  C  was  not  entitled  to  share  equally  with  his  copartners  in  the 
profits  or  assets  of  the  partnership  without  contributing  his  full  share  of  the 
capital  stock,  and  that,  therefore,  in  such  adjustment  the  balance  of  capital 
stock  unpaid  by  him  should  be  accounted  against  him. 

APPEAL  from  the  Martin  Circuit  Court 

BusRiRR,  J. — ^This  is  an  action  to  compel  an  accounting 
as  between  partners  after  dissolution  of  the  partnership. 

The  facts  alleged  are,  that  on  the  15  th  of  February,  1867, 
the  appellant,  together  with  William  F.  Elston  and  William 
F.  Hazelton,  the  appellee,  entered  into  a  written  agreement 
of  partnership,  which  stipulated,  first,  that  they  had  associ- 
ated to  manu&cture  staves  and  heading  for  slack  work; 
second,  that  the  capital  stock  should  be  nine  thousand  dol- 
lars ;  third,  that  each  of  the  partners  should  put  in,  as  his 
share  of  the  joint  capital,  three  thousand  dollars;  fourth^ 
tiiat  Hazelton  should  pay  his  share  (three  thousand  dollars) 
Vol.  XXXIV.— 31 
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in  two  instalments,  the  first  one,  of  fifteen  hundred  dollars, 
at  the  start,  the  second,  of  fifteen  hundred  dollars,  at  the 
end   of  twelve   months  from  the  date  of  the  agreement; 
fiflh,  that  each  should  employ  all  his  time  and  skill  in  the 
business ;  sixth,  that  the  partnership  should  continue  three 
years;  that   the   appellant  paid  in  1^2,70245,  ^297.5 5  less 
than  his  share;  that  Elston  paid  in  ^^3. 151,  ^151  more  than 
his  share ;  that  Hazelton  paid  in  t^A42'7i»$S^'^5  less  than  his 
first  instalftient,  being  all  he  ever  paid  in ;  that  the  capital 
stock  paid  in  was  ^7,297.20;  that  the  partners  with  the  said 
paid  in  capital  bought  land  and  machinery,  and  constructed 
buildings  necessary  to  carry  on  the  business ;  that  on  the 
26th  of  August,  1867,  with  common  consent,  Wm.  F.  Els- 
ton sold  his  interest  in  the  said  firm  to  Isaac  C  Elston,  who 
by  like  consent  became  a  full  partner  in  place  of  his  vendor; 
that  on  the  24th  day  of  October,   1867,  Isaac  C.  Elston 
departed  this  life,  by  means  whereof  the  said  partnership 
was  dissolved;  that  by  common  consent  of  all  the  par* 
ties  in  interest,  Smith,  the  appellant,  wound  up  the  said 
partnership  business;  that  he  continued  the  said  business 
until  it  was  closed ;  that  the  amount  of  the  partnership  assets 
at  the  time  of  the  dissolution,  exclusive  of  the  realty,  was 
^9,083 ;  that  the  joint  liabilities  of  the  said  firm  at  the  same 
date  amounted  to  ^7,215 ;  that  at  the  winding  up  finally  he 
paid  of  joint  liabilities  the  sum  of  ^I5»595.52,  using  for 
that  purpose  the  personal   assets  alone;  that  the  realty, 
consisting  of  the  &ctory,  machinery,  fixtures,  and  aj^ur- 
tenances,  was  thus  left  for  distribution  among  the  survi- 
vors and  the  representatives  of  the  deceased,  after  an  ad- 
justment of  the  accounts  between  them ;  that  on  the  19th 
of  May,   1868,  Smith,  the  appellant,  with  the  consent  of 
Hazelton,  sold  a  separate  equal  one-third  interest  in  the 
said  realty,  to  one  C.  W.  Horn,  for  what  amount  is  not 
stated;  that  on  the  day  last  aforesaid  the  heirs  of  the  said 
Elston  deceased  sold  fheir  separate  one-third  interest  in 
the  said  realty  to  C.  ^.  Horn  and  Hazelton,  the  appellee, 
the  price  not  stated  .and  as  43ie  appellee  was  one  of  the 
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purchasers,  the  sale  must  have  been  made  with  his  knowl- 
edge and  consent;  that  on  the  15th  day  of  March,  1869, 
the  said  Hazelton,  the  appellee,  sold  and  conveyed  one 
equal  one-third  interest  in  the  said  realty,  to  the  said  C.  W. 
Horn,  and  that  this  sale  was  made  without  the  knowledge 
or  consent.of  the  appellant  or  the  heirs  of  the  said  Elston; 
that  of  the  business  of  the  said  copartnership  nothing 
remains  except  to  ascertain  and  finally  adjust  and  settle 
the  accounts  and  balances  due  and  owing  between  the  part- 
ners themselves;  that  the  plaintiff  was,  at  the  time  of  the 
dissolution,  indebted  to  the  firm  in  the  sum  of  eight  hun- 
dred and  forty  dollars  and  one  cent;  that  the  firm  was  in- 
debted to  the  said  Elston,  or  his  heirs,  in  the  sum  of  one 
hundred  and  fifty-one  dollars ;  that  the  said  Hazelton  was 
indebted  to  the  said  firm  in  the  sum  of  one  thousand  seven 
hundred  and  eighty-four  dollars  and  forty  cents;  that  during 
the  progress  of  the  settlement  of  the  said  partnership  busi- 
ness, the  individual  accounts  between  the  said  partners  un- 
derwent material  changes,  so  that  at  the  time  of  the  com- 
mencement of  the  action  they  stood  thus :  the  plaintiff  was 
indebted  to  the  firm  in  the  sum  of  six  hundred  and  fifly-four 
dollars  and  twelve  cents;  there  was  due  from  the  firm  to 
the  said  Ristine,  as  administrator  of  the  estate  of  the  said 
Elston,  the  sum  of  one  hunderd  and  fifty-one  dollars ;  the 
said  Hazelton,  the  appellee,  was  indebted  to  the  said  firm 
in  the  second  instalment  of  his  capital  stock  in  the  said  firm, 
which  was  to  have  been  paid  at  the  end  of  twelve  months 
after  the  formation  of  the  said  partnership,  the  principal  and 
interest  of  which  amounts  to  the  sum  of  two  thousand  three 
hundred  and  sixty  dollars  and  thirty-eight  cents;  that  there 
is  coming  to  the  plaintiff,  after  paying  to  the  said  firm  the 
said  sum  of  six  hundred  and  fifty-four  dollars  and  twelve 
cents,  the  sum  of  seven  hundred  and  seventy-seven  dollars 
and  sixty-three  cents,  that  being  his  fair  proportion  of 
the  amount  diie  to  the  said  firm  from  the  said  Hazelton ;  and 
that  the  estate  of  the  said  Elston  was  entitled  to  the  sum 
of  one  thousand  five  hundred  and  eighty-two  dollars  and 
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seventy-five  cents  out  of  the  amount  so  due  from  the  said 
Hazelton  to  the  said  firm.  The  prayer  of  the  complaint  was, 
that  there  should  be  an  accounting  and  a  final  settlement 
between  the  parties,  and  that  he  may  have  judgment  for  the 
said  sum  of  seven  hundred  and  seventy-seven  dollars  and 
sixty-three  cents,  or  so  much  as  may  be  finally  adjudged  due 
and  owing  to  him,  and  for  all  proper  relief.  There  was  filed 
with  the  complaint  exhibits  showing  in  a  detailed  and  tabu- 
lar form  the  business  of  the  said  partnership  and  the  account 
of  each  member  of  the  firm. 

Benjamin  F.  Ristine,  administrator  of  the  estate  of  Isaac 
C.  Elston,  deceased,  was  made  a  party  defendant,  and  ap- 
peared and  put  in  an  answer,  in  which  he  admitted  the  truth 
of  the  matters  alleged  in  the  complaint,  and  asked  for  a  judg- 
ment against  the  appellee  for  the  sum  of  one  thousand  five 
hundred^and  eighty-two  dollars  and  seventy-five  cents. 

The  appellee  appeared  and  demurred  to  the  complaint,  on 
the  ground  that  it  did  not  contain  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  sustained,  and  the  ap- 
pellant refusing  to  amend,  judgment  was  rendered  for  the 
appellee. 

There  is  a  bill  of  exceptions  signed  by  the  judge  of  the 
court  and  made  a  part  of  the  record,  in  which  it  is  said  that 
the  demurrer  was  sustained  to  the  complaint  on  the  follow- 
ing grounds :  "that  the  complaint  shows  certain  real  property 
belonging  to  the  partnership  as  firm  property,  and  subse- 
quent sales  of  the  respective  legal  interests  in  the  same  be- 
fore settlement  of  the  equitable  claims  existing  between  the 
surviving  partners,  and  at  the  same  time  fails  to  set  forth  and 
account  for  the  purchase-money  received  by  the  parties  firom 
their  several  sales  as  assets  of  the  partnership  subject  to  dis- 
tribution proportionally  amongst  the  parties  interested,  with- 
out which  no  adjustment  of  the  claims  prayed  for  could  be 
had." 

The  real  question  submitted  for  our  decision  is  this :  Three 
persons  became  partners.  The  capital  stock  agreed  upon 
was.ninethousand  dollars.    The  partners  were  each  to  pay 
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in  three  thousand  dollars.  Two  of  the  partners  paid  in  sub- 
stantially their  shares  of  capital  stock.  The  other  paid  one- 
half,  and  agreed  to  pay  at  the  end  of  twelve  months  the  res- 
idue of  his  stock.  The  partners  purchased  real  estate,  ma- 
chinery, and  materials,  and  engaged  in  business.  One  of 
the  partners  died,  and  thereby  the  partnership  was  dissolved. 
By  the  consent  of  all  the  parties  one  of  the  partners  closed 
up  the  business.  The  partnership  debts  and  liabilities  were 
paid  out  of  the  personal  property  belonging  to  the  firm. 
The  real  estate  was  left  unencumbered  of  partnership  debts. 
The  partners  sold  the  real  estate  to  a  third  party,  and  each  . 
of  the  parties  received  the  consideration  of  the  sale  of  his 
one-third  interest  in  the  real  estate  belonging  to  the  firm. 
Two  of  the  partners  paid  their  full  shares  of  the  capital.  The 
third  had  only  paid  one-half  of  his  share  of  the  capital. 
The  partner  who  had  paid  only  one-half  of  his  stock  re- 
ceived of  the  partnership  assets  one  full  and  equal  third.. 

It  is  now  claimed  by  the  appellee  that  he  is  entitled  to 
share  equally  with  his  copartners  in  the  partnership  assets, 
although  he  only  contributed  one-half  as  much  of  the  capi- 
tal stock  as  the  other  members  of  the  firm.  It  is  also 
claimed  by  the  appellee  that  the  ruling  of  the  court  in  sus- 
taining the  demurrer  to  the  complaint  was  correct,  because 
the  plaintiff  did  not  in  his  complaint  offer  to  account  for  the 
consideration  of  his  sale  of  one-third  of  the  partnership 
lands.  The  object  of  the  appellant  in  bringing  this  action 
was  to  compel  an  accounting  and  settlement  of  the  partner- 
ship affairs.  In  his  complaint  he  asked  for  a  judgment  for  a 
sum  certain,  or  for  so  much  as  may  be  adjudged  due  and 
owing  him,  and  for  all  other  proper  relief  It  is  now 
claimed  by  the  appellee  that  he  is  entitled  to  share  equally 
in  the  profits  of  such  partnership  and  division  of  the  prop- 
erty belonging  to  the  said  firm,  although  he  only  contribu- 
ted one-half  as  much  to  the  capital  stock  of  said  partnership 
as  the  other  partners  did.  In  our  judgment,  this  is  not  the 
law.  It  violates  every  principle  of  equity.  Equality  is  equity. 
Before  a  partner  is  entitled  to  share  equally  in  the  profits 
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and  property  of  a  partnership,  he  must  have  paid  in  his  full 
and  equal  share  of  the  capital  of  such  firm,  in  a  case  where 
the  partners  are  to  contribute  equally  to  the  capital  stock. 
yackson  V.  Crappy  32  Ind.  422.    « 

It  was  error  for  the  court  below  to  sustain  a  demurrer  to 
the  complaint,  if  the  plaintiff  was,  upon  the  facts  stated,  en- 
titled to  any  relielf^  although  he  was  not  entitled  to  all  the 
relief  prayed  for.  The  object  of  the  bill  was  to  obtain  an 
accounting  and  settlement  of  the  partnership  aiSairs  and  a 
distribution  of  the  surplus  after  the  payment  of  partnership 
debts.  The  court  might  have  compelled  the  plaintiff  to 
make  his  complaint  more  specific  by  alleging  the  amounts 
received  by  the  several  partners  for  the  real  estate  by  them 
sold ;  and  the  appellee  might  have  presented  the  matter  in 
an  answer.  In  such  a  case  as  the  one  under  consideration, 
it  was  the  duty  of  the  court  to  ascertain  the  amount  that 
each  partner  had  paid  into  the  capital  stock,  the  amount  that 
he  had  received  in  property  or  profits^  and  the  amount  of 
the  surplus  remaining  after  the  payment  of  the  partnership 
debts ;  and  if  by  the  terms  of  the  partnership  the  partners 
were  to  be  equal  in  the  capital  stock  and  in  the  profits  and 
losses,  any  balance  remaining  unpaid  of  the  capital  stock 
should  have  been  deducted  from  the  amotmt  received  by 
such  partner,  and  the  partners  who  had  received  more  than 
their  share  should  pay  to  the  other  partners  such  sums  as 
would  make  them  equal. 

Judgment  reversed,  with  costs^  and  the  cause  remanded, 
with  directions  to  the  court  below  to  overrule  the  demurrer 
to  the  complaint,  and  for  further  proceedings. 

Z.  Wallace  and  Rogers  &  Browtiy  for  appellant 

C.  H.  McCarty^  N.  R  MaloU^  and  T.  R.  Cobb^  for  appell( 
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Whitman  v.  Meissner  and  Another. 

SupREMK  CoxnT,'^ffarmless  jError-^The  Supreme  Court  will  not  reveise  a 
ruling  of  a  lower  conit  upon  a  minor  question  of  practice,  where  it  is  not  ap- 
parent that  an  injuiy  has  been  done  by  such  ruling. 

Fraud. — Pleading, — Mutual  Insurance  Company. — Premium  Note. — Suit  by 
the  receiver  of  a  mutual  insurance  company  upon  a  premium  note  executed 
to  said  company  by  the  defendant,  whose  answef  and  cross  complaint,  set  out 
in  the  opinion  of  the  court,  alleging,  at  great  length,  fraudulent  representations 
of  the  agent  of  said  company  as  to  matters  of  law  and  of  fact,  &c.,  was  held 
sufficient  on  demurrer. 

APPEAL  from  the  Laporte  Circuit  Court 
Pbttit,  C.  J. — ^The  appellant,  a  receiver  of  the  Sinnissippi 
Insurance  Company,  which  was  organized  under  a  general 
law  of  this  State,  i  G.  &  H.  395,  brought  suit  on  three  notes 
made  by  the  appellees  payable  to  said  company,  dated  re- 
spectively May  29th,  1865,  for  eight  hundred  dollars,  Feb- 
ruary 24th,  1866,  for  eight  hundred  dollars,  December  ist, 
1865,  for  one  hundred  dollars.  The  complaint  had  three 
paragraphs. 

The  appellees  answered,  first,  by  general  denial ;  and  sec- 
ond, as  follows :  **  For  second  ground  of  defense,  and  by  way 
of  cross  complaint  as  to  each  and  all  of  said  paragraphs  in 
said  complaint  mentioned,  the  defendants  say  that  heretofore, 
to  wit,  on  the  29th  day  of  May,  1865,  and  from  that  time 
until  long  after  the  24th  day  of  February,  1866,  they  were 
wholly  uninformed  and  ignorant  as  to  the  nature  of  the  or- 
ganization, character,  and  responsibility  of  the  Sinnissippi 
Insurance  Company,  and  as  to  the  law  under  which  the 
same  was  oi^anized,  and  had  no  knowledge  as  to  whether  it 
was  solvent  and  responsible  and  managed  with  a  view  to 
promote  the  interests  of  the  parties  insured,  or  for  the  benefit  < 
of  the  parties  managing  the  same ;  that  they  were  both  Ger- 
mans and  but  slightly  acquainted  with  the  laws  and  regula- 
tions governing  such  institutions  in  the  State  of  Indiana, 
and  were  obliged  to  rely  chiefly  on  the  opinions  and  infor- 
mation of  other  persons,  who  were  better  informed  in  such 
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matters ;  that  thereupon,  on  or  about  the  said  day,  the  said 
Sinnissippi  Insurance  Company,  by  its  agent,  applied  to  the 
defendants,  at  Laporte,  to  insure  their  said  factory  and  prop- 
erty connected  therewith,  in  said  company.  At  that  time, 
Christian  Houser  and  one  D.  W.  Weir  owned  a  large  tan- 
nery situate  in  said  city,  and  it  was  known  both  to  said  agent 
and  the  defendants  that  said  Weir  had  for  a  long  time  re- 
sided in  Indianapolis;  where  said  insurance  company  was  lo- 
cated, and  where  it  had  its  office,  and  said  defendants  placed 
much  confidence  in  the  business  capacity,  knowledge,  and 
vigilance  of  said  firm,  and  therefore,  knowing  and  seeking 
to  take  advantage  fraudulently  of  such  confidence,  said  agent 
called  on  the  defendants  and  urgently  requested  and  advised 
them  to  insure  their  said  property  in  said  company;  and  to 
induce  tliem  to  do  so,  falsely  and  fraudulenty  stated  and  rep- 
resented to  them  that  said  company  was  entirely  solvent  and 
responsible,  and  that  by  its  charter  it  was  forbidden  to  assess 
or  collect  from  persons  insured  more  than  at  the  rate  of  ten 
per  cent,  per  annum  on  the  amount  of  its  premium  notes, 
and  that  in  all  probability  the  rate  to  be  assessed  and  col- 
lected would  be  less  than  at  that  rate,  and  that  no  assessment 
would  be  made  the  first  year ;  and  he  also  at  the  same  time 
falsely  and  fraudulently  stated  and  represented  to  them,  with 
the  purpose  aforesaid,  that  said  Houses^and  Weir  had  agreed 
with  him  to  insure  their  tannery  in  said  company,  and  that 
they  had  done  so  for  the  reason  that  said  Weir  had  so  lived  at 
Indianapolis  and  well  knew  about  the  character  and  respon- 
sibility of  said  company.  And  thereupon  the  defendants,  not 
doubting  the  truth  of  said  representations,  and  in  unhesitat- 
ing reliance  thereon,  and  upon  the  judgment  and  opinion  of 
said  Houser  and  Weir,  which  from  said  representations  they 
supposed  and  believed  had  been  most  strongly  expressed 
by  such  act  and  agreement  in  favor  of  the  solvency  and  re- 
sponsibility of  said  company  and  of  its  being-  a  desirable 
company  in  which  to  effect  insurance,  did  consent  to  and 
agree  to  insure  their  said  property  in  said  company,  and  did 
then  and  there  pay  to  said  agent  the  sum  of  eighty  dollars 
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as  a  down  payment,  and  did  execute  and  deliver  to  him  the 
said  promissory  note  for  eight  hundred  dollars,  which  is  set 
forth  in  said  complaint  as  '  exhibit  A/  and  is  on  its  face  ex- 
pressed to  be  for  value  received  in  policy  No.  3,784 ;  and 
the  company  presently  afterwards,  in  consideration  thereof, 
executed  and  delivered  to  them  said  policy  number  3,784, 
by  which,  in  consideration  of  said  note  and  of  said  eighty 
dollars,  they  promised  to  insure  said  property  and  factory 
therem  mentioned  to  the  23d  day  of  May,  1872,  in  the  sum 
of  two  thousand  dollars  against  all  loss  by  fire.  Said  origi- 
nal policy  is  now  on  file  in  this  court,  attached  as  an  exhibit 
to  the  deposition  of  one  E.  B.  Martindale,  heretofore  taken 
in  a  cause  in  this  court  brought  by  said  insurance  company 
against  these  defendants  on  the  same  identical  notes  which  are 
the  foundation  of  this  suit,  and  which  was  dismissed  at  the 
last  term  of  this  court  for  want  of  prosecution,  and  to  which 
original  policy  reference  is  hereby  made.  The  defendants 
further  state  and  charge  that  said  representations  were  wholly 
false  and  fraudulent  and  were  intended  to  deceive  and  mis- 
lead the  defendants ;  that  said  company  was  not  restricted  to 
her  assessment  of  not  exceeding  ten  per  cent  per  annum  on 
said  promissory  note ;  that  the  affairs  of  said  company  were 
such  at  that  time  that  it  was  certain  that  assessments  of  far 
more  than  that  rate  would  be  necessary ;  that  the  affairs  of 
said  company  were  then  being  badly  managed,  and  it  was 
on  the  point  of  total  insolvency;  and  that  said  Houser  and 
Weir  had  not  agreed  and  never  did  agree  or  contract  or  in- 
sure their  said  tannery  in  said  company,  but  on  the  contrary 
thereof,  they  had  positively  refused  to  do  so,  on  account  of 
the  knowledge  and  belief  of  said  Weir  that  said  company 
was  an  unsafe  and  improper  company  in  which  to  efiect  such 
insurance.  And  the  defendants  state  that  had  they  known 
of  or  suspected  the  falsity  of  any  one  of  said  statements  of 
said  agent,  they  would  not  have  effected  such  insurance  or 
given  said  notes. 

"  The  defendants  further  state  that  at  the  time  of  the  giving 
of  said  note  for  eight  hundred  dollars,  they  did  not  make 
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said  payment  in  cash  of  eighty  dollars,  but  by  direction  of 
said  agent  executed  their  note  to  said  company  for  the  same, 
payable  on  the  —  day  of  — -— ,  1 865 ;  and  that  before  learn- 
ing the  falsity  of  said  statements,  or  of  any  of  them,  they 
were  called  upon  by  said  company  to  pay  said  note  for 
eighty  dollars,  and  did  actually  pay  the  same,  but  not  till 
after  the  said  policy  had  been  so  issued  to  them. 

''  The  defendants  further  state  that  nothing  occurred  between 
the  time  of  giving  the  notes  hereinbefore  mentioned,  and  after 
the  acceptance  of  said  policy,  and  the  1st  day  of  December 
then  next,  and  until  after  the  giving  of  the  said  other  two  notes 
in  said  complaint  mentioned,  and  which  are  therein  set  forth 
as  exhibts  '  B/  and  '  C.,'  to  awaken  any  suspicion  or  douiyt 
in  the  minds  of  the  defendants  as  to  the  truth  of  said  repre- 
sentations of  said  agent  of  said  company,  and,  on  the  con- 
trary, they  continued  to  rely  thereon,  and  never  during  all 
that  time  doubted  or  had  any  cause,  within  their  knowledge, 
to  doubt  their  truth ;  and  while  they  continued  in  such  reli- 
ance and  confidence,  to  wit,  on  the  said  ist  day  of  Decem- 
ber, 1865,  said  company  by  its  agent  again  called  on  the 
defendants  at  said  city  of  Laporte,  and  advised  and  requested 
them  to  effect  a  further  insurance  on  said  property  in  said 
company  for  a  like  sum  of  two  thousand  dollars,  for  whidi 
they  represented  that  a  policy  of  insurance  should  soon 
thereafter  be  issued  to  them  by  said  company,  and  requested 
the  defendants  to  give  to  them  a  similar  premium  note  for 
eight  hundred  dollars,  as  for  value  received  in  such  policy 
number  5,074,  to  be  thereafter  issued  to  them  by  said  com- 
pany, and  also  to  execute  to  them  a  note  for  one  hundred 
dollars  payable  on  the  24th  day  of  February,  1866.  And 
thereupon  they  did,  in  such  faith  and  reliance  on  said  former 
representation,  and  for  no  other  consideration  whatever,  so 
execute  and  deliver  to  said  company,  on  the  said  ist  day 
of  December,  1865,  the  said  note  for  eight  hundred  dollars; 
which  is  set  forth  in  said  complaint  as  exhibit  "  B,"  and  the 
said  other  note  for  one  hundred  dollars,  which  is  therein  set 
forth  as  exhibit "  C,"  and  which  two  notes,  together  with 
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said  other  note  for  eight  hundred  dollars,  are  the  sole  foun- 
dation of  this  suit.  But  the  defendants  further  state  that 
before  said  last  mentioned  policy  was  issued  to  them>  and  at 
some  time  between  the  said  ist  day  of  December,  1865,  and 

s 

the  2 1st  day  of  said  month,  said  company  notified  them  by 
letter,  that  they  had  made  an  assessment  on  said  first  men- 
tioned premium  note  of  a  large  sum  of  money,  to  wit,  forty 
dollars,  and  required  the  same  to  be  paid  to  it  at  Indianapo- 
lis shortly  thereafter,  which  was  wholly  in  violation  of  the 
assurances  so  given  by  said  agent ;  that  thereupon  the  sus- 
picions of  the  defendants  were  excited  as  to  the  truth  of  the 
statements  of  said  agent  which  had  been  so  made  to  them, 
and  on  inquiry  they  became  satisfied  that  said  representations 
were  all  false,  and  thereupon  at  once  determined  that  they 
would  surrender  and  abandon  said  first  mentioned  policy, 
and  would  not  accept  said  other  policy  which  said  company 
had  so  promised  to  issue  to  them.  But,  in  order  to  avoid 
litigation,  they  determined  to  forward  to  said  company  said 
sum  of  forty  dollars  so  assessed,  and  at  the  same  time  to 
caacel  and  return  to  said  company  said  first  mentioned  pol- 
icy. Thereupon  they  wrote,  placing  across  the  face  of  said 
first  mentioned  policy,  and  signed  in  their  own  proper  hands, 
the  following  words,  to  wit : 

Laporte,  December  21st,  1865. 

We,  F.  W.  Meissner  and  C.  W.  Frankel,  the  parties  in- 
sured in  this  policy,  considering  the  said  policy  as  worthless 
and  of  no  value,  and  having  been  assured  by  the  agent  of 
said  company  that  there  would  be  no  assessment  on  said 
premium  note  for  one  year,  which  is  now  assessed  for  forty 
dollars,  we  hereby  cancel  this  policy,  and  surrender  the  same 
to  the  company,  and  demand  our  premium  note  herein  men- 
tioned. Signed)  F.  W.  Meissner.    ^ 

C.  W.  Frankel. 
Witness,  George  L.  Seymour*. 

''The  defendants  further  state  that  they  did  thereupon, 
without  delay^  forward  said  policy  to  Indianapolis,  and  caused 
the  same  and  the  sum  of  forty  dollars  to  be  tendered  to  said 
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company,  and  requested  that  said  premium  note  be  surren- 
dered and  canceled,  which  reasonable  request  was  wholly 
refused  by  said  company.    The  defendants  further  state  that, 
although  they  had  fully  determined  never  to  accept  said  sec- 
ond policy,  or  to  pay  either  or  any  part  of  the  two  last  men- 
tioned notes,  yet  after  the  time  when  said  other  policy  was 
so  canceled,  the  said  company  did  make  out  said  policy 
number  5,074,  as  of  the  date  of  December  1st,  1865,  and 
inclosed  the  same  by  mail  to  the  defendants  at  Laporte,  and 
the  defendants,  not  knowing  what  was  contained  therein,  took 
said  letter  from  the  post  office  and  found  therein  said  policy, 
and  the  same  has  ever  since  remained  in  their  possession, 
but  without  any  purpose  or  intention  of  relying  thereon 
and  holding  the  same  as  of  any  value  or  accepting  the  sanac. 
And  the  defendants  have  ever  since  been  desirous  to  sur- 
render the  same  to  said  company  to  be  canceled  and  to  re- 
ceive back  their  said  notes.     But  so  it  is,  that  said  company 
insists  that  by  reason  of  the  defendants  having  so  taken  said 
policy  from  the  post  office,  without  knowing  when  they  did 
so  what  it  was,  they  have  become  bound  to  pay  said  notes, 
notwithstanding  said  frauds  and  the  settled  purpose  aforesaid 
of  the  defendants.     Said  defendants  herewith  exhibit  said 
last  mentioned  policy,  to  be  canceled,  or  to  be  surrendered 
to  said  company,  as  may  be  deemed  proper.    The  defendants 
further  state  and  charge  that  said  last  mentioned  policy  and 
the  said  notes  would  have  been  void  even  if  there  had  been 
no  fraud  on  the  part  of  the  company,  and  if  the  same  had 
beeil  assented  to  by  them,  for  the  reason,  among  others,  that 
they  are  now  advised  that  the  charter  of  said  company  re- 
quires, as  a  condition  to  the  issuing  of  such  policy,  that  a  cer- 
tain amount  of  money  should  be  paid  in  cash  in  advance, 
which  was  not  done  and  was  not  required  by  said  company, 
and  as  to  the  necessitj^  for  which  the  defendants  were  wholly 
ignorant  until  long  since  the  occurrence  of  all  the  fiicts  above 
herein  set  forth. 

"  The  defendants  further  state  that  as  they  are  also  now  ad- 
vised, said  first  mentioned  note  and  said  first  mentioned  policy 
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were  also  void,  for  the  reason  that  it  is  provided  in  said  note 
that  no  assessment  thereon  should  exceed  the  rate  of  ten 
per  cent,  on  the  face  of  said  note,  a  condition  which  the  de- 
•fendants  have  never  in  any  manner  consented  to  waive,  and 
as  to  the  illegality  of  which  they  had  no  knowledge  at  the 
time  of  the  giving  of  said  note  or  until  long  after  the  giving 
of  all  of  said  notes.  The  defendants  now  offer  to  surrender  up 
both  of  said  policies  of  insurance,  to  be  canceled  or  disposed 
of  as  to  the  court  may  seem  just.  The  defendants  pray  that 
said  plaintiff  may  be  compelled  to  answer  this  cross  com- 
plaint; and  will  the  court  decree  that  said  notes  in  said  com- 
plaint mentioned  be  surrendered  to  the  defendants,  to  be  can- 
celed, and  said  plaintiff  be  restrained  and  enjoined  from  set- 
ting up  or  asserting  any  claim,  right,  or  title  thereto,  or  from 
ever  attempting  to  collect  said  moneys  therein  mentioned  or 
any  part  thereof;  and  will  the  court  grant  to  defendants  such 
other  and  further  relief  in  the  premises  as  may  seem  just. 
And  said  defendants  aver  that  inasmuch  as  there  are  doubts 
as  to  the  authority  of  the  court  to  finally  adjudicate  all  the 
matters  in  controversy  herein,  they  pray  that  said  Sinnissippi 
Insurance  Company  may  be  made  a  defendant  to  this  cross 
complaint  and  compelled  to  answer  the.  same." 

To  this  there  was  a  demurrer  filed,  for  the  cause  that  it 
did  not  contain  facts  sufficient  to  constitute  a  defense  to  the 
action,  or  to  entitle  the  defendants  to  the  relief  asked  for. 
The  cause  was  continued,  and  at  the  next  term  the  demur- 
rer was  withdrawn,  and  a  motion  filed  asking  that  the  de- 
fendants be  required  to  separate  and  number  the  different 
paragraphs  of  said  second  paragraph  and  cross  complaint. 
The  defendants  interposed  a  motion  to  strike  put  the  former 
motion,  because  the  plaintiff  had  previously  demurred,  and 
because  it  was  not  necessary  to  the  ends  of  justice.  The 
last  motion  was  sustained,  and  we  think  there  was  no  error 
in  doing  so.  In  the  minor  questions  of  practice,  this  court 
will  not  reverse  the  rulings  of  the  court  below  unless  we 
can  see  that  an  injury  has  been  done  to  the  adverse  party, 
which  we  are  unable  to  see  in  this  ruling.    If  this  latter 
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motion  had  not  been  made  by  the  defendants,  the  court 
ought  to  have  overruled  the  motion  of  the  plaintiff,  because 
there  are  no  separate  paragraphs  to  number  in  the  second 
paragraph  of  the  answer  and  cross  complaint. 

This  paper  is  not  artistically,  drawn,  and  possibly  might 
have  been  improved  by  proper  motions  to  strike  out  or  set 
aside  certain  parts  or  phrases  of  it;  but,  taken  as  a  whole,  it 
can  only  be  construed  as  an  answer  and  cross  complaint  to 
the  whole  of  plaintiff's  cause  of  action. 

The  demurrer  was  refiled  to  this  answer  and  cross  com- 
plaint, overruled  by  the  court,  and  exception.  Was  this 
ruling  correct?  is  the  only  remaining  question  before  us. 

We  answer,  it  was.  There  is  enough  of  fraud  and  mis- 
take stated  and  shown  to  make  it  a  good  defense  to  the  ac- 
tion, and  to  require  a  reply  to  it  as  an  answer,  and  an  answer 
to  it  as  a  cross  complaint. 

This  opinion  has  been  made  very  long  by  our  being  com- 
pelled to  copy  the  answer  and  cross  complaint,  to  give  an 
intelligent  understanding  of  the  facts  upon  which  we  rule 
the  law,  and  we  shall  content  ourselves  by  making  a  few 
citations,  which  we  think  warrant  our  conclusions.  As  to 
separating  the  second  paragraph  of  the  answer  and  cross 
complaint,  see  Morris  v.  Graves,  2  Ind.  354;  Detn?  v,  Tk 
State,  4  Ind.  200 ;  Hiberd  v.  Myers,  5  Ind.  94. 

As  to  the  fraud,  see  2  Parsons  Con.  (3d  ed.)  268,  276; 
Foley  V.  Cowgill,  5  Blackf.  18;  Crank  v.  Cole,  10  Ind.  485; 
Russell  v.  BranJtam,  8  Blackf.  277 ;  Clem  v.  The  NewcastU^ 
&c.,  R.  R.  Co,,  9  Ind.  488;  Lauc/tkeim  v.  GUI,  ly  Ind.  139;  i 
Story  Eq.  §  137. 

As  to  mistake  of  law  under  certain  circumstances,  see  i 
Story  Eq.  §§  120,  130;  Cooke  v.  Nathan,  16  Barbour,  342; 
I  Story  Eq.  §  137,  «  I ;  Bank  of  the  U.  5.  v.  Daniel,  12  Pet 
32;  Keller  y.  Equitable  Fire  Ins,  Co.,  28  Ind.  170. 

As  to  the  time  to  awaken  suspicions,  or  how  long  a  party 
may  rely  on  former  representations,  see  Keller  v.  EqtdtaUi 
Fire  Ins.  Co,,  supra.    As  to  what  a  person  shall  do  who  is  a 


NOVEMBER  TERM,  187a  495 

Lowry  tf.  Shane  and  Another 

member  of  such  company^  and  how  it  must  be  done,  see  i  G. 
&H.  395,  sec.  45.- 

We  have  said  more,  and  labored  more,  than  we  ought  to 
have  done  in  this  case. 

The  judgment  is  affirmed,  with  costs. 

Z.  A.  Cole,  R  Z.  Bennett,  3F.  E.  McDonald^  A.  Z.  Roachi 
and  E,  M.  McDonald,  for  appellant 

y.  B.  &  W.  Niles,  for  appellees. 


LowRY  V.  Shane  and  Another. 

EvTOENCE. — PUadingn-^Promissory  A^/r*— In  a  suit  on  a  promissoiy  note, 
want  of  consideration,  mistake,  or  the  conoirrent  execution  of  an  instmment 
that  may  modify  or  control  the  legal  effect  of  the  note,  cannot  properly  be  giv* 
en  in  evidence  by  the  defendant  under  an  answer  of  payment,  and  if  given 
in  evidence,  cannot  establish  such  an  answer. 

APPEAL  from  the  Ripley  Common  Pleas. 

WoRDEN,  J. — ^This  was  an  action  by  the  appellant  against 
^the  appellees.  Issue,  trial  by  the  court,  finding  and  judg- 
ment for  the  defendants.  The  suit  was  upon  a  promissory 
note  executed  by  the  defendants,  on  the  31st  of  December, 
1867,  to  Loudheimer  &  Weiskoff,  for  the  sum  of  two  hun- 
dred dollars,  payable  ninety-iSve  days  after  date,  at  the  First 
National  Bank  of  Lawrenceburg,  Indiana,  and  endorsed  by 
the  payees  to  the  plaintiff.  The  complaint  does  not  seem 
to  have  been  drawn  with  any  special  reference  to  the  law 
governing  notes  payable  at  a  bank  in  this  State,  as  it  does 
not  appear  therefrom  when  the  note  was  endorsed  to  the 
plaintiff,  whether  before  or  after  maturity,  nor  does  it  appear 
therefrom  that  the  endorsement  was  made  for  a  valuable 
consideration. 

The  defendants  answered,  first,  by  general  denial ;  and  sec- 
ond, that  before  the  commencement  of  this  suit,  the  defend- 
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ants  paid  to  the  plaintiff's  assignors,  before  notice  of  the 
assignment,  the  full  amount  of  the  note.   ■  Reply  in  denial 

On  the  trial,  the  plaintiff  showed  that  he  was  a  purchaser 
of  the  note  for  value,  before  maturity,  without  notice  of  any 
equities  between  the  original  parties,  and  was  entitled  to 
whatever  rights  the  law  would  give  him  as  such  holder.  But 
the  case  was  tried  upon  the  theory  that  payment  by  the 
makers  to  the  payees,  before  notice  to  the  makers  of  the 
assignment,  would  defeat  the  right  of  the  holder.  No  ob- 
jection was  made  to  the  paragraph  of  the  answer  alleging 
such  payment. 

We  think,  however,  that  the  evidence  utterly  failed  to  sus- 
tain the  answer  of  payment  It  did  not  even  tend  to  prove 
such  payment  It  should  be  observed  that  the  plaintiff  gave 
the  note  in  evidence,  which,  prima  facie ^  made  out  his  case. 

It  appears  that  the  note  was  given  on  settlement  of  a  laige 
account  between  the  makers  and  payees  thereof,  for  a  balance 
found  due  the  payees,  but  the  makers  claimed  that  they  had 
not  been  credited  with  the  sum  of  two  hundred  dollars  for 
which  they  should  have  had  credit;  but  the  payees  claimed 
that  the  makers  had  been  credited  for  all  that  had  been  paid 

At  the  time  of  the  settlement  and  the  execution  of  the 
note,  the  payees  executed  to  the  makers  the  following  in- 
strument, viz. : 

"Cincinnati,  Dec  31st,  1867. 

*' We,the  undersigned,  agree  and  bind  ourselves  to  correct 
William  Shane,  Esq.'s  account  if  there  be  an  error  in  said 
account,  according  to  a  statement  we  gave  said  William 
Shane  this  day,  showing  a  balance  in  our  &vor  of  four  hun- 
dred and  eighty-two  dollars.  Said  William  Shane  claims  to 
have  given  us  an  order  on  Hugh  Morgan,  Esq.,  of  this  dty, 
which  &ct  we  admit  and  claim  we  have  given  him  credit  for 
same,  November  30th,  1866,  amounting  to  two  hundred  dol- 
lars. Said  order  was  given  to  us  by  said  Shane  on  H. 
Morgan  before  said  Morgan  paid  us  the  money.  We  do 
not  remember  the  date  of  said  order.  If  the  above  credit 
of  November  30th,  1 866,  of  two  hundred  dollars  was  not 
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paid  us  by  H.  Morgan,  then  said  William  Shane  must  show 
and  prove  by  whom  said  two  hundred  dollars  credited  to 
him  November  30th,  1866,  was  paid. 

(Signed)  Loudheiher,  Weiskopf  &  Co." 

The  evidence  turned  upon  the  question  whether  or  not 
the  proper  credit  had  been  given,  in  the  settlement,  for 
the  order  on  Morgan.  There  was  no  pretense  that  any- 
thing had  been  paid  on  the  note  subsequent  to  its  execution. 
Admitting  that  the  proper  credit  had  not  been  given  on  the 
settlement,  and  consequently,  that  the  note  was  without  con- 
sideration and  executed  through  mistake,  still  the  plea  of 
payment  was  utterly  unsupported.  The  evidence  was  inad- 
missible under  the  issues,  but  was  rdieived  over  the  objec* 
tion  of  the  appellant.  We  think  that  the  want  of  considera- 
tion, mistake,  or  the  concurrent  execution  of  an  instrument 
that  may  modify  or  control  the  legal  effect  of  a  note,  cannot 
be  given  in  evidence  under  a  plea  of  payment,  or,  if  given 
in  evidence,  cannot  establish  such  plea.  These  are  proposi- 
tions too  clear  to  require  the  citation  of  authorities  in  their 
support 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
reaianded,  with  leave  to  the  parties  to  amend  their  pleadings. 

W.  D.  Ward  and  y.  0.  Cravens^  for  appellant. 

E.  P.  Ferris  and  H.  T.  Lipperd^  for  appellees. 


Kalbrier  v.  Leonard. 

City. — Sireet  Imprcvement, — Appeal  from  Precept, — ^Appeal  from  a  precept 
issued  for  the  collection  of  an  assessment  for  the  construction  of  a  plank  walk 
in  the  city  of  Mt.  Vernon,  under  a  contract  with  said  city.  Answer,  that  the 
defendant  was  then,  and  for  ten  years  past  had  been,  the  owner  of  a  tract  of 
land  of  more  than  ten  acres  in  one  body,  lying  within  the  limits  of  said  city 

Vou  XXXIV.— 32 
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and  used  by  him  for  agricnltural  purposes  only,  and  that  said  tract  of  land 
had  nerer  been  laid  off  into  lots,  and  was  not  subject  to  be  taxed  for  city  pur- 
poses of  any  kind;  that  said  city  within  the  last  ten  years,  without  the  con- 
sent of  defendant,  had  laid  out  a  street  through  and  across  said  land;  and 
that  said  sidewalk,  caused  to  be  laid  down  by  the  city,  the  cost  of  which  is 

'.  charged  against  the  defendant  and  his  property,  is  laid  on  the  west  side  of  said 
street  where  the  same  crosses  the  land  of  defendant. 

Hild^  that  the  answer  was  bad  on  demurrer. 

Same. — Presumption, — In  such  case  it  will  be  presumed  that  such  street  wis 
legally  laid  out  and  opened,  and  that  if  the  land-owner  was  damaiged  thevdy, 
and  claimed  compensation,  he  received  it 

Sams. — Tax, — Statute  Construed, — The  provision  of  section  5$  of  the  genenl 
act  of  1867  for  the  incorporation  of  cities,  "that  no  more  than  five  acres  of 
farming  land  shall  be  subject  to  taxation  within  such  city,"  does  not  apply  tD 
assessments  for  improvements  of  streets  and  sidewalks. 

^hiO^'^Judidal  Notice, — Mt,  Vernon, — ^It  seems  that  perhaps  the  Ss^xene 
Court  may  judicially  know  that  Mt  Vernon  is  a  city  of  less  than  ten  thous- 
and inhabitants* 

APPEAL  from  the  Posey  Common  Fleas. 

Downey,  J. — ^The  appellee  was  the  owner  of  a  tract  of 
land  of  ten  or  more  acres  within  the  corporate  limits  of  the 
city  of  Mt  Vernon.  The  city  council,  without  the  consent  of 
Leonard,  opened  a  street  through  it,  and  some  years  after- 
wards, on  one  side  of  the  street,  ordered  the  construction 
of  a  plank  walk,  which  Leonard  having  refused  to  construct, 
was  done  under  contract  with  the  city  by  the  appellant 
The  cost  of  its  construction  was  charged  against  the  land 
of  Leonard,  and  a  precept  issued  for  its  collection.  Leonard 
appealed  to  the  common  pleas,  where  he  answered,  first,  that 
he  was  then,  and  for  ten  years  past  had  been,  the  owner  of  a 
tract  of  land  of  more  than  ten  acres  in  a  body,  lying  within 
the  limits  of  said  city  of  Mt  Vernon,  and  used  by  him  for 
agricultural  purposes  only;  that  said  tract  of  land  had  nev- 
er been  laid  off  into  lots,  and  was  not  subject  to  be  taxed 
for  city  purposes  of  any  kind ;  that  said  city  within  the  last 
ten  years,  without  the  consent  of  said  defendant,  has  laid  out 
a  street  through  and  across  said  land;  and  that  the  four  hun- 
dred and  one  feet  of  the  sidewalk  caused  to  be  made  and 
laid  down  by  the  city,  the  cost  of*  which  is  chai^d  against 
the  defendant  and  his  property,  are  laid  on  the  west  side  of 
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said  street,  where  the  same  crosses  the  land  of  said  defend- 
ant, wherefore,  &c.;  second,  the  general  denial. 

There  was  a  demurrer  by  the  appellant  to  the  first  para- 
graph of  the  answer,  which  was  overruled,  and  an  exception 
properly  taken.  The  appellant  failing  to  reply,  there  was 
final  judgment  for  the  appellee. 

In  the  common  pleas,  the  appeal  was  docketed,  and  the 
pleadings  filed,  in  the  name  of  the  city  against  the  appellee ; 
but  the  parties,  by  agreement  indorsed  on  the  transcript,  cor- 
rect that  mistake,  and  agree  that  the  case  shall  be  treated  as 
a  case  by  Henry  Kalbrier,  the  contractor,  against  the  ap- 
pellee. 

The  only  error  assigned  is  the  overruling  of  the  demurrer 
to  the  first  paragraph  of  the  answer. 

As  to  the  allegation  in  this  paragraph  of  the  answer,  that 
the  city  had,  within  the  last  ten  years,  laid  out  a  street  through 
the  premises,  without  the  consent  of  the  appellee,  we  do  not 
see  how  it  can  afiect  the  question.  We  must  presume  that 
the  street  was  legally  laid  out  and  opened,  and  that  if  the 
appellee  was  damaged  thereby,  and  claimed  compensation, 
he  received  it     3  Ind.  Stat.  94,  sec  61,  etseff. 

It  is  urged  by  the  appellee,  that  the  land  was  not  subject 
to  taxation,  and  we  are  referred  to  section  58  of  the  same 
statute,  and  particularly  to  that  part  which  says,  ''  that  no 
more  than  five  acres  of  farming  land  shall  be  subject  to  tax- 
ation within  such  city."  But  we  think  it  very  evident  that 
none  of  the  provisions  of  this  section  apply  to  assessments 
for  improvements  of  streets  and  sidewalks.  The  tax  con- 
templated by  that  section  is  "  for  general  purposes,"  and  the 
limitation  of  the  tax  to  an  amount  "  not  more  than  one  per 
centum  "  cannot,  by  any  possibility,  apply  to  the  assessments 
provided  for  in  section  sixty-eight  for'  the  improvement  of 
streets  and  sidewalks. 

Assuming  that  Mt  Vernon  is  a  city  of  less  than  ten  thous- 
and inhabitants,  which  possibly  may  be  within  the  range  of 
our  judicial  knowledge,  though  of  this  we  are  not  quite  cer- 
tain, it  seems  to  us  that  that  part  of  section  sixty-eight  em- 


500  SUPREME  COURT  OF  INDIANA. 

Kalbrier  v.  Leonard. 


braced  in  the  first  proviso  meets  this  case  with  reference  to 
the  power  of  the  city  to  charge  the  improvement  on  the  land. 
It  is  as  follows :  "provided,  that  any  incorporated  city  having 
a  population  less  than  ten  thousand,  may,  by  a  two-thirds 
vote  of  all  the  members  of  the  common  council,  cause  plank 
or  gravel  walks,  of  such  dimensions  as  such  council  shall 
determine,  to  be  constructed,  either  upon  the  natural  grade  of 
the  sidewalks  therein,  or  any  modification  thereof  established 
by  such  council,  and  the  costs  and  expenses  of  any  such  im- 
provements or  repairs  thereto  shall  be  a  lien  upon  the  real 
estate  fronting  thereon,  and  shall  be  assessed  and  collected 
in  the  same  manner  as  now  prescribed  by  law  for  collecting 
assessments  for  improving  streets,  alleys,  and  sidewalks/' 

Though  the  former  part  of  the  section  speaks  only  of  lots 
and  parts  of  lots,  it  will  be  observed  that  the  part  of  the 
section  having  reference  to  the  construction  of  plank  or 
gravel  sidewalks,  above  quoted,  uses  the  term  "resJ  estate." 
Then  section  seventy-one  says,  "  In  case  any  of  the  owners 
of  lots  or  parcels  of  ground  on  which  such  assessments  have 
been  made  shall  fail  or  refuse  to  pay,''  &c.;  still  carrying  out 
the  idea  that  these  assessments  are  not  necessarily  confined 
to  lots  and  parts  of  tots. 

Counsel  for  the  appellee  discuss  several  questions  with 
reference  to  the  regularity  of  the  proceedings  resulting  in 
the  assessment  and  issuing  of  the  precept.  But  we  do  not 
think  it  necessary  to  decide  these  questions,  as  the  case  will 
hardly  present  itself  again  in  the  court  below  in  the  same 
form  as  before. 

It  may  be  well  enough,  however,  to  remark  that  many  of 
the  objections  to  a  proceeding  of  this  kind  can  only  be 
made  by  injunction,  before  the  making  of  the  improvement 
3.1nd.  Stat  102  and  103;  Palmer  v.  Stumph,  29  Ind.  329; 
Hellenkamp  v.  The  City  of  Lafayette^  30  Ind.  192. 

Judgment  reversed,  with  costs,  and  cause  remanded,  with 
with  instructions  to  sustain  the  demurrer. 

W.  Harrow  and  W,  M.  Hoggatt,  for  appellant 

y.  &  H.  C.  Pitcher,  for  appellee. 
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The  Jeffersonville,  Madison,  and  Indianapolis  Rail- 
road Company  v.  Parkhurst. 

Sup&EMS  Cou&T. — Justice  of  the  Peace,— Demurrer, — On  appeal  to  the  Su- 
preme Court  from  the  court  of  common  pleas  in  an  action  commenced  before 
a  justice  of  the  peace,  no  notice  will  be  taken  of  the  ruling  of  said  justice 
on  a  demnrrer. 

Railroad. — Injury  to  Animals. — Statute  Comtrued^^Ciiy, — The  statute  mak- 
ing lailnoad  companies  liable  for  injuries  to  animals  without  regard  to  wil- 
ful misconduct^  negligence  or  accident,  where  the  railroad  is  not  fenced,  ap- 
plies to  a  place  within  the  limits  of  a  city  where  it  would  not  be  illegal  or  im- 
proper to  maintain  a  fence. 

Same,'^Etndeuce,'^City. — ^In  an  acdon  flgsunst  a  railroad  company  to  recover 
damages  for  the  killing  of  stock  by  a  passing  train,  the  court  instructed  the 
jmy,  firsts  that  to  enable  a  person  to  recover  under  said  statute,  he  must  show 
that  the  place  where  the  animal  went  upon  the  railroad  was  at  a  point  where 
the  railroad  company  was  bound  to  fence  the  road,  and  that  the  road  was  not 
fenced  at  said  point ;  or  (hat  the  company  was  bound  to  maintain  a  cattle-guard 
at  said  place,  and  that  such  guard  was  not  in  proper  condition  to  keep  stock 
off  the  railioad;  second,  that  said  statute  does  not  apply  to  the  crossing  of  a 
public  street  or  alley  in  a  city,  or  a  place  within  a  city  where  from  the  neces- 
sary use  of  the  grounds  it  would  be  unlawful  or  unreasonable  to  require  the 
cailroad  company  to  maintain  a  fence;  third,  that  a  railroad  company  is  not 
bound  under  sud  statute  to  erect  and  Tnaintain  cattle-guards  at  the  crossings 
of  public  streets  and  alleys  within  the  corporate  limits  of  a  city,  or  to  fence 
the  lots  lying  on  either  side  of  the  railroad  track  between  such  crossings;  but 
beyond  such  crossings  the  company  is  bound  to  maintain  fences  and  guards, 
the  same  as  outside  the  corporation. 

ffeld^  that  the  defendant  could  not  complain  of  these  instructiotts. 

APPEAL  from  the  Johnson  Common  Pleas. 

Pettit,  C.  J'i — ^This  suit  was  brought  before  a  justice  of 
tlie  peace,  by  the  appellee,  against  the  appellant,  for  killing 
a  cow  by  its  train  of  cars.  There  was  a  judgment  for  the 
appellee  before  the  justice,  and  appellant  appealed  to  the 
said  court  of  common  pleas-  Trial,  and  judgment  for  appel- 
lee in  that  court,  from  which  it  is  brought  to  this  court  by 
the  appellant. 

The  errors  assigned  in  the  record  are,  first,  that  the  court 
erred  in  giving  instructions,  one,  two,  three,  four,  five,  and 
six,  excepted  to  by  appellant ;  second,  the  court  erred  in  re- 
fusing to  give  instruction  one,  asked  by  appellant,  and  ex- 
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cepted  to ;  third,  that  the  verdict  was  contrary  to  the  evi- 
dence; fourth,  that  the  court  overruled  the  motion  of  appel- 
lant for  a  new  trial ;  fifth,  the  court  overruled  demurrers  to 
the  first  and  second  paragraphs  of  the  complaint 

Upon  the  saying  that  the  first  shall  be  last,  and  the  last 
shall  be  first,  we  will  commence  with  the  last  assignment; 
and  upon  this  it  is  enough  to  say  that,  as  no  objection  in 
any  form  was  taken  to  these  paragraphs  in  the  conunon 
pleas  court,  though  they  were  demurred  to  before  the  justice 
of  the  peace,  and  the  demurrer  by  that  officer  overruled,  urc 
cannot  inquire  as  to  their  sufficiency. 

We  cannot  reverse,  affirm,  or  modify,  the  rulings  or  jix^- 
ment  of  a  justice  of  the  peace  brought  before  us  in  tins 
form:  We  can  only  take  notice  of  the  proceedings  of  the 
court  of  common  pleas. 

As  to  the  fourth  assignment,  we  think  there  was  no  error 
in  overruling  the  motion  for  a  new  trial. 

As  to  the  third  assignment,  we  have  only  to  say,  that  it  is 
not  known  to  our  law  or  practice  as  an  assignment  of  error, 
and  can  only  be  regarded  as  an  argument  or  reason  under 
the  fourth  assignment  of  error. 

As  to  the  second  assigimient  of  error,  refusing  to  give 
instruction  asked,  which  was  as  follows :  "  If  the  jury  find 
from  the  evidence  that  the  cow  in  question  came  upon  the 
railroad  track,  and  was  killed,  within  the  corporate  limits  of 
the  city  of  Franklin,  then  the  plaintiff  cannot  recover  on  the 
first  paragraph  of  the  complaint  herein,"  there  was  no  enor 
in  refusing  to  give  this  asked  instruction.  TAe  Indianapolis 
and  Cincinnati  R.  R.  Co.  v.  Parker,  29  Ind.  471,  and  cases 
cited  there. 

The  first  assignment  of  error  is  the  giving  ofinstmctions, 
which  are  as  follows : 

"  1st.  This  is  an  action  by  the  plaintiff  against  the  defend- 
ant to  recover  damages  for  the  killing  of  a  cow  on  the  track 
of  the  defendant,  in  Johnson  county,  and  the  plaintiff  sets  up 
in  his  complaint  two  grounds  of  recovery. 

''  2d.  The  first  paragraph  of  the  complaint  alleges  that  tfafif 
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COW  was  killed  at  a  point  on  the  railroad  where  it  was  the 
duty  of  the  defendant  to  fence  against  stocky  and  that  the 
defendant  had  not  so  fenced  in  her  track,  by  reason  of  which 
the  CQW  strayed  upon  the  track,  and  was  thus  killed. 

*'  3d.  The  second  paragraph  of  the  complaint  alleges,  that 
the  defendant  so  carelessly  and  negligently  ran  her  locomo- 
tive and  cars  over  the  road,  that  the  cow  was  killed  by  rea- 
son of  such  negligence  in  the  defendant. 

"4th.  To  enable  the  plaintiff  to  recover  on  the  first  para* 
graph  of  the  complaint,  he  must  show  that  the  place  where 
the  cow  strayed  upon  the  railroad  was  at  a  pgint  where  the 
con^>any  were  bound  to  fence  the  road,  and  tliat  such  point 
was  not  so  fenced,  or  that  sUch  point  was  where  the  com- 
pany were  bound  to  maintain  a  cattle-guard,  and  that  such 
guard  was  not  in  proper  condition  to  keep  stock  off  the  track 
of  the  road. 

"  5th.  If  you  should  find  from  the  evidence  in  this  case 
that  the  place  where  the  cow  got  on  the  track  was  inside 
the  corporate  limits  of  the  city  of  Franklin,  you  must  fur- 
ther find  that  such  place  was  not  at  the  crossing  of  any  street 
or  alley,  or  at  a  point  where,  from  the  necessary  use  of  the 
grounds,  it  would  be  unlawful  or  unreasonable  to  require  the 
railroad  company  to  maintain  a  fence,  before  the  road  would 
be  liable  for  not  fencing. 

"  6th.  The  railroad  company  would  not  be  bound  to  erect 
and' maintain  cattle-guards  at  the  crossings  of  the  public 
streets  and  alleys  inside  the  corporate  limits  of  the  city  of 
Franklin,  nor  would  said  road  be  bound  to  fence  the  lots 
lying  on  either  side  of  her  track  between  the  crossings  of  such 
streets  or  alleys  over  the  railroad ;  but  beyond  such  crossings, 
the  road  would  be  bound  to  maintain  her  fences  and  guards, 
the  same  as  if  running  outside  the  corporation." 

We  think  and  hold  that  there  was  no  error  in  giving  these 
instructions,  and  that  they  were  clearly  the  law  of,  and  proper 
in,  the  case.    The  appellant  could  not  complain  of  them. 

The  judgment  is  affirmed,  with  ten  per  cent  damages  and 
costs. 


504  SUPREME  COURT  OF  INDIANA. 

Sangyter  ff.  Fkvther. 

G.  M.  Overstreetf  A.  B.  Hunter^  D.  D.  Banta,  and  C  By* 
fields  for  appellant 
S.  P.  Oyler  and  J9.  W.  Hcwe^  for  appellee. 


Sangster  V,  Prather. 

Vendor  and  Pu&CHASEK.— ^raWi^n/  Representations.^Measure  of  Dama- 
ges,— ^Where  in  a  sale  of  an  undivided  one-half  of  a  tract  of  land,  tbe  vendor 
falsely  and  fiandalently  represented  to  the  purchaser  that  there  was  then  upon 
said  land  a  house  of  a  particular  size  and  description; 

Hild^  that  the  measure  of  damages  for  the  lack  of  such  house,  in  a  suit  by  the 
purchaser  against  the  vendor  for  such  fraudulent  representation,  was  one-half 
the  amount  of  the  increase  there  would  have  been  in  the  value  of  said  land 
if  there  had  been  such  a  house  upon  it  at  the  time  of  the  sal^  and  not  mevdy 
one-half  the  amount  of  money  it  would  then  have  taken  to  put  such  a  house 
on  the  land. 

APPEAL  from  the  Fountain  Circuit  Court 

Downey,  J.-^This  was  an  action  brought  by  the  appellee 
against  the  appellant  for  fraudulent  representations  with  ref- 
erence to  the  quality,  situation,  improvements^  and  value  of 
certain  real  estate,  the  undivided  one-half  of  which  he  had 
conveyed  to  the  appellee.  Among  other  alleged  false  repre- 
sentations was  this :  that  there  was  erected  and  finished  on 
the  land  a  frame  house  containing  three  rooms,  except  that 
the  rooms  were  not  plastered. 

Issues  were  formed,  and  there  was  a  jury  trial  of  the  case, 
and  finding  and  judgment  for  the  plaintiff  A  motion  for  a 
new  trial  was  made,  on  the  grounds  that  the  verdict  was  con- 
trary to  law  and  not  sustained  by  sufficient  evidence,  and 
because  the  court  refused  proper,  and  gave  improper,  direc- 
tions to  the  jury.  This  motion  was  overruled,  and  the  de- 
fendant excepted.    The  evidence  is  not  in  the  record. 

It  is  assigned  for  error,  first,  that  the  court  erred  in  re- 
fusing to  give  a  certain  instruction  asked  for  by  the  defend* 
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ant,  as  shown  by  the  bill  of  exceptions ;  second,  the  court 
erred  in  giving  a  certain  instruction  over  the  objection  of  the 
defendant  below ;  third,  in  overruling  the  defendant's  motion 
for  a  new  trialf 

The  whole  case  is  reduced  down  to  the  single  question 
relating  to  the  instructions. 

The  defendant  asked  this  instruction :  "  That  in  case  the 
jury  find  from  a  preponderance  of  testimony  that  the  defend- 
ant represented  a  house  of  a  particular  size  and  description, 
and  further  that  the  jury  find  that  the  plaintiff  is  not  barred 
by  the  statute  of  limitations,  that  there  is  a  measure  of  dam- 
ages for  the  lack  of  such  house  in  the  amount  of  money 
that  it  would  have  taken  at  the  time  to  put  such  a  house  on 
the  land,  and  that  one-half  the  value  of  such  house  will  in- 
ure to  the  benefit  of  such  joint  owner." 

The  court  refused  to  give  this  charge  as  asked,  but  modi- 
fied it  by  leaving  off  all  commejicing  with  the  word  "  amount,'' 
and  extending  to  the  end  of  the  charge,  and  giving  in  lieu 
of  that  part  of  it  these  words :  "  difference  in  the  value  of 
said  land  with  said  house  on  it  and  the  value  without  it,  and 
one  half  the  increased  value  of  the  land  with  the  house  on 
it  would  inure  to  the  benefit  of  such  joint  owner." 

Without  avoiding  the  direct  decision  of  the  question  pre- 
sented, which,  as  the  evidence  is  not  in  the  record,  perhaps 
we  might  do,  we  think  the  instruction  as  modified  was  right, 
and  that  the  instruction  as  asked  was  not  correct  To  esti- 
mate the  damages  at  one-half  of  what  it  would  cost  to  build 
the  house  as  the  rule,  would  deprive  the  plaintiff  of  the  use 
of  the  house  during  the  time  that  would  be  consumed  in  its 
building.  We  think  that  the  rule  given  by  the  court  to  the 
jury  by  which  to  ipeasure  the  damages  was  the  correct  one. 
The  charge  of  the  court,  as  modified,  was  su^ciently  favor- 
able to  the  defendant,  and  he  has  no  good  reason  to  com- 
plain of  it.  This  was  not  a  suit  for  breach  of  contract,  but 
was  for  a  tort.  The  rule  applied  to  the  case  by  the  court 
was  the  rule  in  suits  on  contract,  ^ones  v.  Van  Patten,  3 
Ind.  107;  Street  V.  Chapman,  29  Ind«  142. 
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But  this  was  a  suit  for  fraud,  in  which  the  jury  is  not  con- 
fined to  exact  pecuniary  compensation,  but  may,  under 
some  circumstances,  go  beyond  that.  MUliian  v.  Moch,  17 
Ind.  227;  Taberv.  Hutson,  5  Ind.  322. 

The  judgment  is  affirmed,  with  five  per  cent  damages  and 
costs. 

y.  Ristine  and  5.  C  WUlson,  fi)r  appellant 

T.  R  Davidson  and  y.  M.  Butler,  for  appdlee. 


ly^ 


The  President  and  Trustees  of  Hartsville  UNivERsmr 

V,  Hamilton. 

Pleading. — Abatement, — Corporatum, — In  a  suit  on  a  promissory  note  executed 
to  a  coiporation,  brou^t  hf  the  payee  against  the  maker,  the  fact  that  the 
oorporatioii  has  ceased  to  exist  since  the  execution  of  the  note  may  be  pleaded 
in  abatement,  but  not  in  bar.  Such  answer  in  abatement  must  shovr  that  die 
corporation  has  come  to  an  end  by  some  legal  process ;  the  facts  upon  vhich 
the  forfeiture  of  its  franchises  might  be  declared  cannot  be  tried  in  sudi  col- 
lateral suit. 

Fraudulent  Representations. — A  false  representatioii  upon  whidi  fraud  my 
be  predicated  must  be  of  an  exbting  fact,  or  a  fact  alleged  to  exist  at  the  time^ 
and  cannot  consist  of  a  promise  to  be  performed  in  the  future  or  of  a  false 
statement  as  to  the  legal  construction  or  effect  of  a  written  contract  executed 
by  the  person  to  whom  the  representation  is  made  at  the  time  of  die  makiog 
of  the  representation. 

Contract. — Consideratton, — Certificate  of  Sekaiarship  m  Umversiiy, — In  a 
suit  on  a  promissory  note  executed  by  the  defendant  to  a  university  for  a  per- 
petual scholarship  therein,  the  fact  that  no  certificate  of  scholarship  has  been 
delivered  or  tendered  to  the  defendant  cannot  constitute  a  defense. 

APPEAL  from  the  Clinton  Common  Pleas. 

Pettit,  C.  J. — ^Suit  by  appellant  against  the  appellee  on 
five  promissory  notes,  all  of  the  same  date,  tenor,  and  efiect, 
except  as  to  the  time  of  payment^  as  the  following  copy : 
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"  $20.  "      State  of  Indiana,  Clinton  County, 

July  24th,  1854. 

"  On  or  before  the  12th  day  of  May,  1867, 1  promise  to 
pay  to  the  President  and  Trustees  of  the  Hartsville  Univer- 
sity, at  the  office  of  theif  treasurer  in  Hartsville,  in  the 
county  of  Bartholomew,  and  State  of  Indiana,  the  sum  of 
twenty  dollars,  being  the  first  instalment  on  a  perpetual  schol- 
arship in  said  university.  Thomas  M.  Hamilton." 

The  defendant  answered  in  three  paragraphs,  as  follows : 

1st.  ^'That  he  admits  that  he  executed  the  notes  referred 
to  in  plaintiff's  complaint,  but  says  that  at  the  time  of  so 
doing  said  university  was  located  at  the  town  of  Hartsville, 
in  Bartholomew  county,  and  State  of  Indiana;  that  by  the 
terms  of  the  organization  of  said  corporation  it  was  declared 
to  be  a  university  to  be  located  at  said  place,  but  that  af):er 
the  execution  of  said  notes,  and  before  the  maturity  of  the 
same,  said  university  ceased  to  exist  as  a  cotporation;  that 
the  trustees  of  said  university  declared  by  resolutions  passed 
at  a  regular  meeting  of  said  board,  that  they  had  been  unfor*- 
tunate  in  the  location  of  said  university  at  said  place,  and 
that  they  would  seek  another  and  better  location,  and  for 
that  purpose  caused  to  be  circulated  subscription  papers,  for 
the  purpose  of  soliciting  donations  to  have  said  school  loca- 
ted at  Perryville,  and  also  at  Dayton,  in  Tippecanoe  county; 
that  for  the  period  of  six  months  and  more  the  said  univer- 
sity, by  their  trustees,  were  seeking,  and  by  every  effort  in 
their  power  did  seek,  another  and  better  location ;  and  that 
afterwards  the  people  of  Hartsville,  by  their  donations  being 
greater  than  the  other  places,  Jiad  said  university  relocated 
at  said  place,  without  any  new  organization,  whatever,  or 
charter;  that  said  university  during  said  time  ceased  to  exist 
or  exercise  her  corporate  functions ;  and  that  by  the  Express 
violation  of  the  terms  of  her  charter,  said  defendant  was  re- 
leased from  the  payment  of  said  notes." 

2nd.  ''  For  further  answer,  defendant  says  that  the  con- 
sideration of  said  notes  was  for  a  perpetual  scholarship  in 
the  Hartsville  University;  that  said  trustees  and  president 
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of  said  university,  or  any  person  in  their  behalf,  has  never 
tendered  to  said  defendant  said  scholarship,  nor  has  the  said 
university  ever  been  in  a  condition  to  make  such  tender  or 
carry  out  such  contract,  as  she,  by  the  violation  of  her  char- 
ter, ceased  to  be  a  corporation,  asid  had  no  power  to  issue 
a  perpetual  scholarship." 

3d.  "And  for  further  answer,  defendant  says  that  plaintiff 
falsely  and  fraudulently  represented  to  defendant,  and  for  the 
purpose  of  inducing  the  defendant  to  execute  said  notes,  and 
which  plaintiff  knew  to  be  fiilse  and  fraudulent,  that  the 
principal  of  said  notes  should  never  be  paid,  that  the  express 
consideration  of  said  notes  was  a  perpetual  scholarship  in 
said  university,  that  the  interest  oh  said  notes  should  be 
the  only  amount  that  would  be  called  for  or  ever  demanded, 
and  that  amount  should  be  and  was  ample  to  pay  for  all  the 
perpetual  scholarships  that  would  be  issued,  and  would  be 
sufficient  to  defray  all  expenses  of  said  university,  and  would 
be  ample  to  endow  said  university,  that  if  said  defendant 
should  not  have  a  scholar  or  student  attend  said  univer* 
sity,  it  would  never  cost  him  one  cent,  that  also  all  per- 
sons that  had  made  donations  or  executed  their  notes  for 
perpetual  scholarships  had  never  been  called  upon  for  the 
principal  and  never  would  be ;  that  defendant,  relying  upon 
said  false  and  fraudulent  representations,  and  believing  them 
to  be  true,  was  induced  to  execute  said  notes,  and  did  so, 
and  it  was  entirely  on  these  representations,  and  no  other, 
that  he  was  induced  to  enter  into  said  contract  Defendant 
says  that  said  president  and  trustees  of  said  university  have, 
for  the  last  sixteen  years,  only  demanded  and  collected  the 
interest  on  said  notes,  and  in  no  instance  whatever  have  they, 
except  in  defendant's  case,  ever  required  or  demanded  the 
principal ;  that  at  the  time  of  demanding  the  interest  on  said 
notes  they  promised  they  would  make  out  and  tender  said 
scholarship,  which  they  have  never  done,  to  defendant;  and 
that  defendant  has  never  had  a  scholar  in  attendance  at  said 
university,  nor  has  he  ever  received  any  scholarship,  nor  have 
they  ever  offered  any  to  him.    Wherefore,  by  reason  of  all 
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the  foregoing,  he  demands  judgment  for  his  costs,  and  oth- 
er proper  relief."  * 

The  court  properly  sustained  a  demurrer  to  the  second, 
and  erroneously  overruled  separate  demurrers  to  the  first 
and  third  paragraphs  of  the  answer. 

To  make  the  first  paragraph  of  the  answer  good,  it  must 
have  stated  that  the  coporation  had  come  to  an  end  by  some 
legal  process ;  and  its  death  or  forfeiture  cannot  be  tried  col- 
laterally in  such  a  suit  as  this,  yokn  v.  The  Farmers  and 
Mechanic^  Bank^  2  Blackf.  367 ;  The  Brookville,  &c,^  Co.  v. 
McCarty,  8  Ind.  392 ;  Beaver  v.  The  President  and  Trustees 
of  the  Hartsville  University ^  at  this  term  of  this  court,  ante, 
245.  Had  it  been  well  pleaded,  it  would  have  been  an  an- 
swer in  abatement,  and  not  in  bar.  Meikel  v.  The  German 
Savings  Fund  Society^  16  Ind.  181. 

The  third  paragraph  is  equally  bad.  False  representations 
upon  which  fraud  can  be  predicated  must  be  of  existing 
facts,  or  facts  alleged  to  exist  at  the  time,  and  not  of  prom- 
ises to  be  performed  in  the  future,  or  the  legal  construction 
or  effect  of  a  written  instrument.  Fouty  v.  Fouty^  at  this 
term  of  this  court,  ante^  p.  433;  Beaver  \.  The  Ursident,  &c.,, 
supra.  Verbal  evidence  can  not  be  given  to  change  or  alter 
a  written  contract  See  the  above  authorities,  and  also,  Ma- 
kan  v.  Sherman^  7  Blackf.  378 ;  Parkers.  Morton^  29  Ind.  89; 
Campbell  V.  Robbins^  29  Ind.  271.  All  men  must  know  the 
law  of  the  place  in  which  they  are,  and  under  which  they 
contract.    Piatt  v.  Scott,  6  Blackf.  389. 

The  allegation  that  the  certificate  of  scholarship  had  nev- 
er been  issued  can  be  of  no  avail  to  give  validity  to  this 
paragraph.  It  was  unnecessary  and  unimportant  that  it 
should  issue.  It  would  have  given  the  defendant  no  rights 
that  he  had  not  without.  Beaver  v.  The  President,  &c.,  supra ; 
The  N.  A.  &  S.  R.  R.  Co.  v.  McCormick,  10  Ind.  499;  C  U. 
&  F.  W.  R.  R.  Co.  V.  Pearce,  28  Ind.  502. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee; 
and  the  cause  is  remanded,  with  instructions  to  the  court 
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below  to  sustain  the  demurrers  to  the  first  and  second  para- 
graphs of  the  answer,  and  for  further  proceedings, 

H.  K  Morrison  and  T.  H.  Palmer^  for  appellant 

y.  Claybaugh^  for  appellee. 


Whetstone  v.  Davis. 

Landlord  and  Tenant. — Leae, — OmOrueHon  of, — Notice  to  Qmt^ — ^A  lease 
of  a  iann  provided  that  the  tenant  was  to  have  and  hold  said  premises  for 
one  year  from  April  ist,  1867,  and  to  have  the  privilege  of  said  £ann  two  or 
three  years,  if  the  fann  was  for  rent,  if  the  tenant  suited  the  landlord,  and  if 
they  could  agree  on  the  rent  Without  any  other  contract,  the  tenant  continued 
in  possession  after  the  expiration  of  the  first  year,  the  landlord  having  told 
him  in  the  fall  of  the  second  year,  that  he  could  not  have  the  premises  longer, 
that  he,  the  landlord,  wished  to  take  possession  himself  in  the  spring. 

Held^  in  a  suit  commenced  by  the  landlord  April  7th,  1869,  for  possession,  tbat 
he  was  entitled  to  recover  possession  without  having  given  any  notice  to  quit 

APPEAL  from  the  Laporte  Circuit  Court 
WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  to  re<jpver  possession  of  certain  real  estate. 
Trial;  finding  and  judgment  for  the  plaintiff.      The  case 
comes  before  us  exclusively  on  the  evidence. 

On  the  trial,  it  was  admitted  that  the  plaintiff  was  the 
owner  in  fee  of  the  premises  in  controversy.  The  defendant 
gave  in  evidence  a  lease  executed  by  the  plaintiff  to  hinii 
dated  March  27th,  1867,  by  which  the  plaintiff  let  to  defend- 
ant the  premises  in  controversy,  on  certain  terms  and  condi- 
tions mentioned  therein.  The  lease  contains  the  following 
clause :  ''  Said  Whetstone  is  to  have  and  to  hold  said  premi- 
ses for  one  year  from  the  ist  day  of  April,  1867,  and  have 
the  privelege  of  said  farm  two  or  three  years,  if  said  form  is 
for  rent,  if  said  Whetstone  suits  said  Davis,  and  they  can 
agree  on  said  rent,"  &c.    The  defendant  testified  that  he 
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took  possession  of  the  premises  under  the  lease ;  that  there 
was  no  other  bargain  made  between  himself  and  the  plain* 
tiff  respecting  the  lease  of  the  premises;  he  supposed  he 
was  holding  under  the  lease;  there  was  nothing  said  between 
Davis  and  himself  in  the  winter  or  spring  of  1868,  about  his 
holding  the  farm  another  year;  never  had  any  notice  from 
Davis  to  leave  the  premises,  until  some  men  came  to  take 
possession  of  the  farm  in  the  spring  of  1869. 

Davis  thereupon  testified  as  follows :  "  I  made  no  other 
bargain  with  Whetstone  about  renting  the  premises.  I  told 
him,  in  the  fall  of  1868,  that  he  could  not  have  the  premises 
any  longer;  that  I  wanted  to  take  possession  of  the  bxm 
myself  in  the  spring.  " 

This  is  the  substance  of  all  the  evidence.  The  suit  was 
commenced  on  the  7th  of  April,  1869. 

The  counsel  for  the  appellant  insists  that  Whetstone,  after 
the  expiration  of  the  first  year,  became  a  tenant  from  year 
to  year,  and,  therefore,  that  his  tenancy  was  not  terminated 
when  the  suit  was  brought,  no  notice  to  quit  having  been 
given  him;  and  counsel  on  both  sides  have  discussed  at 
length  the  legal  effect  of  the  clause  of  the  lease  above  set  out 

Without  undertaking  to  give  a  full  construction  of  the  en- 
tire clause,  we  state  the  following  propositions,  that  seem 
to  us  to  be  clear  enough :  first,  that  Whetstone  had  no  abso- 
lute right  to  the  premises,  by  the  terms  of  the  lease,  for  a 
longer  period  than  the  year  specified;  second,  if  the  farm 
should  not  be  for  rent,  or  if  Whetstone  should  not  suit  Da- 
viS|  the  latter  would  be  under  no  obligation  to  extend  or 
renew  the  term;  third,  the  '*two  or  three  years,"  mentioned 
in  the  clause  quoted,  are  not  to  be  in  addition  to  the  yearly 
term  created  by  the  lease,  but  that  year  is  to  be  considered  as 
making  a  part  of  the  two  or  three  years;  and  the  language 
employed  contemplates  distinct  and  separate  terms  of  a  year 
each,  amounting  in  all  to  three  terms,  including  the  one  made 
absolute  by  the  lease. 

With  this  interpretation  of  the  lease,  there  are  two  views 
of  the  case  under  the  evidence,  either  of  which  justifies  the 


512  SUPREME  COURT  OF  INDIANA. 

Whetstone  v,  Dayis. 

finding  of  the  court,  although  the  tenancy  was  not  termtna- 
ted  by  a  notice  to  quit;  for  under  either  view  no  notice  to 
quit  was  necessary. 

It  appears  by  the  evidence,  that  after  the  expiration  of  the 
first  year/ Whetstone  continued  in  the  possession,  and  held, 
as  he  supposed,  under  the  lease,  and  without  any  new  ar- 
rangement between  him  and  Davis ;  and  if  we  are  to  infer 
from  the  evidence  that  Davis  was  consenting  to  Whetstoqe's 
continued  possession,  we  also  might  infer  that  it  was  tacitly 
understood  between  them  that  a  second  yearly  term  was 
running;  that  the  lease  had  been  extended  for  another  year 
by  the  mutual  acquiescence  and  consent  of  the  parties.  Thus 
a  new  tenancy  for  another  year,  and  not  from  year  to  year, 
was  created,  and  Whetstone's  right  of  possession  terminated 
at  the  end  of  the  second  yearly  term,  without  any  notice  to 
quit  Whetstone's  continuance  in  possession  after  the  expi- 
ration of  the  first  year  was,  at  most,  notice  to  Davis  of  his 
election  to  continue  for  other  year.  Fattey  v.  Giks^  29  Ind 
1 14.  Of  course,  Davis  was  bound  by  his  acquiescence  in 
that  possession  for  no  greater  length  of  time  than  another 
year. 

Before  the  expiration  of  the  second  yearly  term,  Davis, 
according  to  his  testomony,  notified  Whetstone  that  he  could 
not  have  the  place  any  longer ;  that  he  wanted  to  take  pos- 
session himself  in  the  spring.  This,  although  not  such  a 
notice  as  is  required  to  terminate  a  tenancy  fix>m  year  to 
year,  was  a  notice  to  Whetstone  that  a  condition  of  things 
would  not  exist  that  would  enable  him,  by  the  terms  of  the 
lease,  to  claim  an  extension  for  another  year.  Without  a 
renewal  of  the  lease,  or  some  new  agreement,  or  some  elec- 
tion by  Whetsone  to  continue  another  year,  consented  to 
or  acquiesced  in  by  Davis,  Whetstone's  rights  eflfectually  ter- 
minated at  the  end  of  the  second  year. 

What  we  have  said  is  on  the  supposition  that  Davis  con* 
sented  to  Whetstone's  continued  possession  after  the  expira- 
tion of  the  first  term.  If  Whetstone  held  on  under  the  lease, 
and  Davis  consented  thereto,  and  such  consent  is  in  no  way 
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explained,  we  think  that  there  was  an  implied  extension  of 
the  lease  for  another  yearly  term.  But  if,  on  the  contrary, 
Davis  did  not  consent  (and  this  is  the  other  view  of  the  case), 
then  Whetstone  was  a  mere  tenant  at  suflerance  after  the 
expiration  of  the  first  year,  and  notice  to  quit  is  not  neces- 
sary to  terminate  such  tenancy. 

We  are  of  opinion  that  the  finding  is  £iirly  sustained  by 
the  evidence. 

The  judgment  below  is  affirmed,  with  costs. 

M.  K.  Farrand  and  T.  S.  Cogley^  for  appellant 

L,  A,  Cole  and  E.  L.  Bennet,  for  appellee. 


Ralston  v.  Radcliff. 

Practice. — County  Commissioners, — AppeeU, — Docketing  Appeal, — Trial, — On. 
an  appeal  by  one  to  the  circuit  court  from  an  order  of  the  board'  of  county 
commissioners  allowing  a  claim  filed  by  another  before  said  board,  the  cause 
should  be  docketed  in  the  circuit  court  in  the  names  of  the  claimant  and'api 
pellant,  the  former  as  plaintiff  and  the  latter  as  defendant,  and  should  be  tried 
in  the  circuit  court  de  novo;  and  if  on  the  trial  no  evidence  be  offered,  the 
appeal  should  not  be  dismissed,  but  the  cause  should  be  decided  on  the  mer- 
its for  the  appellant. 

APPEAL  from  the  DeKalb  Circuit  Court. 

Downey,  J. — RadcIifT  filed  a  claim  before  the  commission- 
ers of  DeKalb  county,  which  was  allowed.  Ralston,  on  affi- 
davit and  bond  filed,  appealed  to  the  circuit  court,  from  the 
order  of  allowance.  In  the  circuit  court  the  case  appears  to 
have  been  wrongly  docketed  as  Samuel  W.  Ralston  v.  John 
F.  RadcIifT.  A  bill  of  exceptions,  signed  by  the  judge  of  the 
circuit  court,  shows  that  when  the  case  was.  called  for  trial 
in  that  court,  "Radcliff  offered  no  evidence  whatever,  where- 
upon the  said  Ralston,  by  his  attorney,. announced  that  they 
would  offer  no  evidence,  and  thereupon  the  court  dismissed- 
Vol.  XXXIV.— 33 
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the  appeal,  on  the  ground  that  the  appellant  had  the  burden 
of  proof  thrown  upon  him."  Ralston  excepted,  and  appealed 
to  this  court 

This  ruling  was  wrong.  The  case  should  have  been  dock- 
ected  in  the  circuit  court  as  RadclifT  v.  Ralston,  should 
have  been  tried  de  novo,  and  if  no  evidence  was  offered,  should 
have  been  decided  on  the  merits  for  Ralston,  the  ai^Uant 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

WoRDEN,  J.,  having  been  concerned  as  counsel  in  the  cause, 
was  absent 

y.  L.  Warden,  y.  Morris^zsA  W.  H.  Withers,  for  appellant 


White  and  Others  v.  Garretson  and  Another. 

Supreme  Court. — Demurrer. — AmauUntnti — ^Where,  a  demnzxer  to  a  pan- 
graph  of  a  reply  having  been  snstainedy  the  plaintiff,  by  leave  of  ooort,  lias 
amended  said  paragraph,  and  Uie  caoae  has  been  tried  with  the  amended  n^ 
agnqJi  as  a  part  of  the  pleadings,  no  question  can  be  raised  in  the  Ssprane 
Court  upon  the  ruling  on  said  demurrer.  • 

Same. — Demurrer, — Withdrawal  of  Pleading, — ^Where,  a  demnrrer  to  a  pua- 
graph  of  an  answer  having  been  overruled,  the  defendant,  by  leave  of  coot, 
has  withdrawn  said  paragraph  before  trial,  no  question  can  be  raised  in  tbe 
Supreme  Court  upon  the  ruling  on  said  demurrer. 

Same. — Assignment  of  Errors, — New  Trial, — ^Where  the  ovemdis^  of  a  mo- 
tion for  a  new  trial  is  not  assigned  as  error,  the  Supreme  Court  wiU  not  con- 
sider any  error  in  relation  to  giving  or  refusing  to  give  instmctioiis  to  tbe  jmy, 
or  to  propounding  to  the  jury  or  withholding  therefrom  special  intenpgatorto. 

APPEAL  from  the  Warren  Circuit  Court 
WoRDEN,  J. — ^This  was  a  petition  for  partition  by  the  ap- 
pellants against  the  appellees  and  others.  The  appellees 
were  made  defendants  on  the  ground  that  they  claimed  some 
interest  in  the  land  severally.  They  answered,  setting  up 
title  in  the  appellee  Ezekiel  Garretson  to  a  part  of  the  land 
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sought  to  be  parted.  Issue  was  joined,  and  the  cause  as  to 
a;ppellees  was  tried  separately  from  the  other  parties.  Ver- 
dict and  judgment  for  the  appellees* 

There  are  four  errors  assigned.  The  first  is  in  sustaining 
the  appellees*  demurrer  to  the  first  paragraph  of  the  appel- 
lants' reply;  the  second  and  third  relate  to  giving  and  re- 
fusing instructions,  and  to  propounding  and  withholding 
special  interrogatories ;  the  fourth  is  in  overruling  a  demur- 
rer to  the  third  paragraph  of  the  defendants'  answer. 

The  record  sets  out  the  first  paragraph  of  the  appellants' 
reply,  and  shows,  also,  that  a  demurrer  was  sustained  to  it; 
but  it  further  shows  that  after  the  demurrer  was  sustained, 
the  appellants  took  leave  to  amend,  and  did  amend  it.  The 
record  speaks  thus :  "  Come  the  parties  by  their  attorneys, 
and  the  court  grants  the  plaintiffs  leave  to  amend  the  first 
and  sixth  paragraphs  of  their  reply  herein,  and  the  plaintiff 
now  amend  their  reply  herein  by  interlineation,"  &c.  After 
this  amendment  no  demurrer  was  filed  to  it.  The  reply  set 
out  in  the  transcript  is,  beyond  doubt,  the  reply  as  amended 
by  the  interlineation ;  and,  althougth  the  evidence  is  not  in 
the  record,  the  charges  of  the  court  and  the  interrogatories 
propounded  to,  and  answered  by,  the  jury  indicate  that  the 
reply  was  regarded  as  part  of  the  pleadings,  and  that  the 
appellants  had  the  full  benefit  of  it  as  such.  This  disposes 
of  the  first  assignment  of  error. 

The  fourth  assignment  stands  upon  no  better  foundation. 
The  record  shows  that  the  court  overruled  a  demurrer  filed 
by  the  plaintiffs  to  the  third  paragraph  of  the  defendants' 
answer;  but  it  further  shows  that  subsequently,  and  as  the 
parties  were  about  to  enter  upon  the  trial  df  the  cause,  the 
defendants,  with  the  leave  of  the  court,  withdrew  that  para- 
graplu 

The  second  and  third  assignments  of  error  embrace  such 
matters  only  as  should  have  been  made  the  foundation  of  a 
motion  for  a  new  trial.  This  was  done,  but  no  error  is  as- 
signed on  the  overruling  of  the  motion.  In  order  to  present 
the  questions  sought  to  be  raised,  it  was  necessary  to  have  as- 
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signed  error  on  the  overruling  of  the  motion  for  a  new  trial. 
This  was  held  at  least  three  times  by  our  immediate  prede- 
cessors, and  once  by  the  bench  as  now  constituted.  WhU- 
inger  v.  Nelson^  29  Ind.  441;  Herrick  v.  Buntings  id.  467; 
Smith  w.  Crigler^  id.  516;  and  Tynerv.  Adams  {ante,  p.  401), 
at  the  present  term  of  this  court. 

We  find  no  error  in  the  record  for  which  the  judgment 
ought  to  be  reversed. 

The  judgment  below  is  affirmed,  with  costs. 

y.  M,  Butler,  y.  McCabe,  B.  R  Gregory,  and  y.  Harper, 
for  appellants* 

Z,  Baird  and  W.  P,  Rhodes,  for  appellees. 


Barnes  and  Others  v.  Smith. 

FkACTICE. — Default, — MoUon  to  Set  Aside. — Rule  of  C(Mir/.— Judgment  hariag 
been  rendered  by  the  court  of  common  pleas  against  the  defendant  in  a  suit  00 
a  promissory  note,  he  moved  tbat  the  default  be  set  aside,  and  that  he  be  allowed 
to  answer,  on  the  ground  (disclosed  by  his  affidavit  and  that  of  his  attorney) 
that  the  attorneys  for  the  parties  had  agreed  by  parol,  out  of  court,  that  there 
shouTd  be  a  judgment  for  the  plaintiff,  by  default,  but  that  it  had  been  taken 
for  a  larger  sum  than  that  mentioned  in  said  agreement.  A  rule  of  said  court 
provided  that  admissions  or  agreements  about  the  proceedings  in  a  cause 
would  not  be  enforced,  or  the  time  of  the  court  be  permitted  to  be  used  in  dis- 
cussing them,  unless  in  writing,  or  made  of  record,  or  in  presence  of  the  court 

Held,  that  under  said  rule  and  the  statute,  2  G.  &  H.  328,  sec  772,  there  was 
no  error  in  overruling  said  motion. 

SAXE,^^Amendmeftt. — Demand  of  Judgment, — In  said  cause,  at  or  after  said 
default,  the  complaint  was  amended  so  as  to  claim  a  larger  sum  as  the  amount 
of  the  judgment.  The  amount  of  the  judgment  taken  was  authorized  by  the 
terms  of  the  note  in  suit.  Motion  by  the  defendant,  which  was  overruled,  to 
strike  out  the  larger  sum  and  restore  the  smaller,  the  defendant's  attorney,  in 
an  affidavit  filed  by  him  in  support  of  said  motion,  stating  his  belief  that  the 
alteration  had  been  made  without  leave  of  court. 

Held,  that  it  was  immaterial  in  the  Supreme  G>urt  whether  said  amendment 
was  made  or  not  in  the  court  below. 
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APPEAL  from  the  Marion  Common  Pleas. 

Downey,  J. — Suit  by  the  appellee  against  the  appellants  on 
a  promissory  note.  Judgment  by  defeult.  Motion  by  defend- 
ants to  set  aside-the  default,  and  to  be  allowed  to  answer.  The 
ground  of  the  motion,  as  disclosed  by  the  affidavit  of  one  of 
the  defendants  and  that  of  the  attorney  for  the  defendants,  was 
that  the  atomeys  of  the  parties  had  agreed  that  there  should 
be  a  judgment  for  the  plaintiii^  by  de&ult,  but  that  the  judg- 
ment had  been  taken  for  a  larger  sum  than  had  been  mentioned 
in  the  agreement  The  agreement  was  by  parol  and  made 
out  of  court  There  was  a  rule  of  the  court  that  *'  admis- 
sions or  agreements  about  the  proceedings  in  a  cause  will  not 
be  enforced,  or  the  time  of  the  court  permitted  to  be  used  in 
discussing  them,  unless  in  writing,  or  made  of  record,  or  in 
presence  of  the  court." 

This  rule  is  sufficiently  liberal,  and  perhaps  goes  beyond 
the  statute,  which  provides  that  an  attorney  has  authority, 
until  discharged  or  superseded  by  another,  to  bind  his  client 
in  an  action  or  special  proceeding,  by  his  agreement,  filed 
with  the  clerk,  or  entered  upon  the  minutes  of  the  court, 
and  not  otherwise.    2  G.  &  H.  328,  sec.  772. 

The  common  pleas  could  not  give  effect  to  the  parol  agree- 
ment made  out  of  court  without  violating  its  own  rule  and 
at  the  same  time  disregarding  the  statute. 

The  complaint  had  been  amended,  at  or  after  the  time  of 
the  default,  so  as  to  claim  five  hundred  dollars,  instead  of 
four  hundred  dollars,  as  the  amount  of  the  judgment.  The 
defendants  moved  the  court  to  strike  out  the  five  hundred 
dollars,  where  it  had  been  inserted,  and  restore  four  hundred 
dollars.  This  motion  was  overruled.  It  was  based  on  the 
affidavit  of  the  counsel  for  the  defendants  stating  his  belief 
that  the  alteration  had  been  made  without  leave  of  the  court. 

The  amendment  might  have  been  made  in  the  common 
pleas,  and  if  it  had  not  been  there  made  would  not  have  been 
any  ground  for  reversal  in  this  court  Webb  v.  Thompson, 
23  Ind.  428;  Numbers  v.  Bowser,  29  Ind.  491. 


t 
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The  amount  of  the  judgment  was  authorized  by  the  terms 
of  the  promissory  note  on  which  the  suit  was  brought 
The  judgment  is  affirmed,  with  costs. 
R.  Denny,  for  tppdlants. 
R.  Mi  Goodwin,  for  appellee. 


Applb  v.  Atkinson. 

SvFRSME  Court. — AssignmetU  of  Errors. — There  bein^  no  cfxor  asBJgned, 
upon  an  appeal  to  die  Sapreme  Cbuit,  for  any  ruling  of  the  coort  below  on 
any  pleading,  or  for  the  refusal  to  grant  a  new  tria),  the  jadgment  was  af- 
firmed. 

SiJSX.»'^Petitianf<fr  Rehearing. — A  petition  lor  a  rehearing  signed  by  a  peisoD 
not  a  party,  without  any  designation,  prefix,  or  addition,  to  indicate  that  he 
is  an  attorney  for  a  party,  is  not  entitled  to  consideration  by  the  Supreme 
Court. 

APPEIAL  from  the  Marion  Civil  Qrcuit  Court. 

Pettit,  C.  J. — There  is  no  error  assigned  for  any  ruling 
of  the  court  below  on  dny  pleading,  nor  for  the  refusal  of 
the  court  to  grant  a  new  trial.  We  can,  therefore,  do  noth- 
ing in  the  case  but  affirm  the  judgment,  which  is  done  at 
the  costs  of  the  appellant 

ON   PETITION  FOR  A  REHEARING* 

Pettit,  C.  J. — There  is  a  paper  filed  in  this  case,  purport- 
ing to  be  a  petition  for  a  rehearing,  which  is  signed  ^  Finch 
&  Finch."  These  gentlemen  are  not  parties  to  this  suit,  and 
they  have  not  condescended,  by  any  designation,  preSx,  or 
addition  to  their  names,  to  inform  us  whether  they  are  the 
attorneys  of  a  party,  or  mere  volunteers;  if  the  latter,  the 
petition  is  not  entitled  to  consideration.  But  we  have  ex- 
amined the  paper  as  though  it  were  properly  signed,  and 
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find  no  good  reason  for  granting  a  rehearing;  and  the  peti* 
tion  is  overruled. 

F.  M.  Finch  and  %  A.  Finch,  for  appeHant 

S.  Mcfjor^  for  api)ellee. 


HiLBORN  et  al.  V.  Dibble. 

Supreme  Comr.^^Atsfgnment  of  Errors. 

APPEAL  from  the  Laporte  Circuit  Court 

Pettit,  C.  J. — ^This  appeal  is  dismissed  for  a  non-compli- 
ance with  the  1 8th  (now  ist)  rule  of  this  court  in  the  as- 
signment of  errors.  Brookover  V.  Farst,  31  Ind  255;  and 
the  case  of  Thi  State,  ex  rel.  Childers,  v.  Delano,  ante,  p.  52, 
decided  at  this  term,  and  the  authorities  there  cited. 

y.  A.  Thornton,  for  appellants. 


Smith  and  Others  v.  Hollett. 

•COMTBACT. — Cbnstru€tum, — Subscription  of  Donation  to  Railroad. — Suit  to  re- 
corer  a  certain  amount  sid»cribed  by  the  defendant  as  a  donation  to  aid  in 
the  constrnctiott  of  a  railroad,  the  contract  of  subscription  on  which  the  suit 
was  brought,  dated  March  xSth,  1865,  providing  that  the  subscribers  thereto 
agreed  to  pay  to  A.,  or  his  assigns,  the  sums  placed  opposite  their  names^ 
provided  that  A.,  or  his  assigns,  should  construct,  or  cause  to  be  constructed,  • 
a  xaihroad  from  In^Uanapolis  to  DanvUle,  Illinois,  by  way  of  Brownsburg, 
Jamestown,  Crawfordsville,  and  Covington,  Indiana,  to  be  located  and  estab- 
lished within  one-fourth  of  a  mile  of  Brownsburg,  said  sums  to  be  paid  when 
A.,  or  his  assigns,  should  have  completed  said  railroad  from  Indianapolis  to 
Crawfordsville,  and  should  have  regular  trains  of  cars  running  through  by 
way  of  Brownsburg.    A.  assigned  said  subscriptions  to  a  certain  railroad  com- 
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pany.  May  i6th,  1866,  by  a  writing  wherein  he  stated  that,havin|r  abandoned 
the  construction  of  said  railroad,  and  having  the  written  request  of  a  laige 
majority  of  the  committee  with  whom  he  had  been  in  negotiation  in  rdatian 
to  said  road,  by  whom  said  donations  were  placed  in  his  hands,  to  assign  the 
same  to  said  railroad  company,  he,  in  pursuance  of  said  request,  for  value  re- 
ceived, assigned,  &c.,  said  subscriptions  to  said  railroad  company.  In  May, 
1S69,  said  subscriptions  were  assigned  in  writing  by  said  company  to  the  plain- 
tifl&,  who  in  their  complaint  alleged  the  foregoing,  and  that  they,  in  pursuance 
of  said  contract,  located,  established,  and  constructed  said  railroad  from  Indi- 
anapolis to  CrawfordsvUle,  by  way  of  Brownsbuig  and  within  one-fourth  of  a 
mile  thereof,  and  by  way  of  Jamestown,  and  were  rabidly  completing  it  from 
Crawfordsville  to  Danville,  Illinois,  by  way  of  Covington,  and  since  the  ^di 
of  May,  1869,  had  had  regular  trains  of  cars  on  said  road  from  Indianapolis 
to  Crawfordsville,  of  which  defendant  had  notice,  and  that  they  as  such  as- 
signs had  performed  all  the  stipulations  of  said  contract,  &c. 

Held,  on  demurrer  to  said  complaint,  that  it  was  not  essential  under  said  con- 
tract that  said  road  should  be  constructed  by  A.  only,  but  that  iiis  asagnee 
could  be  substituted  in  the  place  of  A.  and  by  peribnnance  entitle  himself  to 
the  sum  subscribed. 

ffeldj  also,  that  the  statement  in  the  assignment  of  A.,  that  he  had  abandoned 
the  construction  of  the  road,  could  not  prevent  a  recovery  by  his  assignee. 

J/eld,  also,  that  if  the  defendant's  proposition  to  pay  said  sum  might  have  been 
withdrawn  before  formal  acceptance  thereof  or  the  construction  of  the  road, 
yet  as  it  was  not  withdrawn,  and  the  work  was  completed  as  alleged,  it  was 
not  necessary  to  allege  such  acceptance  in  the  complunt 

Ileldf  also,  that  no  time  for  the  completion  of  the  road  being  specified,  a  reason- 
able time  must  be  allowed,  and  that  upon  demurrer  to  the  complaint  it  could 
not  be  held  that  there  had  been  unreasonable  delay. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Downey,  J. — ^This  action  was  brought  by  the  appellants 
against  the  appellee  on  the  following  writing : 

"Brownsburg,  Ind.  March  i8th,  i86S- 

''  We,  whose  names  are  hereunto  and  herein  subscribed, 
agree  to  pay  to  Henry  C.  Lord,  or  his  assigns,  the  sums 
placed  opposite  our  names,  without  apy  relief  whatever  from 
valuation  or  appraisement  laws.  Provided,  that  said  Heniy 
C.  Lord,  or  assigns,  shall  construct,  or  cause  to  be  construc- 
ted, a  railroad  from  the  city  of  Indianapolis,  in  the  State  of 
Indiana,  to  the  town  of  Danville,  in  the  State  of  Illinois,  by 
the  way  of  Brownsburg,  Jamestown,  Crawfordsville,  and 
Covington,  Indiana.  And  provided  further,  that  the  railway 
of  said  railroad  shall  be  located  and  established  within  one- 
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fourth  of  one  mile  of  the  town  plat  of  the  town  of  Browns- 
burg,  State  of  Indiana;  and  it  is  expressly  stipulated  that 
said  sums  of  money  are  to  be  paid  when  the  said  Henry  C. 
Lord  or  assigns  shall  have  completed  said  railroad  from  In- 
dianapolis to  the  town  of  Crawfordsville,  Indiana,  and  shall 
have  regular  trains  of  cars  running  through  by  the  way  of 
Brownsburg,  in  the  State  of  Indiana.    Witness  our  names. 

J.  HOLLETT  -  -  -  -  ;^IOO.OO ." 

Which  was  assigned  by  said  Lord,  as  follows : 

"Cincinnati,  O.,  May  i6th,  1866. 

"Whereas  I  have  received  from  the  citizens  along  the 
line  of  a  contemplated  railroad  from  the  city  of  Indianapolis, 
Indiana,  by  the  way  of  Crawfordsville  and  Covington,  to 
Danville,  Illinois,  subscriptions  of  donations  to  aid  me  in  the 
construction  of  a  railroad  between  the  points  aforesaid,,  and 
I  having  abandoned  the  construction  of  said  railroad,  and 
having  the  written  request  of  a  large  majority  of  the  com- 
mittee with  whom  I  have  been  in  negotiation  in  relation  to 
said  road,  and  by  whom  said  donations  were  placed  in  my 
hands,  to  assign  the  said  donations  to  the  Indianapolis,  Craw- 
fordsville, and  Danville  Railroad  Company;  now,  therefore, 
in  pursuance  of  said  request,  I,  for  value  received,  do  here- 
by assign,  transfer,  and  set  over  to  said  Indianapolis,  Craw- 
fordsville, and  Danville  Railroad  Company  all  the  said  sub- 
scriptions of  donations,  without  any  recourse  on  me. 

H.  C.  Lord." 

And  it  is  alleged  that  the  said  railroad  company  after- 
wards, on  the  —  day  of  May,  1869,  did  assign,  transfer, 
deliver,  and  pay  over  to  the  plaintifis  the  said  instrument  in 
writing  so  executed  by  the  said  defendant,  and  that  they  are 
the  legal  and  dona  fide  owners  and  holders  thereof,  which 
claim  was  transferred  to  said  plaintiffs  in  pursuance  of  a  con- 
tract in  writing  made  between  the  said  railroad  company  and 
the  plaintiffs,  by  which  the  company,  among  other  things, 
agreed  to  assign,  transfer,  and  pay  over  the  same  to  the 
plaintif!s. 

And  the  plaintiffs  allege  that  in  pursuance  of  said  contract 
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the/  did  locate,  establish^  and  construct  said  railroad  from 
said  city  of  Indianapolis^  by  way  of  Brownsbui^,  and  within 
one  quarter  of  a  mile  of  the  town  plat  of  the  town  of  Browns- 
burg,  and  Jamestown,  to  the  town  of  Crawfords^^e,  and 
they  are  pushing  rapidly  to  completion  said  railroad  from 
said  town  of  Crawibrdsville,  by  way  of  Covington,  to  the  said 
town  of  Danville;  that  for  a  long  time,  to  wit,  from  the  —  day 
of  May,  1 869,  they  have  had  regular  trains  of  cars  running  on 
said  railroad,  so  as  aforesaid  located,  established,  and  con- 
structed, from  said  city  of  Indianapolis  to  the  said  town  of 
Crawlbrdsville,  of  which  said  defendant  had  notice;  and  they 
claim  that  as  such  assignees  of  said  Lord  and  said  railroad 
company  they  have  performed  all  the  conditions  and  stipu- 
lations in  said  instrument  in  writing,  and  are  entitled  to  have 
and  receive  of  and  from  said  defendant  the  said  sum  of 
money  therein  specified ;  that  the  same  is  due  and  pa3^1e,  but 
that  the  defendant  has  not  paid  the  same,  &c;  wherefore,  &c. 

There  was  a  demurrer  to  the  complaint,  for  the  reason 
that  the  same  did  not  state  £u:ts  sufficient  to  constitute  a 
cause  of  action,  which  was  sustained ;  and  there  was  a  final 
judgment  for  the  defendant.  The  plaintiffi  appeal  to  this 
court,  aild  have  assigned  for  error  the  sustaining  of  said  de- 
murrer to  the  complaint. 

The  defendant  must  be  held  to  the  performance  of  tiiis 
contract  according  to  the  intention  of  the  parties  thereto. 
This  intention  is  to  be  discovered  by  a  consideration  of  all 
its  parts.  If  it  had  been  intended  that  Lord  only,  could 
entitle  himself  to  the  promised  sum  of  monqr  by  construct- 
ing the  road,  and  that  no  one  else  could  be  substituted  in 
his  place,  it  would  not  have  been  said  ^  that  said  sums  of 
money  are  to  be  paid  when  the  said  Henry  C.  Lord  or  kis 
assigns  shall  have  completed  said  road  fix>m  Indianapolis  to 
the  town  of  Crawfordsville,"  &C.;  and  then,  in  the  body  of 
the  obligation  the  agreement  is  to  pay  to  Henry  C.  Lord  or 
his  assigns.  There  is  nothing  in  the  substance  of  the  trans- 
action which  indicates  in  any  way  that  it  was  regarded  as 
essential  that  Mr.  Lord  should  construct  the  road.    The  ob- 
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j^ct  seems  to  have  been  to  secure  the  construction  of  the 
road  upon  the  specified  route,  and  when  that  was  done,  it 
seems  to  us  that  the  defendant  had  got  what  he  contracted 
for,  and  became  hable  to  pay  the  amount  which  he  had 
promised. 

But  it  is  insisted  that  the  statement  in  the  assignment  of 
Mr.  Lord,  that  he  had  abandoned  the  construction  of  the 
railroad,  is  an  insuperable  obstacle  in  the  way  of  a  recovery. 
We  think  not  It  simply  shbws  that  the  time  had  come, 
contemplated  by  the  parties  to  the  contract,  when  he  might 
devolve  upon  "  his  assigns  "  the  obligations  and  rights  which 
he  had  assumed  or  was  entitled  to  under  the  agreement. 

Again,  it  is  claimed  that  the  subscription  was,  on  the  part 
of  the  ddendant,  only  a  proposition  which,  to  be  binding 
upon  him,  must  have  been  accepted  and  made  binding  on 
the  other  party ;  that  there  can  be  no  contract  without  a 
proposition  on  one  part  and  the  acceptance  of  it  on  the  other. 
Conceding  that  the  proposition  or  agreement  to  pay  the 
amount  named  might  have  been  withdrawn  by  the  defend- 
ant, before  there  was  a  formal  acceptance  of  it,  or  thi  work 
was  constructed,  which  we  do  not  decide,  still  it  does  not 
appear  that  there  was  any  such  withdrawal.  For  aught  that 
appears,  he  stood  by  and  allowed  the  work  to  go  on  to  com- 
pletion, without  objection,  knowing  that  those  engaged  in 
the  work  were  relying  on  his  promise  for  so  much  of  their 
pay. 

As  no  time  was  specified  within  which  the  railroad  was  to 
be  constructed,  the  law,  as  in  other  cases,  doubtless  required 
it  to  be  done  in  a  reasonable  time.  But  what  would  be  a 
reasonable  time  in  which  to  construct  such  a  work  may  not 
be  purely  a  question  of  law.  It  may  depend  on  many  facts 
and  circumstances,  and  might  be  a  proper  question  for  a 
jury,  under  the  direction  of  the  court  We  know  that  con- 
siderable time  is  generally  required  to  secure  the  means  nec- 
essaiy  to  justify  the  commencement  of  such  a  work,  and 
also  to  construct  the  work  after  it  has  been  commenced. 
We  cannot  say  that  in  this  case  there  was  unreasonable  delay. 
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The  judgment  is  reversed,  with  costs  to  the  appellants;  and 
the  cause  is  remanded,  with  directions  to  overrule  the  de- 
murrer to  the  complaint  and  require  the  defendant  to  plead 

thereto. 

5.  C  Willson,  L.  B.  Wi/lson,  P.  S.  Kennedy,  C.  C.  Nave, 
and  C.  A.  Nave,  for  appellants. 

L,  M.  Campbell,  for  appellee. 


Hancock,  Administrator,  v.  Morgan  and  Another. 

Administrator. — Accord  and  Satisfadion, — An  administrator  may  receire  in 
satisfaction  of  a  note  payable  to  him  as  administrator  a  daim,  existing  in  ac- 
coont,  of  the  maker  against  a  third  person;  bat  the  maker  cannot  be  so  re- 
leased if  there  be  no  assignment  of  said  claim  to  the  administrator,  and  no 
agreement  by  said  third  person  to  pay  the  administrator,  and  said  note  be 
retained  by  the  administrator. 

APPEAL  from  the  Washington  Circuit  Court 

Downey,  J. — ^The  appellant  sued  the  appellees  on  a  prom- 
issory note  payable  to  the  plaintiff  as  administrator,  before 
a  justice  of  the  peace.  The  defense  set  up  was  that  the 
defendants  had  transferred  to  the  plaintiff)  in  satis&ction  of 
the  note  on  which  the  suit  was  brought,  a  claim,  or  debt,  due 
to  them  from  one  Beacham  Hancock,  and  that  the  plaintiff 
had  received  the  same  in  satisfaction. 

There  was  a  trial  before  the  justice  of  the  peace  by  jury 
and  a  verdict  and  judgment  for  the  defendants.  The  plain- 
tiff then  appealed  to  the  circuit  court,  where  there  was  an- 
other trial  by  jury,  with  a  similar  result. 

A  motion  for  a  new  trial  was  made,  for  the  following  rea- 
sons :  first,  the  court  erred  in  overruling  the  plaintiff's  demur- 
rer to  the  first  paragraph  of  the  defendants'  answer  (?);  sec- 
ond,, in  admitting  evidence  of  the  plaintiff  having  received 
from  the  defendants  a  debt  due  by  William  B.  Hancock  to 
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John  B.  Morgan  (defendant),  in  payment  of  the  note  sued  on ; 
third,  in  refusing  instruction  number  one  asked  by  the  plain- 
tiff; fourth,  in  instructing  the  jury  that  the  plaintiff  could 
recover  the  debt  of  William  B.  Hancock  due  John  B.  Mor- 
gan, in  payment  of  the  note  sued  on ;  fifth,  the  verdict  is  con- 
trary to  law;  sixth,  the  verdict  is  contrary  to  the  evidence. 

This  motion  was  overruled,  and  judgment  was  rendered 
on  the  verdict 

The  plaintiff  appeals  to  this  court,  and  here  assigns  for 
error,  first,  overruling  the  demurrer  to  the  first  paragraph 
of  the  answer;  second,  admitting  evidence  of  the  receipt  by 
the  plaintiff  from  the  defendants  of  the  debt  due  from  Wil- 
liam B.  Hancock  to  the  defendant  John  B.  Morgan,  in  pay- 
ment of  the  note  on  which  suit  was  brought;  third,  in  re- 
fusing the  first  instruction  asked ;  fourth,  in  giving  instruc- 
tion that  the  plaintiff  could  recover  the  debt  due  from  Wil- 
liam B.  Hancock;  fiflh,  in  overruling  the  plaintiff's  motion 
for  a  new  trial. 

With  reference  to  the  first  alleged  error,  the  record  shows 
that  a  motion  was  made  to  strike  out  the  first  paragraph  of 
the  answer,  and  that  it  was  overruled.  There  is  a  demurrer 
copied  in  the  transcript,  but  there  does  not  appear  to  have 
been  any  action  'of  the  court  on  it.  Perhaps  the  demurrer 
is  intended  where  the  motion  is  mentioned. 

The  said  paragraph  of  the  answer  is  as  follows:  ''Said 
defendants  ^iT^  this  as  Jtis  set-ofi)  and  pleads  payment  of  said 
demand  in  full,  and  that  said  John  Hancock,  administrator 
of  said  estate,  did  take  a  debt  on  Beacham  Hancock  for  the 
payment  of  said  note,  and  said  Beacham  Hancock  was  in- 
debted ninety  dollars  and  twenty-one  cents,  and  said  it  was 
paid  to  his  satisfaction,  and  that  said  defendants  could  have 
their  note  at  any  time;  was  done  in  the  fall  of  1866." 

Regarding  this  as  setting  up  a  satisfaction  of  the  note 
on  which  the  suit  was  brought,  by  the  transfer  of  the  debt 
or  claim  due  to  the  defendants  from  Hancock,  we  think  it 
was  good,  in  substance,  though  certainly,  not  a  very  good 
specimen  either  of  pleading  or  of  grammar.    But  this  is  not 
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a  question  of  much  practical  importance  in  the  case.  The 
suit  having  been  commenced  before  a  justice  of  the  peace, 
there  was  no  necessity  to  plead  payment  or  accord  and  sat* 
isfaction.     2  G.  &  H.  585,  sec  34. 

The  next  objection  is,  that  the  court  should  not  have  re- 
ceived the  evidence  of  the  agreement  on  the  part  of  the 
plaintiff  to  take  the  claim  on  William  B.  Hancock  in  satis* 
faction  of  the  note  on  which  the  suit  was  brought  The 
ground  of  this  objection  was  that  the  administrator  had  no 
legal  right  or  power  to  make  such  an  agreement,  and  could 
only  receive  money  in  payment  of  the  debt  due  to  him. 
This  is  the  same  point  involved  in  the  refusal  of  the  court 
to  give  the  first  instruction  asked  by  the  plaintifi)  which  was, 
that  an  administrator  cannot  receive  anything  except  money 
in  payment  of  a  debt  due  the  estate  of  which  he  is  admin- 
istrator. 

The  court  admitted  the  evidence,  and  on  this  point  instruc- 
ted the  jury  as  follows:  ''It  is  true,  as  a  general  rule,  that 
an  administrator,  upon  the  sale  of  his  intestate's  property,  is 
not  authorized  to  receive  anything  but  money;  but  he  can* 
not  commit  a  fraud  on  his  debtor,  he  cannot  be  permitted  to 
take,  in  paynient  of  a  note,  a  claim  on  a  good  man,  and  then 
wait  with  it  till  that  man  becomes  insolvent,  and  then  say,  I 
had  no  right  to  make  any  such  agreement ;  that  might  work 
a  fraud,  because  the  other  man  might  have  collected  his 
money  before  his  debtor  became  insolvent.  If  the  adminis- 
trator lost  the  money  by  waiting  on  Beacham,  then  he  must 
make  it  good  to  the  estate,'^  &c.  There  was  an  exception 
to  the  instruction  given,  and  to  the  refusal  to  give  that  which 
was  asked. 

In  Chandler^  Adnir,  v.  Schoanaver^  14  Ind.  324,  this  court 
held,  that,  as  a  general  rule,  an  administrator,  upon  a  sale  of 
the  intestate's  property,  oannot  receive  in  payment  ans^ing 
but  money. 

The  court  gave  this  to  the  jury  as  the  law,  but,  by  adding 
to  it,  authorized  the  jury  to  depart  from  the  rule  on  the 
ground  of  supposed  fraud  on  the  part  of  the  plaintifT 
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We  see  no  evidence  of  fraud  in  the  testimony*  The  par* 
ties  stopped  short  of  carrying  their  arrangement  to  the  point 
where  it  would  have  become  legally  sufficient  and  binding. 
This  was  a  matter  as  well  known  to  one  as  to  the  other  par- 
ty. John  Hancock  had  no  right  of  action  against  William 
B.  Hancock,  and,  consequently^  an  action  against  him  would 
have  resulted  in  nothing.  It  was  not  a  fraud  to  fail  to  sue 
when  there  was  no  cause  of  action.  Had  there  been  an  as- 
signment of  the  claim  on  William  B.  Hancock,  there  might 
have  been  a  difierent  case  presented. 

The  motion  for  new  trial  on  account  ^of  the  insufficiency 
of  the  evidence  has  induced  us  to  examine  the  evidence, 
which  is  all  in  the  record,  with  some  degree  of  care. 

The  plaintiff  gave  in  evidence  the  note  on  which  the  suit 
was  brought,  and  then  rested. 

The  defendants  then  gave  the  following  evidence : 

yohn  B.  Morgan^  one  of  the  defendants,  testified  that  the 
plaintiff  came  to  him,  and  demanded  payment  of  the  note 
sued  on,  and  said  that  the  note  ws^  due  on  that  day ;  that 
defendant  said  he  could  not  pay  it  until  he  had  settled  with 
William  B.  Hancock,  that  William  B.  Hancock  owed  the 
defendant  for  hogs.  Plaintiff  said  it  would  suit  him  to  take 
William  B.  Hancock  for  the  debt  and  credit  the  note  sued 
on  for  the  amount,  and  he  would  take  William  R  Hancock 
for  the  debt  Defendant  afterwards  had  a  conversation  with 
plaintiff,  in  which  he  said  that  he  had  seen  William  B.  Han- 
cock, and  he  had  agreed  to  it,  and  that  he  had  forgotten  to 
bring  the  note  sued  on.  About  four  months  afterwards,  had 
another  conversation  with  the  plaintiff^  in  which  he  said  he 
had  forgotten  to  bring  the  note;  several  times  afterwards 
plaintiff  promised  to  give  him  up  the  note.  After  plaintiff 
had  heard  that  William  B.  Hancock  was  broken,  he  prom- 
ised to  give  up  the  note  when  William  B.  Hancock  and 
plaintiff  got  the  thing  fixed  up.  This  trade  was  made  in  the 
fitll,  before  William  B.  Hancock  returned.  Four  days  after 
William  B.  Hancock  returned,  plaintiff  asked  defendant  to 
pay  the  note,  and  said  that  William  B.  Hancock  was  broken. 
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Defendant  said,  that  was  a  horse  of  another  color,  and  he 
would  think  about  it  The  next  time  he  saw  the  plaintiff)  he 
told  him  that  he  would  not  pay  the  note,  that  he  had  alrea^ 
paid  it  once.  Afterwards  plaintiff  asked  him  for  it,  and  said  he 
knew  he  had  taken  William  B.  Hancock  for  it,  but  William 
B.  Hancock  had  broken,  and  he,  plaintiff,  could  notafibrd  to 
lose  it.  William  B.  Hancock,  at  the  time  the  note  became  due, 
owed  defendant  between  three  and  four  hundred  dollars,  and 
witness  stated  the  particulars  of  such  indebtedness.  He  made 
no  written  assignment  or  transfer  to  the  plaintiff  of  the  claim 
on  William  B.  Hancock,  and  plaintiff  did  not  deliver  to  him 
the  note  which  he  held  on  the  defendants.  He  offered  to 
give  to  the  plaintiff  a  written  order  on  William  B.  Hancock, 
but  he  said  it  was  not  necessary.  The  note  sued  on  was 
given  for  property  purchased  at  the  administrator's  sale  of 
the  goods  of  the  deceased ;  and  William  B.  'Hancock  had 
not  paid  him  the  amount  which  was  due  to  the  witness  from 
him  as  above. 

Amos  Davis.  Heard  a  conversation  becween  the  plaintiff 
and  the  defendant,  and  plaintiff  agreed  to  take  William  B. 
Hancock  for  the  debt  due  by  defendant  to  the  plaintif!)  and 
defendant  agreed  to  it 

William  Mcrgan.  Heard  a  conversation  between  the  plain- 
tiff and  the  defendant;  the  plaintiff  said  he  had  agreed  to 
take  William  B.  Hancock  for  the  debt  in  dispute,  but  that 
William  B.  Hancock  had  broke,  and  now  he  wanted  defend- 
ant to  "pay  him.  Defendant  said  he  had  paid  William  B. 
Hancock  to  pay  this  debt,  and  that  he  would  not  do  so. 

Samuel  B.  McCreary.  John  B.  Morgan  paid  him  two 
hundred  and  fifty  dollars,  of  William  B.  Hancock's  money, 
in  1866. 

The  defendants  then  rested.  The  plaintiff  then  testified, 
in  his  own  behalf)  that  the  note  in  suit  was  given  to  him  for 
property  sold  by  him  as  administrator  of  Henry  Rafiferty, 
deceased.  He  called  on  the  defendant  to  pay  the  note,  and  the 
defendant  told  him  to  call  on  William  B.  Hancock,  and  he 
would  pay  it    Plaintiff  called  on  William  B.  Hancock,  and 
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he  refused  to  pay  it,  and  said  that  he  did  owe  Morgan  a  lit- 
tle on  some  hogs,  but  that  Morgan  owed  him  more  on  other 
debts,  and  that  he  could  not  pay  it  until  he  settled  with  Mor^ 
gan;  that  he,  witness^  never  promised  to  give  the  defendant 
up  the  note  sued  on ;  that  he  did  not  have  the  other  conver- 
sations spoken  of  by  defendants'  witnesses ;  that  in  the  spring 
after  William  B.  Hancock  broke,  he  demanded  payment  of 
the  defendants,  and  the  defendants  promised  twice  to  pay  it 
by  the  first  of  August 

Willtam  B.  Hancock.  Plaintiff  came  to  him  to  pay  a  note 
which  he  held  on  John  B.  Morgan,  the  defendant  He  re- 
fused to  pay,  because  he  did  not  owe  Morgan  anything. 
There  had  been  no  settlement  between  him  and  Morgan  at 
that  time.  Morgan  owed  him  eighty  dollars  and  twenty 
dollars,  after  giving  him  all  the  credits  to  which  he  was  en- 
titled. He  had  a  note  for  eighty  dollars  on  Morgan,  which^ 
was  due,  and  is  not  yet  paid,  and  twenty  dollars  other  la- 
debtedness.  He  sent  two  hundred  and  fifty  dollars  by  Morr 
gan  to  McCreary. 

.  Borden.  Testified  that  the  defendant  said  on  the  ^lal  of 
this  cause  before  the  justice  of  the  peace,  that  he  had  said  to 
plaintiff  that  he  could  pay  the  note,  but  not  that  he  would 
pay  it 

This  was  all  the  evidence  in  the  cause. 

It  is  at  once  apparent  from  the  evidence  in  this  case  that 
if  it  was  necessary  to  show  the  assent  of  William  B.  Han- 
cock to  the  arrangement  by  which  it  is  alleged  the  note  in 
suit  was  satisfied,  the  defense  was  not  made  out  There 
is  no  evidence  of  that  fact  on  the  part  of  the  defendants,  ex- 
cept that  Morgan  testifies  that  the  plaintiff  told  him,  "that 
he  had  seen  William  B.  Hancock,  and  that  William  B.  Han- 
cock had  agreed  to  it" 

In  opposition  to  this,  is  the  testimony  of  the  plaintifi^  and 

also  of  William  B.  Hancock,  that  William  B.  did  not  assent 

to  it,  but,  on  the  contrary,  denied  any  indebtedness  on  his 

part  to  Morgan.    When  it  is  remembered  that  the  only  evi- 

VoL.  XXXIV.— 34 
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dence  on  this  point  in  behalf  of  the  defendants  was  what 
was  claimed  by  the  defendant  as  having  been  admitted  to 
him  by  the  plaintiff,  and  that  this  kind  of  evidence  is  to  be 
received  with  caution,  and  when  it  is  seen  that  two  witnesses 
testifer  to  the  contrary,  we  cannot  doubt. 

On  this  point  the  court  charged  the  jury  as  follows :  "  If 
Beacham  owed  Morgan  more  than  the  amount  of  the  note, 
and  the  administrator  thought  Beacham  was  better  than 
Morgan,  and  chose  to  give  up  to  Morgan  the  note,  or  agree 
to  give  it  up  to  him,  and  take  the  account  on  Beacham  in 
full  satisfaction  of  the  note,  I  think  he  had  a  right  to  do  it,  and 
tl}at  after  Beacham  had  agreed  to  the  transaction,  the  plain- 
tiff could  not  then,  after  Beacham  became  insolvent,  claim 
that  the  note  was  still  in  force  against  Morgan.  By  such  an 
agreement,  assented  to  by  Beacham^  then  Beacham  would  be- 
come the  debtor  of  his  father  to  the  amount  of  the  note, 
and  Morgan  would  have  no  more  claim  on  Beacham,  in  con- 
sideration that  the  claim  on  Beacham  was  taken  in  payment 
of-  the  note  if  Morgan  would  give  up  his  claim  on  Beacham. 
I  therefore  charge  the  jury  that  if  they  find  by  the  proof  that 
such  a  trade  was  made  as  I  have  just  been  stating,  that 
amounts  to  a  payment  and  satisfaction  of  the  note." 

As  the  court  told  the  jury,  it  required  the  assent  of  all  the 
parties  to  give  effect  to  the  arrangement,  to  make  it  valid 
as  a  novation.  As  William  B.  Hancock  never  consented, 
and  therefore  never  became  liable  or  bound  to  pay  the  amount 
to  John  Hancock,  the  plaintiff)  and  as  there  was  no  assign- 
ment of  the  claim  to  W.  B.  Hancock,  there  was  no  consid- 
eration for  any  agreement  on  the  part  of  John  Hancock  to 
surrender  up  the  note  on  which  the  action  is  brought.  The 
transaction  bears  upon  its  very  &ce  evidence  of  incomplete- 
ness. The  note  in  suit  was  still  retained  by  the  payee,  and 
William  B.  Hancock  never,  in  any  way,  became  bound  to  the 
plaintiff.  There  was,  therefore,  no  valid  and  binding  nova- 
tion, and  no  defense  to  the  action.  See  Morris  v.  WkUman^ 
27  Ind.  418;  2  Parsons  Con.  187-8. 
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The  judgment  is  reversed,  with  costs  to  the  appellant,  and 
the  cause  remanded,  with  directions  to  grant  a  new  trial. 
T,  JL  Collins  and  y.  S.  Butler^  for  appellant 


The  Toledo,  Wabash,  and  Western  Railway  Company  v. 

McNuLTY. 

Jurisdiction,-— J^5«/«V^  of  tJu  Peace. —  Collateral  Proceeding,— Pleading,'- 
Etndence^—V^ttt  (he  judgment  of  a  justice  of  the  peace  of  another  state  is 
relied  upon  as  a  cause  of  action  or  as  a  ground  of  defense,  it  must  be  alleged, 
generally,  that  the  judgment  or  decision  was  duly  given  or  made,  as  author- 
ized by  section  %^  of  the  code,  or  the  facts  showing  the  jurisdiction  and  au- 
thority must  be  specially  set  forth ;  and  in  either  case,  where  the  allegation 
of  jurisdiction  is  denied,  the  facts  which  authorized  the  exercise  of  jurisdic- 
tion must  be  prayed. 

Sams. — Copy  tf  Judgment, — Demurrer^ — ^Where  a  judgment  is  relied  upon  as 
a  cause  of  action  or  as  a  ground  of  defense,  and  a  copy  of  the  judgment  file<l 
with  the  pleading  in  which  it  so  relied  upon  shows  upon  its  face  that  the  judg- 
ment is  invalid,  a  demurrer  to  the  pleading  is  properly  sustained,  unless  the 
allegations  of  the  pleading  would  warrant  the  introduction  of  extrinsic  evi- 
dence  which  would  render  the  judgment  valid. 

Same. — Justice  of  the  Peace, — A  justice  of  the  peace  has  no  common  law  juris- 
diction in  civil  cases;  his  powers  in  that  regard  are  statutory. 

Same, — Garnishment, — Suit  for  work  and  labor.  Answer,  that  the  defendant 
had  been  adjudged  to  pay  a  part  of  the  amount  of  the  plaintiff's  claim,  as  gar- 
nishee, at  the  salt  of  a  third  person,  before  a  justice  of  the  peace  of  another  state 
named,  the  defendant  offering  to  confess  judgment  for  the  residue  of  the  plain- 
tiff's claim.  The  transcript  of  the  proceeding  before  said  justice  and  certain 
statutes  of  said  state  were  filed  with  the  answer,  from  which  it  did  not  appear 
that  there  was  any  notice  to  the  defendant  in  the  principal  action  before  said 
justice;  but  it  appeard  that  the  money  was  paid  voluntarily,  before  judgmefit 
against  the  principal  defendant,  and  upon  an  insufficient  affidavit  against  the 
garnishee. 

Heldy  that  the  answer  was  bad  on  demurrer. 

APPEAL  from  the  Allen  Common  Pleas. 
Downey,  J. — ^This  was  a  suit  by  McNulty  against  the  rail- 
way company  for  work  and  labor. 

The  company  answered,  first,  the  general  denial ;  second^ 
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that  they  had  been  garnished,  at  the  suit  of  one  John  Harris, 
before  a  justice  of  the  peace,  at  Toledo,  in  the  State  of  Ohio, 
and  adjudged  to  pay  a  part  of  the  amount  which  had  been 
due  to  the  plaintiff  in  this  suit,  in  payment  of  a  claim  of  said 
Harris.  They  make  the  proceedings  before  the  justice  of  the 
peace  oC  Toledo,  and  certain  sections  of  the  statutes  of  Ohio 
on  the  subject,  part  of  the  second  paragraph  of  their  answer. 
The  company  ofiered  to  confess  judgment  for  the  residue  of 
the  plaintiff's  claim  and  costs. 

A  demurrer  to  the  second  paragraph  of  the  answer  was 
sustained,  and  there  was  an  exception  taken.  Case  tried  by 
the  court,  and  judgment  for  the  full  amount  of  the  plaintiff's 
claim. 

Several  errors  are  assigned,  but  the  only  one  properiy 
presented  relates  to  the  action  of  the  court  in  sustaining  the 
demurrer  to  the  second  paragraph  of  the  answer. 

Where  the  judgment  of  a  justice  of  the  peace  of  another 
state  is  relted  upon  as  a  cause  of  action,  or  as  gfroand  of 
defense,  Jt.  must  be  alleged,  generally,  that  the  judgment  or 
decision  was  duly  given  or  made,  as  authorized  by  sec.  83, 
2  G.  &  H.  107^  orthe  facts  showing  the  jurisdiction  and  au- 
thoritjr  must  be  si>ecially  set  forth.  Willey  v.  Strickland,  8 
Ind.  453. 

In  either  case,  where  the  allegation  of  jurisdiction  is  denied, 
the  £icts  must  be  shown,  which  authorized  the  exercise  of 
jurisdiction.    2  G.  &  H.  107,  sec.  83. 

In  alleging  a  judgment  as  a  cause  of  action,  or  as  ground 
of  defense,  the  rule  established  by  this  court  requires  a  copy 
of  the  judgment  to  be  filed  with  the  pleading  in  which  it  is 
asserted.  Rlngle  v.  Weston,  23  Ind.  588,  and  cases  there 
cited. 

Where  a  copy  of  the  record  is  thus  filed  with  the  pleading, 
and  it  shows,  upon  its  face,  that  it  is  invalid,  a  demurrer  to 
the  pleading  is  properly  sustained,  unless  the  allegations  of 
the  pleading  would  warrant  the  introduction  of  extrinsic 
evidence  which,  being  adduced,,  would  render  the  judgment 
valid. 
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A  justice  of  the  peace  has  no  common  law  jurisdiction 
in  civil  cases.  His  powers  in  that  regard  are  statutory.  He 
can  act  only  in  those  cases^  and  in  that  manner,  authorized  by 
statute.     IViUey  v.  Strickland^  supra. 

The  copy  of  the  judgment  filed  with  the  answer  in  this 
case  fiuls  to  show  any  notice  to  the  defendant  in  the  princi- 
pal action.  As  the  court  of  a  justice  of  the  peace  is  a  court 
of  limited  jurisdiction,  the  presumption  which  is  indulged 
with  reference  to  the  judgments  of  courts  of  general  juris- 
diction cannot  apply. 

That  part  of  the  transcript  of  the  justice  of  the  peace  re- 
lating to  notice  to  the  defendant  is  as  follows:  ''April  12th, 
1866,  case  called,  plaintiff  present,  defendant  absent  Where- 
upon, cause  was  continued  to  the  24th  day  of  May,  A.  D. 
1866,  for  publication  and  appearance  of  defendant."  ''May 
24th,  1866,  cause  called,  plaintiff  present,  defendant  absent, 
trial  had,"  &c. 

We  must  presume  that  the  statute  of  Ohio  does  not  au- 
thorize the  rendition  of  judgment  against  a  party,  even 
though  a  non-resident,  without  some  notice  to  him.  That 
notice  was  given  ought,  in  a  proceeding  before  a  justice  of 
the  peace,  affirmatively  to  appear.  Cane  v.  CoUan^  2  Blackf.  82. 

A  section  of  the  statute  of  Ohio,  set  out  in  the  answer, 
provides,  that  the  garnishee  "  may  pay  the  money  owing  to 
the  defendant  by  him,  to  the  constable  having  the  order  of 
attachment  or  into  the  court  He  shall  be  discharged  from 
liability^  to  the  defendant,  for  any  money  so  paid,  not  exceed- 
ing the  plaintiff's  claim."  And  it  appears  from  the  trans- 
cript that  the  railroad  company  paid  the  amount  necessary 
to  satisQ^  the  plaintiff's  claim  and  the  costs,  before  any  judg- 
ment' was  rendered  against  the  defendant 

This  was  not  a  compulsory  payment  It  was  not  made  in 
consequence  of  any  judgment  rendered.  It  was  optional 
with  the  railroad  company.  She  was  not  bound  to  pay  until 
there  was  a  judgment  against  the  defendant,  and  abo  a  judg- 
ment against  her  as  garnishee  requiring  the  pa}rment  to  be 
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The  affidavit  required  by  the  Ohio  statute  in  case  of  gar- 
nishment is  Slot  set  out  in  the  transcript  There  is  only  the 
statement  of  the  justice  of  the  peace  in  the  transcript  as  to 
what  it  wasy  and  this  statement  does  not  show  that  it  con- 
tained all  that  the  duo  statute  lequires.  The  statute  re- 
quires that  the  affidavit  shall  show  lliat  the  garnishee  is 
**  within  the  county  where  the  action  is  brought"  Nothing 
appears  on  this  point  in  what  is  said  about  the  affidavit  Mr. 
Drake,  in  his  work  on  attachment,  after  referring  to  the  cases^ 
says :  "  It  follows  hence,  that  a  garnishee  must,  for  his  own 
protection,  inquire,  first,  whether  the  court  has  jurisdiction 
of  the  defendant,  and  next,  whether  it  has  jurisdiction  of  him- 
self If  the  jurisdiction  exists  as  to  both,  he  has  no  con- 
cern as  to  the  eventual  protection  which  the  judgment  of  the 
court  will  afibrd  him;  it  will  be  complete/'    Sec  695. 

This  money  was  paid  voluntarily,  when  the  justice  of  the 
peace  had  obtained  no  jurisdiction  by  giving  any  notice  to 
the  defendant,  and  upon  an  insufficient  affidavit  against  the 
garnishee. 

We  think  the  demurrer  to  the  second  paragn^  of  the 
answer  was  correctly  sustained. 

The  judgment  is  affirmed,  with  costs. 

IV.  Z.  Stuart,  for  appellant 

W,  Leach,  for  appellee. 
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EviDBNCB.— 5)l!ti/^  CaurU.-^Actt  of  Cntgrress.^Tht  Congreas  of  ibe  United 
States  cftnnot  control  the  rights  of  parties  in  the  introdaetion  or  the  we^ 
of  evidence  in  a  state  court,  against  the  laws  of  a  state;,  in  a  case  arisii^ 
purely  under  the  laws  of  the  state  and  properly  before  such  court. 

Same. — Ui  S,  Revenue  Stamp, — ^The  want  of  a  United  States  revenue  stamp 
upon  an  assignment  of  a  title-b(md  csnnol  render  such  assignment  inidanB- 
Ue  in  evidence  in  a  state  court. 
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Harmless  Eulok.. — Jtistrmciian  t9  yury, — ^A  jadfoient  will  not  be  reversed 
because  of  an  enoneoos  instruction  to  the  juiy^  where  it  is  clear  that  such  in- 
struction has  done  no  injury. 

APPEAL  from  the  Ripley  Circuit  Court 

PETTrr  C.  J. — ^The  appellee  brought  suit  against  the  ap- 
pellant to  recover  the  possession  of  a  lot  in  the  town  of 
Osgood  in  said  county",  and  dams^s  for  the  detention  of 
the  same.  The  complaint  was  in  the  usual  and  regular  form. 
Answer  of  general  denial.  Trial  by  jury;  verdict  and  judg- 
ment for  appellee  for  possession  and  fifty  dollars  damages ; 
and  appeal  to  this  court. 

The  alleged  errors  relied  upon  for  a  reversal  are,  the  giv- 
ing the  instructions  by  the  court,  the  overruling  a  motion 
for  a  new  trial,  and  as  incidental  to  the  latter,  the  allowing 
the  appellee  to  stamp  and  read  in  evidence  an  assignment 
of  a  title  bond  for  the  lot 

We  will  dispose  of  the  last  objection  first  The  plaintiff 
below  produced  an  assignment  of  a  title-bond  as  evidence, 
but  it  was  objected  to  because  it  had  not  a  United  States 
stamp  on  it;  tiiereupon  the  plaintiff  asked  leave  to  stamp  the 
assignment,  which  was  allowed  by  the  court,  and  the  assign- 
ment read  in  evidence  over  the  objection  and  exception  of 
the  defendant  There  was  no  necessity  for  the  plaintiff  to 
read  the  title-bond  or  its  assignment  to  establish  his  right  to 
recover;  but  if  it  had  been  necessary,  the  court  committed 
no  error  in  allowing  the  stamp  to  be  placed  on  the  assign- 
ment,  and  allowing  it  thereafter  to  be  read  in  evidence.  The 
Congress  of  the  United  States  cannot  control  the  rights  of 
parties  in  the  introduction  or  the  weight  of  evidence  in  a 
state  court,  in  a  case  which  arises  purely  under  the  laws  of 
the  state,  and  is  properly  before  such  court,  against  the  laws 
of  the  state ;  though  it  may  be  possible  the  party  failing  to 
apply  the  proper  stamp  may  be  liable  to  a  fine  or  penalty  in 
the  federal  courts  (though  we  do  not  admit  it).  Carpenter  v. 
Snelling^  97  Mass.  452.  All  decisions  of  this  court  in  con- 
flict with  this  opinion  are  overruled.  The  laws  of  this  State 
require  no  stamps,  and  the  assignment  was  properly  admis- 
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sible  in  evidence,  on  proof  of  execution,  without  a  stamp. 
A  contract  valid  by  the  laws  of  this  State  cannot  be  rendered 
invalid  in  the  State  courts  by  an  act  of  Congress. 
The  evidence  was,  in  substance,  as  follows  : 
One  Cochran  acquired  title  to  the  land,  August  7th,  1852, 
and  owned  it  till  November  3d,  1866,  when  he  deeded  it  to 
appellee.  May  ist,  1865,  Cochran  made  a  tide-bond  for 
the  lot  to  appellant,  for  a  deed.  May  ist,  1866,  or  as  soon  as 
appellant  should  pay  his  note  for  one  hundred  and  twent^r^five 
dollars  given  for  the  lot  Appellant  took  immediate  posses- 
sion of  the  lot,  though  nothing  was  said  in  the  bond  or  oth- 
erwise about  his  doing  so.  The  bond  was  read  in  evidence, 
and  assigned  to  appellee  September  ist,  1865,  at  which  time 
appellant  was  in,  and  appellee  demanded  possession.  The 
assignment  of  the  bond  was  read,  as  also  appellee's  deed,  dated 
as  above.  And  a  written  statement  made  by  appellant  to 
appellee,  dated  March  14th,  1867,  stating  that  appellant  had 
rented  the  lot  of  appellee,  and  agreed  to  quit  the  possession 
May  15th,  1867,  and  leave  the  premises  in  good  condition, 
was  read  in  evidence.  Wm.  Duncan  testified,  that  in  March, 
1867,  the  appellant  told  him  that  he  had  sold  out  his  prop- 
erty to  appellee,  and  had  agreed  to  give  possession  May 
15th,  1867.  Appellant  took  possession,  as  this  witness  says^ 
in  May,  1865.  The  evidence  shows  that  while  appdlant 
was  in  possession  he  built  a  small  house  and  made  some 
other  improvements,  and  that  the  property  was  worth  six 
hundred  dollars ;  that  the  appellee  paid  the  appellant  more 
than  that  amount ;  that  appellee  had  several  times  demanded 
possession  of  appellant,  before  suit  was  brought,  and  after  he 
became  the  owner  of  the  property.  The  appellant's  deposi- 
tion was  taken  in  Cincinnati,  Ohio,  and  in  it  he  says  that  he 
took  possession  of  the  lot  in  March,  1865,  but  denies  that 
he  ever  had  or  saw  a  bond  for  the  lot,  or  that  he  ever  as- 
signed such  a  bond,  or  that  possession  was  ever  demanded. 
Says  that  his  wife  paid  fifty  dollars  on  the  lot,  and  paid  for 
the  fence,  and  that  he  can  neither  read  nor  write* 
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The  instructions  given  by  the  court  are  as  follows,  all  of 
which  were  excepted  to  by  the  appellant 

*'  I.  It  is  conceded  in  this  case  that  George  W.  Cochran 
was  the  owner  of  the  lot  in  fee  simple.  The  plaintiff  is 
claiming  title  through  him.  He  claims  that  Cochran  sold 
the  property  to  the  defendant,  and  executed  a  title-bond  to 
him  for  the  same,  conditioned  for  its  conveyance  upon  the  pay- 
ment of  purchase-money;  that  defendant  assigned  this  title- 
bond  to  him  and,  pursuant  to  such  assignment,  the  property 
was  conveyed  to  him  by  Cochran. 

''  2.  The  defendant  claims  that  this  deed  from  Cochran  to 
the  plaintiff  is  void  for  champerty.  He  insists  that  at  the 
time  it  was  executed  his  wife  was  in  possession  of  the  prem- 
ises, under  a  contract  of  purchase  with  Cochran.  But  if  the 
evidence  has  proved  that  she  had  made  such  a  contract,  and 
that  at  the  time  of  the  conveyance  to  the  plaintiff  that  con- 
tract was  still  executory,  this  deed  of  Cochran  to  the  plaintiff 
would  not  be  void  for  that  reason,  but  would  be  a  valid  deed, 
and  would  convey  to  the  plaintiff  the  legal  title  to  the 
premises. 

''  3:  The  defendant  is  not  claiming  that  he  has  the  legal 
title,  and  if  the  plaintiff  has  shown  a  valid  deed  to  this  lot, 
he  has  made  a  prima  facte  case,  showing  that  he  is  entitled 
to  the  possession  of  it 

"  4.  If  at  the  commencement  of  this  suit,  the  defendant  was 
in  possession  of  the  premises,  and  before  it  was  commenced 
the  plaintiff  demanded  possession,  the  proof  of  these  fiicts 
would,  in  the  absence  of  proof  of  a  paramount  right  to  pos- 
session, entitle  the  plaintiff  to  recover  in  this  suit 

''  5.  You  will  bear  in  mind  that  in  this  suit  no  equities  of 
the  wife  of  defendant  in  this  property,  as  between  her  and 
Cochran  or  the  plaintiff,  can  be  adjusted  or  settled  If  she 
has  any  equities  in  this  property  by  reason  of  having  paid 
purchase-money  out  of  her  own  separate  estate,  such  equities 
are  not  affected  by  this  action.  As  before  said,  it  is  a  ques- 
tion as  between  plaintiff  and  defendant,  and  if  the  plaintiff 
has  proved  that  he  was  the  holder  of  the  legal  title  to  ibis 
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lot,  that  defendant  was  in  possession  when  the  suit  was  com- 
menced, or  that  he  demanded  possession  before  he  brought 
his  suit,  he  would  be  entitled  to  recover,  in  the  sibsence  of 
any  evidence  by  the  defendant  that  his  possession  was  lawful. 
**  6.  If  after  the  suit  was  commenced,  the  plaintiff  leased 
the  lot  to  defendant,  and  the  latter  agreed,  by  this  lease,  to 
deliver  up  the  possession  on  a  particular  day,  if  he  fidled  on 
that  day  to  deliver  up  the  possession,  the  defendant  would  be 
entitled  to  recover  upon  the  original  demand  made  by  him 
before  the  suit  was  brought." 

We  are  of  the  opinion  that  these  instructions,  taken  to- 
gether with  reference  to  the  evidence,  were  not  erroneous; 
but,  however  this  may  be,  the  evidence  is  so  clearly  and  con- 
clusively with  the  plaintiff  below,  that  they  could  not  have 
done,  and  did  not  do,  any  injury  to  the  defendant  below. 

The  jury  found  as  they  were  bound  to  do  from  the  evi- 
dence. 
The  judgment  is  affirmed,,  at  the  costs  of  appellant 
E.  P.  Ferris  and  If.  T.  Lipperd^  for  appellant 
W.  D.  IVard,  y.  O.  Cravens,  and  y.  R.  TroxeU^  for  appeUee. 


Vancleve,  Administrator,  v.  Boler. 

Supreme  Court. — Assignment  of  Errors. — Nasnes  of  Pariies.^Jitsle  ofOmrt. 
Wha:e  on  appeal  to  the  Supreme  Court,  the  assignment  of  erroxs  does  not 
state  the  names  of  the  parties,  the  appeal  wiU  be  dismissed. 

APPEAL  from  the  Blackford  Circuit  Court 
WoRDEN,  J. — ^The  assignment  of  errors  in  this  cause  does 
not  state  the  name  of  either  of  the  parties.  In  short,  there 
is  no  assignment  of  errors  in  this  cause.  The  rule  requiring 
the  assignment  of  errors  to  state  the  names  of  all  the  par- 
ties has  been  long  in  force.     Here  there  is  no  statement 
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whatever  of  the  names  of  the  parties  or  either  of  them.  The 
assignment  of  error  is  the  commencement  of  the  suit  in  this 
court,  and  it  is  quite  as  essential  that  the  names  of  the  parties 
should  appear  in  the  assignment  of  error  as  in  the  com- 
plaint in  an  action  in  the  courts  below. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant 

W.  A.  Bonham^  for  appellant 

y.  Brownlee  and  H.  Browtdee,  for  appellee. 


Sanford  v,  Sinton  and  Another. 

Supreme  Court. —  Transcript. — Clerics  Certificate, — Where,  on  appeal  to  the 
Supreme  Coart,  the  certificate  and  seal  of  the  clerk  of  the  court  below  are 
wanting  to  the  transcript,  the  appeal  will  be  dismissed. 

APPEAL  from  the  Elkhart  Circuit  Court 
Pettit,  C.  J. — ^This  case  is  dismissed  for  want  of  the  cer- 
tificate and  seal  of  the  clerk  of  said  court    2  G.  &  H,  273, 
sec.  558 ;  Vanliew  v.  The  State ^  10  Ind.  384;  Hintan  v.  Bratvn, 
1  Blackf.  429. 
Dismissed^  at  the  costs  of  the  appellant 
WORDEN,  J.,  having  been  of  counsel,  was  absent 
y.  Bradley,  W.  A.  Woods,  and  y.  D.  Arnold,  for  appellant 
y.  L.  Warden,  y  Morris,  A.  Ellison,  A.  S.  Blake,  and  R. 
M,  yohnson,  for  appellees. 
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Mullen  v.  The  State, 

Ckiminaz.  Ccm,TS,'-'CMstiii$Hof$aI  Zmtr.— Section  7  of  the  act  creating  the 
twenty-fonrth  jadicial  circiiit  (Acts  1869,  Reg.  Sess.  14)  and  eectioii  6  of  the 
act  creating  the  twenty-seventh  judicial  circuit  (Acts  1869,  Spec.  Sess.  48)  ue 
invalid,  the  subject-matter  thereof  not  being  expressed  in  the  titles  of  the  acts 
of  which  they  are  parts. 

Sake.— -{^  Jefferson  County.^^Ad  AMtsJUmg^.—Tht  act  of  1871  abolishing 
the  Jefferson  Criminal  Circuit  Court  is  valid;  and  said  court  had  no  power, 
after  the  taking  effect  of  said  act,  to  rule  upon  a  motion  in  arrest  of  judgincn^ 
or  to  render  judgment  in  a  cause  pending  before  it. 

APPEAL  from  the  JefTerson  Criminal  Circuit  Court 

DowNEV,  J. — ^This  was  a  prosecution  against  the  appellant 
in  the  criminal  court,  on  appeal  from  a  justice  of  the  peace, 
for  provoking  an  assault  and  battery.  There  was  a  trial  by 
the  court  without  a  jury,  and  the  defendant  was  found  guilty. 
Motion  for  a  new  trial  overruled,  on  the  i6th  of  Februaiy, 
1 87 1,  and  motion  in  arrest  of  judgment 

A  bill  of  exceptions  copied  into  the  record,  signed  by  the 
judge,  says,  that  on  the  2d  day  of  March,  1871,  the  prose- 
cuting attorney  and  the  defendant  appeared  in  said  court, 
and  the  defendant  objected  to  the  court  proceeding  in  the 
cause,  for  the  reason  that  the  law  had  been  repealed  by  which 
the  court  had  been  organized  and  held,  which  objection  the 
court  overruled;  that  the  defendant  then  moved  for  his  dis- 
charge, which  motion  was  also  overruled  by  the  court  The 
prosecuting  attorney  then  moved  to  take  up  the  defendant's 
motion  in  arrest  of  judgment,  to  which  the  defendant  ob- 
jected, which  objection  was  also  overruled.  The  defendant 
then  objected  to  the  rendition  of  judgment  against  him, 
which  objection  was  disregarded,  and  judgment  rendered 
against  him.  To  all  of  these  rulings  of  the  court  the  de- 
fendant excepted  separately  and  specifically  as  the  rulings 
were  made. 

Prior  to  the  2d  of  March,  1 871,  the  act  entitled  "an  act  to 
abolish  the  twenty-ninth  judicial  circuit,  Jefferson  Criminal 
Circuit  Court,  and  to  transfer  its  business  to  the  circuit  court, 
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to  provide  for  the  jurisdiction  of  the  circuit  and  common 
pleas  courts  of  Jef!erson  county  in  cases  of  felony  and  mis- 
demeanor and  matters  connected  therewith/'  had  taken  eilect, 
if  it  ever  did  take  efiect.  That  act  was  filed  in  the  office  of 
the  Secretary  of  State  on  the  i8th  day  of  February,  1871, 
without  the  approval  of  the  Governor. 

We  are  thus  required  to  pass  upon  the  validity  of  that 
act,  and  to  say  whether  it  is,  or  is  not,  constitutional.  If  it  is 
valid,  then  the  Jefierson  Criminal  Circuit  Court  was  abolished 
before  the  action  of  the  court  above  referred  to  took  place ; 
but  if  it  is  not  valid,  then  the  judgment  of  the  court  should 
be  affirmed.  It  is  not  necessary,  that  we  should  set  out  the 
act  in  question,  as  its  title  sufficiently  indicates  what  it  is. 

The  first  and  principal  question  with  reference  to  the  va- 
lidity of  the  law  is  whether  it  is  local  or  special.  It  is 
claimed  that  the  criminal  circuit  courts  are  organized  under 
a  general  law,  and  that  to  repeal  it  as  to  Jefierson  county 
only,  is  to  repeal  the  law  as  to  all  such  courts,  by  destroy- 
ing the  uniformity  of  the  act ;  or  if  this  is  not  the  case,  that 
then  the  law  in  question  is  unconstitutional  because  it  is 
local  or  special. 

The  first  act  referred  to  is  the  following  clause  of  section  5 
of  the  act  of  December  20th,  1865,  Acts  1865,  Spec.  Sess.  151. 
"And  the  criminal  circuit  court  shall  be  organized  and  held 
in  all  counties  having  ten  thousand  voters  or  more  therein,  . 
which  fact  is  to  be  ascertained  by  the  Governor,  and  certified 
by  him  to  the  clerks  of  such  counties.  And  in  all  counties 
in  which  the  criminal  circuit  court  is  organized,  the  civil  cir- 
cuit court  shall  have  no  criminal  jurisdiction,  but  shall  have 
only  the  jurisdiction  of  the  circuit  court  in  civil  cases." 

This  act  was  amended  by  the  act  of  March  8th,  1867,  sec- 
tion I,  Acts  of  1867,  p.  78,  by  reducing  the  required  pop- 
ulation from  ten  to  seven  thousand. 

In  the  act  of  March  ist,  1869,  entitled  "an  act  creating 
the  twenty-fourth  judicial  circuit,  providing  for  the  election 
of  a  judge  thereof,  and  providing  compensation  therefor,  de- 
claring the  jurisdiction  of  said  courts,  and  providing  for  the 
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transfer  of  actions  thereto,  and  declaring  an  emergency/' 
there  is  this  section : 

"  Sec.  7.  There  may  be  organized,  under  the  laws  of  the 
State,  a  criminal  court  in  any  county  in  the  State  having  a 
voting  population  of  six  thousand  votes  or  over,  and  all 
the  provisions  of  section  five  shall  be  applicable  to  said 
court"    Acts  1869,  Reg.  Sess.  14. 

It  can  hardly  be  seriously  contended  that  this  act  can  have 
any  bearing  on  the  question  which  we  are  considering.  Its 
title  is  confined  to  that  part  of  the  act  relating  exclusively 
to  the  organization  of  the  court  in  Vigo  county,  which  by 
the  act  is  formed  into  the  twenty-fourth  judicial  circuit 

In  the  act  to  create  the  twenty-seventh  judicial  circuit, 
with  a  title  similar  to  that  creating  the  twenty-fourth  circuit, 
there  is  this  section : 

"  Sec.  6.  Criminal  circuit  courts  shall  be  organized  and 
held  in  all  counties  in  which  there  may  be  an  incorporated 
city,  having  a  resident  population  of  ten  thousand  inhabi- 
tants or  more,  without  regard  to  the  number  of  voters  con* 
tained  in  such  counties."    Acts  1869,  Sec.  Sess.  48. 

These  are  believed  to  be  the  only  provisions  of  a  general 
nature  relating  to  the  establishment  of  such  courts. 

While  it  must  be  conceded  that  the  acts  of  1865  and 
1867,  above  set  forth,  are  valid,  it  must  at  the  same  time  be 
admitted  that  those  of  1869  are  invalid  on  account  of  defects 
in  their  tides. 

But  no  criminal  circuit  court  has  ever  been  organized  un- 
der these  general  provisions.  Every  criminal  court  in  the 
State  has  been  organized  by  a  special  act  of  the  legislature. 
It  has  in  each  case  been  deemed  necessary  to  pass  an  act 
specially  providing  for  the  organization  of  the  court  in  each 
county  where  they  exist,  and  providing  where  they  shall  sit, 
who  shall  be  officers,  the  time  of  holding  the  same,  declar- 
ing a  vacancy  in  the  office  of  judge  and  prosecutor,  author- 
izing the  governor  to  appoint  th^m,  &c.  Without  such  spec- 
ial enactments  or  a  general  law  authorizing  the  same  things 
to  be  done,  no  such  court  could  have  been  organized  and  set 
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in  motion.  The  act  authorizing  such  a  court  in  Jefferson 
county,  and  in  Vanderburgh,  approved  May  13th,  1869  (1868 
by  mistake)  brought  the  criminal  circuit  court  into  existence 
in  those  counties.  Without  this  no  such  court  would  have 
existed  in  those  counties. 

We  think  the  act  in  question,  which  repeals  so  much  of 
said  last  named  act  as  authorizes  a  criminal  court  in  Jeffer- 
son county,  is  not  liable  to  any  objection  which  would  not 
with  equal  force  apply  to  the  act  creating  the  court.  If  one 
is  invalid,  the  other  must  be  also ;  and  if  one  is  valid,  so  is 
the  other. 

The  judgment,  back  to  and  including  the  decision  upon 
the  motion  in  arrest  of  judgment,  is  reversed,  and  the  cause 
remanded,  to  be  certified  immediately. 

y.  Roberts  and  H.  W.  Harrington^  for  appellant. 

y.  IV.  Lick,  N.  B.  Taylor,  and  B.  W.  Hanna,  Attorney 
General,  for  the  State. 
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Criminal  Law. — Indktnunt, — Assault  with  Felomims  JtUeni, — Since  the  tak-   di57  575 
ing  effect  of.  the  act  of  December  2dy  1865  (3d  Ind.  Stat.  358),  defining  an 
assault,  an  indictment  for  an  assault  with  intent  to  commit  a  felony  must 
charge  the  assault  by  setting  forth  the  facts  coxistituting  it  according  to  said 
statutory  definition. 

Same. — Change  of  Venue. — Transcript, — ^Where  in  a  criminal  cause  taken  by 
a  change  of  venue  from  one  circuit  court  to  another,  no  transcript,  or  an  in- 
sufficient transcript,  of  the  proceedings  in  the  former  court  has  bein  filed  in  the 
latter  court,  and  the  defendant  has  moved  the  court,  for  that  reason,  to  quash 
the  proceeding  and  dismiss  him,  it  is  not  error  for  the  court  to  permit  the 
prosecuting  attorney,  on  his  motion,  to  place  such  transcript  on  file. 

Same. — Original  Indictment. — Upon  a  change  of  venue  in  a  criminal  case  from 
one  circuit  court  to  another  the  transcript  of  the  proceeding  in  the  former 
court  should  show  the  transfer  of  the  original  indictment  to  the  latter  court. 

APPEAL  from  the  Pulaski  Circuit  .Court 
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Downey,  J. — ^Thts  was  a  prosecution  for  an  alleged  assault 
with  intent  to  commit  a  rape,  which  originated  in  the  Ful- 
ton Circuit  Court,  and,  on  application  of  the  defendant  for  a 
change  of  venue,  was  transferred  to  the  Pulaski  Circuit 
Court. 

There  was  a  motion  made  by  the  defendant,  in  the  Fulton 
Circuit  Court,  to  quash  the  indictment,  which  was  overruled, 
to  which  ruling  tlie  defendant  excepted 

In  the  Pulaski  Circuit  Court  the  defendant  moved  the 
court  to  quash  the  proceeding  and  discharge  him,  because 
no  transcript  of  the  proceedings  in  the  Fulton  Circuit  Court 
had  been  filed  in  that  court  Whereupon  the  prosecuting 
attorney  moved  the  court  for  leave  to  file  such  transcript, 
which  motion  was  granted,  the  transcript  filed,  and  the  mo- 
tion of  the  defendant  overruled,  to  which  he  excepted. 

There  was  then  an  arraignment,  plea  of  not  guilty,  trial 
by  jury,  verdict  of  guilty,  motion  for  a  new  trial  overruled, 
and  sentence  pronounced  against  the  defendant 

The  defendant  assigns  as  error,  first,  the  overruling  the 
motion  to  quash  the  indictment;  second,  the  overruling  the 
motion  to  discharge  him  on  account  of  the  insufficiency  of 
the  transcript;  third,  that  the  record  does  not  show  that  he 
was  indicted  by  a  lawfully  constituted  grand  jury,  and  that 
there  is  no  record  of  the  organization  of  the  court 

The  indictment  is  as  follows : 

"The  State  OF  Indiana, I     j^  ^^  p^^^^^  ^^^  ^^ 
John  B.  Aden.         /August  term,  187a 

The  State  of  Indiana,  county  of  Fulton,  ss. 

The  grand  jurors  for  the  county  of  Fulton,  upon  their 
oath,  present  that  John  B.  Adell,  on  the  2d  day  of  March, 
1870,  at  the  county  of  Fulton  and  State  of  Indiana,  did  then 
and  there  feloniously,  purposely,  and  unlawfully,  make  and 
perpetrate  an  assault  in  and  upon  one  Mary  Edgington,  a 
woman,  with  the  felonious  intent  to  then  and  there  forcibly 
ravish  and  have  carnal  knoweldge  of  said  Mary  Edgington, 
against  her  will,  against  the  peace  and  dignity  of  the  State 
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of  Indiana,  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided.  Michael  L.  Essick, 

Deputy  Pros,  Att'y." 

The  objection  urged  to  the  indictment  is,  that  it  does  not 
charge  the  assault  according  to  its  legal  definition.  Prior  to 
1865,  though  it  was  well  enough  understood  what  constituted 
an  assault  according  to  the  common  law,  we  had  in  this  State 
no  statutory  definition  thereof.  By  an  act  of  December  2d^ 
i865»  3  Ind.  Stat  258,  the  legislature  declared,  that  "an  as- 
sault is  an  unlawful  attempt,  coupled  with  a  present  ability,, 
to  commit  a  violent  injury  on  the  person  of  another,"  ftc 
In  every  indictment  for  an  aggravated  assault  or  assault  and 
battery,  it  is  necessary  to  charge,  in  the  appropriate  terms, 
the  minor  offense,  and  then  allege  the  particular  felony  which 
the  accused  intended  to  commit.  If  the  minor  eflenseris  not 
properly  charged,  there  is  no  foundation  for  an  allegation  of 
an  intent  to  commit  the  higher  crime.  Is  it  enough  for  the 
pleader  to  say,  as  in  this  case,  that  the  defendant  did  make 
and  perpetrate  an  assault  ?  Would  it  do  to  allege  that  an 
accused  party  did  make  and  perpetrate  an  assault  and  bat- 
tery upon  a  designated  person?  Must  not  the  pleader  set 
forth  the  facts  which  show  that  the  accused  is  guilty  of  the 
imputed  offense  according  to  its  legal  definition?  It  may  be 
that  indictments  similar  in  form  to  this  may  have  been  in. 
use  in  this  State  prior  to  the  enactment  of  the  statute  defin- 
ing an  assault  But  since  the  legislature  has  ftirnished*  a  defi- 
nition of  an  assault,  and  thus  placed  it  in  the  same  category 
with  other  defined  offenses,  we  must  apply,  in  prosecutions 
for  that  offense,  the  same  rule  which  is  applied  to  prosecu•^ 
tions  for  other  ofienses ;  that  is,  that  the  ofiense  must  be 
described  according  to  its  statutory  definition,  by  stating  all 
the  facts  necessary  to  show  that  the  act  is  in  violation  of  the 
statute.  A  learned  jurist  of  this  State  has,  with  reference 
to  the  statute  of  1865,  furnished  the  following  precedent: 

"The  grand  jurors  for  the  county  of  Floyd,  and  State  of 
Indiana,  upon  their  oath  present,  that  A.  B.,  on  the  third  d«^. 
Vol.  XXXIV.— 35    ' 
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of  August,  A.  D.  1 864,  at  said  county,  did  feloniously  at- 
tempt to  commit  a  violent  injury  upon  the  person  of  C.  D., 
he,  the  said  A.  B.,  then  and  there  having  a  present  ability 
to  commit  said  injury,  by  then  and  there  feloniously,  pur- 
posely, and  with  premeditated  malice,  shooting  at  and  against 
the  said  C.  D.^  with  a  certain  gun,  then  and  there  loaded 
with  gun  powder  and  leaden  shot,  which  the  said  A.  B.  then 
and  there  in  both  his  hands  had  and  held,  with  intent  then 
and  there  and  thereby,  him,  the  said  C.  D.,  feloniously,  pur* 
posely,  and  with  premeditated  malice,  to  kill  and  murder, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State  of 
Indiana.  E F ,  Pros.  Atfy/' 

Bicknell  Crim.  Prac.  479 ;  Malone  v.  The  State ^  14  Ind.  219; 
State  v.  Baugher^  3  BlackC  307. 

The  other  alleged  errors  may  be  considered  together. 
We  think  it  was  proper  for  the  Court  to  allow  the  prosecuting 
attorney  to  place  on  file  the  transcript,  as  was  done.  Bicknell 
Crim.  Prac.  230.  But  this  transcript  was  itself  insufficient 
It  failed  to  show,  nor  does  the  record  before  us  show,  that 
the  orignal  indictment  had  been  transferred  to  tfie  Pulaski 
Circuit  Court,  or  that  it  was  there  when  the  case  was  tried. 
Without  this,  that  court  had  no  jurisdiction  to  put  the  defend- 
ant on  his  trial.  Doty  v.  The  State ^  7  Blackf.  427 ;  Sawyer 
v.  The  State ^  16  Ind.  93. 

The^udgment  is  reversed,  the  cause  remanded,  and  die 
circuit  court  directed  to  sustain  the  motion  to  quash  the 
indictment  The  clerk  of  this  court  is  directed  to  certify  to 
the  keeper  of  the  state  prison,  who  is  directed  to  return  the 
prisoner  to  the  custody  of  the  sheriff  of  Pulaski  coun^. 

W.  H.  Calkins^  for  appellant 

B.  W.  Hanna^  Attorney  General,  and  M.  JL  Essick,  for  the 
State. 
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Baker  v.  Williams  and  Others. 

Decedents*  Estates. — Heir^ — A.,  who  was  a  soldier,  being  at  home  on  fur- 
loiigh»  deposited  $175  with  B»,  who  thereiqxm  execntcd  a  written  instrmnent 
as  follows:  **  Due"  A*  "#i75»  which  I  am  to  pay  him  when  called  on,  and 
in  case  of  his  death,  I  am  to  pay  it  to  his  sister/'  C.»  "or  her  guardian;  and 
it  is  further  agreed  that  I  am  not  to  pay  any  interest  on  the  same,  unless  I 
should  use  it  in  my  business ;  then  I  am  to  pay  six  per  cent,  for  the  time  I 
use  it,  keeping  an  account  of  the  length  of  time  I  use  it;"  dated,  and  signed  by 
B.  A.  returned  to  the  army,  and  there  died,  leaving  said  sister  and  a  brother 
as  his  only  heirs  at  law,  and  said  sum  was  paid  by  B.  to  the  guardian  of  C. 

Heldy  in  a  suit  by  said  brother  of  A.  against  said  sister  and  her  guardian,  to 
recover  one^half  of  said  sum,  there  having  been  no  administration  of  the 
decedentN  estate,  and  there  being  no  debts  against  it,  that  the  plaintiff  was 
not  entitled  to  recover. 

APPEAL  from  the  Morgan  Circuit  Court 

Pettit,  C.  J. — ^Thomas  J.  Baker,  the  appellant,  sued  Wil- 
liam Williams,  John  Jackman,  and  Jane  Jackman.   The  com<- 

plaint  was,  in  substance,  that  on  the  —  day  of ,  186-, 

one  David  A.  Baker  departed  this  life  at ^  leaving  as 

his  only  heirs  at  law  the  plaintiff  and  defendant,  Jane  Jack*^ 
man,  late  Jane  Baker  (intermarried  with  defendant  John  Jack- 
man),  who  were  brother  and  sister  of  deceased;  that  deceased 
left  a  claim  due  him  from  one  Sweet  of  one  hundred  and 
seventy-five  dollars,  due  April  loth,  1864,  which  claim  is 
evidenced  by  a  memorandum  in  writing,  as  follows,  to  wit: 
*'  Due  David  A.  Baker  one  hundred  and  seventy-five  dollars, 
which  I  am  to  pay  him  when  called-  on,  and  in  case  of  hi^ 
death,  I  am  to  pay  it  to  his  sister,  Jane  Baker,  or  her  guard- 
ian ;  and  it  is  further  agreed  that  I  am  not  to  pay  any  inter- 
est on  the  same,  unless  I  should  use  it  in  my  business.;  theft 
I  am  to  pay  six  per  cent,  for  the  time  I  use  it,  keeping  an  ac- 
count of  the  length  of  time  I  use  it 

"April  loth,  1864.  Austin  Sweet." 

That  on  the  —  day  of ^  186-,  the  ^defendant  "William 

Williams,  then  guardian  of  the  defendant  Jaiie  Jackman^ 
procured  the  said  Austin  Sweet  to  pay  him  said  sum  of  one 
hundred  and  seventy-five  dollars  belonging  to  the  heirs  of 
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said  David  A.  Baker,  deceased;  that  said  defendant  Williams 
now  holds  said  sum  of  money,  together  with  the  interest  there- 
of, and  refuses  to  pay  to  the  plaintiflT,  as  one  of  the  heirs  of 
the  deceased,  his,  plaintiff's,  one  undivided  half  of  said  money. 
Plaintiff  further  says,  that  there  never  was  any  administration 
upon  the  estate  of  said  deceased,  and  that  there  are  no  debts 
against  said  estate.  Prayer  for  judgment  for  one-half  of  the 
money. 

To  this  the  defendant  answered,  first,  the  general  denial ; 
second,  that  David  A.  Baker  has  departed  this  life,  and  that 
he  left  heirs  surviving,  the  plaintiff  and  the  defendant  Jane, 
his  brother  and  sister  and  only  heirs  at  law,  and  that  at  the 
time  of  his  death  he  gave  and  deposited  with  Austin  Sweet 
the  sum  of  one  hundred  and  seventy-iive  dollars  in  cash, 
and  said  gift  and  deposit  was  evidenced  by  a  certain  writing, 
a  copy  of  which  is  filed  with  the  complaint  Said  defend* 
ants  further  say,  that  at  and  prior  to  the  time  of  the  execu- 
tion of  the  same,  David  A.  Baker  had  been  and  was  a  soldier 
in  the  army  of  the  United  States,  and  as  a  part  of  the  pro- 
ceeds of  his  services  as  a  soldier,  he  had  in  his  possession 
and  was  the  owner  of  said  sum  of  one  hundred  and  seventy- 
five  dollars,  and  on  returning  to  the  army  after  an  absence 
therefrom,  he  put  said  sum  in  the  hands  of  said  Sweet,  upon 
the  agreement  and  understanding  with  him,  said  Sweet,  and 
with  the  declaration  to  said  Sweet,  that  if  he,  said  David  A 
Baker,  should  not  return  home  alive  and  claim  said  money, 
he.  Sweet,  should  deliver,  and  pay  over  said  money  to  said 
Jane,  said  money  to  be  her  own  money  as  a  gift  and  dona- 
tion to  her  fi'om  the  said  David  A.  Baker,  declaring  at  the 
time  he  placed  the  money  in  the  hands  of  said  Sweet,  that 
he  intended  his  said  sister  to  have  the  money,  if  he  did  not 
return  from  the  army ;  and  for  the  purpose  of  securing  the 
said  money  ta  the  said  Jane,  in  the  event  of  the  death  of 
him,  the  said  David  A,  Baker,  in  her  own  right,  as  the  abso- 
lute owner  thereof  in  her  own  separate  right,  the  said  writ- 
ing was  executed ;  and  accordingly,  after  the  death  of  the 
said  David  A.  Baker,  the  said  Sweet  paid  over  said  money 
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to  said  defendants ;  that  it  was  not  paid  to  them  a3  the  ad- 
ministrators of  the  estate  of  said  deceased,  nor  did  the  said 
deceased  intend  that  the  defendants  should  administer  on  his 
estate.    Wherefore  the  defendants  pray  judgment 

To  the  second  paragraph  of  the  answer  there  was  a  de- 
murrer for  want  of  sufficient  facts,  &c.,  which  was  overruled, 
and  exception  was  taken,  and  this  ruling  is  assigned  for  er- 
ror, and  presents  the  only  question  before  us  in  the  case. 

A  soldier  was  at  home  on  a  furlough,  and  was  about  to  re- 
turn to  the  ranks  of  his  country's  armies,  where  death  was 
quite  as  likely  as  life ;  he  had  one  hundred  and  seventy-five 
dollars,  and  an  adult  brother,  and  an  infant  sister,  and  with     / 
a  brother's  love  for  her  glowing  in  his  breast,  he  went  to  his    * 
trusty  friend,  and  said,  here  is  all  I  have ;  I  am  called  to  the    I 
post  of  honor,  but  of  danger ;  if  I  return,  give  it  again  to    \ 
me,  but  if  I  die,  give  it  to  my  infant  sister  or  her  guardian. 
The  writing  was  made  accordingly.    The  soldier  died,  and      1 
the  money  was  paid  to  his  infant  sister  according  to  the  con-     j     ' 
tract,  and  we  cannot  and  will  not  disturb  its  possession.  ^ 

We  hold  that  the  written  memorandum  was  an  obligation 
*  to  pay  the  money  to  the  soldier  if  he  lived  to  demand  it,  but  * 
if  not,  to  pay  it  to  his  sister.  The  soldier  died,  and  the 
money  has  been  paid  to  his  infant  sister,  and  no  ruthless 
hand  should  be  allowed  to  disturb  that  sacred  memorial  of  a 
brother's  love. 

The  demurrer  should  have  been  sustained  to  the  com- 
plaint ;  for  the  written  memorandum  given  by  Sweet  shows 
that  no  one  had  any  legal  interest  in  the  money  but  the  sol- 
dier and  his  infant  sister,  for  whom  he  was  so  mindful  and 
careful  to  provide.  Law  and  equity  alike  require  that  the 
money  shall  remain  where  it  is. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 

A.  Ennis,  for  appellant 
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Roberts  r.  Smith. 

Special  Finding. — Si^nin^, — Bi//  of  Exceptions. — Where  a  special  finding 
under  section  341  of  the  code  is  not  signed  by  the  judge  or  incoxporated  in  a 
bill  of  exceptions,  the  Supreme  Court  will  not  review  the  decision  of  the 
court  therein  on  the  questions  of  law  involved  in  the  trial,  or  consider  any 
question  with  reference  to  the  sufficiency  or  insufficiency  of  sudi  q>ecial  find- 
ing to  justify  the  judgment  rendered  by  the  court. 

Same. — Motion  for  New  Trial, — ^Where  such  special  finding  is  in  accordance 
with  the  statute,  the  proper  method  of  presenting  to  the  Supreme  Court  the 
question  of  the  sufficiency  of  the  finding  to  justify  the  judgment  is  by  excep- 
tion to  the  decision  of  the  court  in  its  conclusions  of  law,  and  not  by  a  motion 
for  a  new  trial. 

New  Trial. — Evidence. — ^Where  there  has  been  no  motion  for  a  new  trial  on 
account  of  the  insufficiency  of  the  evidence,  the  Supreme  Court  will  not  re- 
view the  action  of  the  court  below  upon  the  facts. 

APPEAL  from  the  Franklin  Circuit  Court 

Downey,  J. — ^The  appellee  sued  the  appellant  before  a  jus- 
tice of  the  peace  for  work  and  labor.  After  judgment  against 
the  defendant  before  the  justice  of  the  peace,  he  appealed  to 
the  circuit  court,  where  the  case  was,  by  agreement  of  the 
parties,  tried  by  the  court,  without  a  jury.  At  the  request  of 
the  defendant,  the  court  made  a  special  finding,  and  on  that 
special  finding  rendered  judgment  for  the  plaintif!! 

The  special  finding  is  not  signed  by  the  judge  or  incor- 
porated in  the  bill  of  exceptions,  and  is  not  therefor  such  as 
to  warrant  us  in  reviewing  his  decision  on  the  questions  of 
law  arising  in  the  case.  See  The  Peoria^  6r.,  Co.  v.  Walser^ 
22  Ind.  73. 

There  was  a  motion  for  a  new  trial,  for  the  following  rea- 
sons: first,  the  judgment  on  the  special  finding  of  the  court 
is  contrary  to  law;  second,  the  judgment  of  the  court  is  con- 
trary to  the  special  finding  of  the  court;  third,  the  judg- 
ment of  the  court  is  not  sustained  by  the  special  finding  of 
the  court. 

As  the  special  finding  is  not,  as  we  have  already  seen,  in 
any  proper  way  before  us,  we  cannot  consider  any  question 
with  reference  to  its  sufficiency  or  insufficiency  to  justify  the 
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judgment  which  was  rendered  by  the  court.  The  proper 
way  to  present  this  question  to  this  court,  where  the  finding 
is  in  accordance  with  the  statute,  as  construed  by  this  court, 
IS  by  exception  to  the  decision  of  the  court  in  its  conclu- 
sions of  law.  Ci^y  of  Logansport  v.  Wright^  25  Ind.  512; 
Pederis  Adftir  v.  King^  30  Ind.  181. 

The  evidence  given  in  the  case  is  set  out  in  a  bill  of  ex- 
ceptions, but  there  was  no  application  for  a  new  trial  on  ac- 
count of  the  insufficiency  of  the  evidence,  without  which  we 
cannot  review  the  action  of  the  circuit  court  upon  the  facts. 
Shurtz  v.  Woolsey,  18  Ind.  435 ;  Gray  v.  Stiver,  24  Ind.  174. 

The  judgment  is  affirmed,  with  costs. 

T.  B.  Adams  and  i^  Berry,  for  appellant. 

H.  C.  Hanna,  C.  Moorman,  and  F.  S.  Swift,  for  appellee. 


Nathan  Williams  v.  Nathaniel  Allen,  Administrator  of 

Catharine  Harr,  deceased. 

APPEAL  from  the  Clay  Common  Pleas. 

Pettit,  C.  J. — There  is  no  record,  transcript,  abstract, 
brief,  or  appeal  bond,  in  this  case,  on  file  in  this  court  or  be- 
fore us. 

The  transcript  on  which  the  above  title  is  endorsed,  and  in  . 
which  the  appeal  bond  is  found,  and  with  which  the  abstract 
and  briefs  are  placed,  and  the  errors  assigned  in  the  above 
form,  is  a  transcript  in  a  case  of  Emanuel  M.  Harr,  guardian 
of  Catharine  Harr,  a  person  of  unsound  mind,  v,  Nathan 
Williams.  In  this  last  title  there  is  no  appeal  taken,  bond 
given,  assignment  of  errors,  abstract,  or  brie&  filed. 

The  case  is,  therefore,  dismissed,  at  the  costs  of  the  ap- 
pellant 

S.  Claypool,  G.  P,  Stone,  and  C.  A.  Knight,  for  appellant 

D.  E.  Williamson  and  A.  Daggy,  for  appellee. 
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Butt  v.  Gould. 

Assault  and  Battery,— /^axm^j. — Mtti^atim — In  an  action  to  recover 
damages  for  an  assanit  and  batteiy,  it  having  appeared  in  evidence  that  the 
injuqr  complained  of  was  inflicted  immediately  after  a  dispute  between  the 
parties  concerning  certain  rent,  one  claiming  that  it  was  due,  the  odier  insist- 
ing that  it  had  been  paid,  and  each  impeaching  the  other's  veradty,  the  de- 
fendant offered  to  prove,  in  mitigation,  that  what  he  had  said  about  the  rent 
was  true,  and  that  what  the  plaintiff  had  said  was  false. 

Held^  that  the  offered  evidence  was  properly  excluded. 

APPEAL  from  the  M&mi  Circuit  Court 

Downey,  J. — ^This  action  was  brought  by  the  appellee 
against  the  appellant  to  recover  damages  for  an  assault  and 
battery.  There  were  issues  formed;  trial  by  jury;  verdict 
and  judgment  for  plaintiff;  a  motion  for  a  new  trial,  made  by 
the  defendant,  having  been  overruled. 

There  is  but  a  single  question  in  the  case,  and  that  relates 
to  the  exclusion  from  the  jury  of  certain  evidence  oflered 
by  the  defendant  in  mitigation. 

The  difficulty  between  the  parties  grew  out  of  a  dispute 
about  some  house  rent,  which  Butt  claimed  was  due,  and 
which  Gould  insisted  he  had  paid.  Each  party  roughly  im- 
peached the  veracity  of  the  other ;  and  immediately  follow- 
ing this  the  defendant  struck  and  beat  the  plaintiff,  inflicting 
the  injuries  for  which  the  action  is  brought. 

The  plaintiff  and  the  defendant  were  each  allowed  to  go 
fully  into. all  that  was  done  and  said  at  the  time  of  the  com- 
mission of  the  assault  and  battery.  The  defendant  then  pro- 
posed to  prove  that  what  he  asserted  about  the  rent '  being 
due  was  the  truth,  and  that  what  the  plaintiff  said  about  his 
having  paid  it  was  not  true.  This  evidence  the  court  rejected. 
The  defendant  reserved  the  question  by  exception,  and  this  is 
the  point  for  our  decision. 

Mr.  Sedgwick,  in  his  work  on  the  Measure  of  Damages,  p. 
638,  with  reference  to  the  proof  of  circumstances  in  mitiga- 
tion of  damages  in  cases  of  this  kind,  says,  "The  defendant 
cannot  give  in  evidence,  in  mitigation  of  damages,  the  acts 
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or  declarations  of  the  plaintiff  at  a  different  time,  or  any  an* 
tecedent  facts  which  are  not  fairly  to  be  considered  as  part 
of  one  and  the  same  transaction,  though  they  may  have  been 
ever  so  irritating  or  provoking." 

Prof.  Greenleaf,  after  stating  the  rules  with  reference  to  the 
damages  in  such  actions,  says,  at  sec.  268,  vol.  2,  "  It  seems, 
therefore,  that  in  the  proof  of  damages,  both  parties  must  be 
confined  to  the  principal  trasaction  complained  of,  and  to  its 
attendant  circumstances  and  natural  results,  for  these  alone 
are  put  in  issue,"  &c. 

We  are  referred  by  counsel  for  the  appellant  to  the  case 
of  Marker  v.  Miller^  9  Md.  338.  The  case  seems  to  favor 
the  position  of  the  appellant,  but  the  same  court  in  Ander* 
son  v.  Johnson^  3  Har.  &  J.  162,  decided  the  precise  point  in- 
volved here,  the  other  way. 

We  think  the  evidence  offered  was  properly  excluded. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 

N.  O.  Ross  and  R.  P.  Effinger^  for  appellant. 


The  Ohio  and  Mississippi  Railroad  Company  v.  Black. 

SypREME  Court. — Weighi  of  Evidence, — The  Supreme  Court  will  not  upon 
the  weight  of  the  evidence,  consbting  of  the  conflicting^  testimony  of  wit- 
nesses who  testified  in  the  presence  of  the  court  below,  disturb  the  finding  of 
the  latter  court. 

APPEAL  from  the  Dearborn  Circuit  Court. 

Pettit,  C.  J. — Appellee  sued  the  appellant  for  the  value 
of  stock  killed  by  her  train  of  cars,  where  the  road  was  not 
securely  fenced.  Proper  issues  were  formed  and  tried  by 
the  court  without  a  jury;  finding  and  judgment  for  the  plain- 
tiff; motion  for  a  new  trial ;  the  causes  assigned  are,  ''  that 
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the  decision  of  the  court  is  not  sustained  by  sufficient  evi- 
dence,  and  is  contrary  to  law ;"  overruled,  and  exception,  and 
appeal  to  this  CQurt. 

The  overruling  the  motion  for  a  new  trial  for  the  causes 
above  stated  is  the  only  error  assigned.  The  evidence  is 
all  in  the  record,  and  in  some  respects  is  strongly  conflict- 
ing; but  we  think  it  fully  sustains  the  action  of  the  court 
below.  In  such  a  case,  this  court  will  not  reverse  a  judg- 
ment ;  for  the  judge  who  tried  the  case,  and  saw  and  heard  the 
witness,  was  much  better  qualified  to  appreciate  the  evidence, 
determine  its  weight  and  the  credibility  of  the  witnesses, 
than  we  are,  who  only  see  the  evidence  as  it  is  written. 

The  judgment  is  affirmed,  at  the  costs  of  appellant. 

7!  Gazlay^  G.  B.  Fitchy  and  y,  SchwartZy  for  appellant 


The  Greencastle  and  Bowling  Green  Turnpike  Com- 
pany and  Others  v.  Albin  and  Others. 

Turnpike. — Act  of  1867. — Duties  of  Assessors, — Injunction, — ^Where  assessois 
appointed  under  the  act  of  March  nth,  1867  (Acts  1867,  p.  167),  providing 
for  assessments  on  lands  to  aid  in  the  construction  of  plank,  &c.,  xx»ds,  did 
not  list,  assess,  or  appraise  the  benefits  to  etU  the  lands  within  one  mile  and  a 
half  of  the  beginning  and  end  of  the  proposed  road  as  located; 

Heldf  that  an  injunction  would  lie  to  prevent  the  collection  of  assessments  made 
by  such  assessors. 

APPEAL  from  the  Putnam  Circuit  Court 

Pettit,  C.  J. — ^This  suit  was  brought  by  the  appellees, 
owners  of  lands,  within  one  and  a  half  miles  of  the  road  of 
the  said  company,  against  the  company,  and  the  auditor  and 
treasurer  of  said  county,  praying  an  injunction  against  said 
company,  auditor,  and  treasurer,  from  proceeding  to  collect 
the  taxes,  assessments,  or  benefits,  assessed  against  the  ap- 
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The  Greencastle  and  Bowling  Green  Tarapike  Co.  et  al,  v*  Albin  et  aL 

pellees  in  favor  of  said  company  for  the  construction  of  said 
road. 

There  are  many  blunders  in  the  record,  and  the  clerk  at- 
tempts to  make  it  elegant  and  attractive  by  writing  "  and " 
up  and  down,  instead  of  horizontally^ 

There  is  but  one  error  assigned  that  we  can  notice,  though 
there  are  seventeen  in  number  (which  will  help  the  clerk  of 
this  court  in  costs),  and  that  is  the  overruling  the  demurrer 
to  the  complaint  There  was  no  error  in  this  ruling,  for  the 
complaint  was  a  good  one  in  all  respects. 

There  is  but  one  paragraph  in  it,  though  the  record  shows 
that  there  was  a  demurrer  to  the  first,  second,  third,  fourth, 
and  fifth  paragraphs  of  it 

The  transcript  shows  that  a  motion  was  made  to  make  the 
bill  of  particulars  more  definite,  yet  there  is  no  bill  of  par- 
ticulars in  the  record,  nor  was  this  a  case  in  which  a  bill  of 
particulars  was,  or  could  be,  required.  The  record  is  full  of 
blunders  and  senseless  jargon;  instances  are  given  above; 
but  we  find  in  it  an  agreed  state  of  facts,  in  which  it  is  ad- 
mitted that  the  assessors  or  appraisers  of  benefits  did  not 
list,  assess,  or  appraise  the  benefits  to  all  the  lands  within 
a  mile  and  a  half  of  the  beginning  and  end  of  the  road  as 
located. 

This  failure  is  fatal,  as  the  court  below  properly  held, 
whose  ruling  is  approved  and  afiirmed  here,  at  the  costs  of 
the  appellants.  See,  Rabbins  v.  Sand  Creek  Turnpike  Co.^  at 
this  term,  ante,  p.  461,  and  the  authorities  there  cited. 

R.  Hathaway  and  W.  A.  Brawn,  for  appellants. 

5.  Claypaal,  y.  A.  Matsan,  and  C.  C.  Matsan,  for  appellees. 
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ifj  ^l  O'Brien  v.  Peterman. 

34~656' 

^^  *^  Judgment. — Form  of, — Supreme  Court, — ^MHien  a  judgment  eixoneonsly  directs 

the  sale  of  property  without  relief  from  valuation  laws,  an  objectioii  on  this 
ground  to  the  form  of  the  judgment  cannot  be  raised  for  the  first  time  in  the 
Supreme  Court* 

APPEAL  from  the  Ripley  Common  Fleas. 

Downey,  J. — ^Two  errors  are  assigned  in  this  case ;  firs^ 
that  the  complaint  does  not  state  &cts  sufficient  to  constitute 
a  cause  of  action ;  second,  that  the  court  erred  in  directing 
the  sale  of  the  attached  property  without  relief  from  valua- 
tion laws. 

The  first  paragraph  of  the  complaint  is  based  on  this 
agreement: 

''January  i8tfa,  186& 
''Article  of  agreement  entered  into  between  William 
O'Brien  and  John  Peterman«  The  said  William  O'Brien 
agrees  to  get  out,  or  cause  to  be  got  out,  two  htmdred  thous- 
and goody  merchantable  whiskey  barrel  staves  and  heading 
to  match  them,  the  said  staves  and  heading  to  be  delivered 
at  the  town  of  Poston,  between  now  and  November  next, 
and  for  the  same  the  said  Peterman  is  to  furnish  fourteen 
hundred  dollars  for  the  half  of  the  profit  over  fourteen  dol- 
lars per  thousand.  The  said  Peterman  is  to  advance  as  fol- 
lows :  five  hundred  dollars  down,  and  the  balance  along  as 
the  said  O'Brien  wants  it,  between  now  and  the  first  day  of 
August  next ;  and  further,  the  said  Peterman  has  the  selling 
of  the  staves  any  time  within  a  year,  when  he  thinks  he  can 
do  the  best  with  them.  Wiluau  O'Brien. 

John  Peterican." 
It  is  alleged  in  the  complaint  by  the  plaintiff  that  he  paid 
to  the  defendant  on  the  contract  the  sum  of  fourteen  hun- 
dred dollars,  and  that  the  defendant  delivered  him  but  fifty 
thousand  staves,  and  that  the  defendant  is  indebted  to  him 
in  the  sum  of  seven  hundred  dollars,  for  money  advanced 
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and  damages  on  said  contract,  for  which  he  asks  judgment. 
The  suit  was  commenced  on  the  6th  day  of  March,  1868. 

We  think  this  paragraph  of  the  complaint  was  sufEcient. 

The  second  paragraph  of  the  complaint  is  for  personal 
property  sold  and  delivered,  and  is  in  the  usual  form.  We 
see  no  objection  to  it. 

The  form  of  the  judgment  was  amendable  in  the  common 
pleas,  and  no  application  to  correct  it,  or  any  objection  to 
it,  appears  to  have  been  made  in  that  court.  The  objection 
cannot  be  presented  here  for  the  first  time.  Ebersole  v.  Red- 
dmg^  22  Ind.  232,  and  the  cases  there  cited ;  Watts  v.  Green, 
30  Ind.  98. 

The  judment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 

0.  P.  Ferris  and  H.  T.  Lipperd,  for  appellant. 

5.  M.  yanes,  for  appellee. 


IN  DEX. 


ABATEMENT. 

See  Corporation,  i,  2;  Executor 
AND  Administrator,  3;  Plead- 
ing, 5. 

ACCORD  AND  SATISFACTION. 

See  Executor  and  Administrator,  4« 

ADMINSTRATOR. 

See  Executor  and  Administrator. 

ADMIRALTY. 

See  Water  Craft. 

ADMISSIONS. 

See  Evidence,  4. 

AMENDMENT. 

&/ Judgment,  3;  Practice,  i6,  17, 
25;  Supreme  Court,  23,  24. 

APPEAL. 

See  Costs,  i  ;  Highway,  4;  Plead- 
ing, 5;  Practice,  23;  Supreme 
Court. 

I.  Effect  of.^Trial  De  Nwo,-^ 
VHiere  an  appeal  has  been  taken  and 
perfected  from  the  jud^ent  or  de- 
termination of  an  infenor  court  to  a 
superior  court  (as  from  the  board  of 
county  commissioners  or  a  justice  of 
the  peace  to  the  circuit  court  or  the 
court  of  common  pleas),  and  the 
cause  or  matter  is  to  be  tried  in  such 
superior  court  de  ncvo^  upon  the  orig- 


inal papers,  the  appeal  operates  to 
suspend  further  proceedings  under 
said  judgment  or  determination. 
Youngy.  The  State 46 

2.  Same, — Liquor  Law. — License.'^ 
Where  an  appeal  has  been  taken  by 
remonstrants  from  an  order  of  the 
board  of  county  commissioners  grant- 
ing a  license  to  a  person  to  retail  in- 
toxicating liquors,  and  such  peison 
has  received  notice  of  that  fact,  the 
appeal  thenceforward  suspends  said 
order  and  the  right  to  sell  under  such 
license.  MoIVum  v.  The  State,  30 
Ind.  266,  explained  and  criticised. 

Ibid. 

3.  yustice  of  the  Peace.—VfhtTe  a 
party  against  whom  iudgment  has 
been  rendered  by  a  justice  of  the 
peace  has  been  granted  leave  to  ap- 
peal to  the  court  of  common  pleas 
after  the  expiration  of  thirty  days, 
under  section  68, 2  G.  &  H.  597,  and 
he  fails  to  perfect  his  appeal  by  hav- 
ing the  order  to  the  justice  to  certify 
up  the  case  issued  and  served,  and 
by  causing  the  justice  to  make  out  a 
transcript  of  the  proceedincs  and 
judgment  before  him  and  file  it,  with 
the  original  papers,  in  the  office  of 
the  clerk  of  the  common  pleas,  with- 
in a  reasonable  time,  and  until  the 
case  has  been  regularly  called  for 
trial,  the  appeal  may  be  dismissed  on 
motion  of  the  adverse  party.  Davis 
V.  Luatk, 403 

APPEARANCE. 

See  Jurisdiction,  2. 

ARBITRATION  AND  AWARD. 

I.  iS«i^m»ruw.--Where  the  parties  to 
an  arbitration  have  not  agreed  that 
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the  submission  shall  be  made  a  rule 
of  a  designated  court,  the  arbitration 
cannot  be  regarded  as  statutory,  but 
may  be  valid  as  a  common  law  arbi- 
tration.   Howes  it  al.  v.  Coomhs  et 

«^. 455 

a.  Arbiiraiitm  Bond, — Suit  on, — Pre- 
sumption.— ^In  a  suit  on  an  arbitra- 
tion bond  for  the  failure  of  the  de- 
fendant to  perform  his  part  of  the 
award,  it  will  be  presumed,  the  con- 
trary not  appearing,  that  the  award 
is  the  result  of  an  adjustment  by  the 
arbitrators  of  all,  and  not  merely  a 
part  of  the  matters  included  in  the 

submission Ibid. 

3.  Same. — Pleading. — ^Where,insuch 
an  action,  the  part  of  the  award  to 
be  done  by  the  plaintiff  is  not  void 
and  incapable  ot  enforcement  by  the 
law,  or  the  performance  thereof  is 
not  by  the  tenns  of  the  award  made 
a  condition  precedent  to  that  to  be 
done  by  the  defendant,  an  answer  al- 
les^g  a  readiness  of  the  defendant  to 
perform  on  his  part  upon  compliance 
with  the  awara  on  the  part  of  the 
plaintiff  is  insufficient,  whether  the 
complaint  allegju  performance  on  Ae 
part  of  the  pluntiff  or  not...., ..Ibid. 

ASSAULT. 

See  Criminal  Law,  4. 

ASSAULT  AND  BATTERY. 

Damages. — Mitigation. — In  an  action 
to  recover  damages  for  an  assault  and 
battery,  it  having  appeared  in  evi- 
dence that  the  injury  complained  of 
was  inflicted  immediately  after  a  dis- 
pute between  the  parties  concerning 
certain  rent,  one  claiming  that  it  was 
due,  the  other  insisting  that  it  had 
been  paid,  and  each  impeaching  the 
other's  veracity,  the  defendant  offered 
to  prove,  in  mitigation,  that  what  he 
had  said  a^ut  the  rent  was  true,  and 
that  what  the  plaintiff  had  said  was 
false. 

Heldf  that  the  offered  evidence  was 
properly  excluded.  Putty.Gould.$$2 

ASSIGNMENT  OF  ERRORS. 

See  SiTFREMB  Court;  Hilborn  v. 
Dibble,  519;  The  I.  P.  &  C.  R.  Co. 
V.  Bowers,  480. 


ASSIGNOR. 

See  Parties,  2. 

ATTORNEY. 

See  Practice,  24. 

Exclusiam  of. — An  erroneous  ruling 
excluding  a  person  from  appearing 
as  an  attorney  in  a  cause  caxmot  avail 
the  party  for  whom  said  attorney  pro- 
posed to  appear,  if  excepted  to  only 
by  said  attorney.  Poseubamm  et  al, 
V.  McThomas 331 

ATTORNEY'S  FEES. 

1.  Bill  of  Exchange, — A  stipulatian 
in  a  bill  of  exchange  for  the  payment 
of  attorney's  fees  for  collecting  the 
bill  is  not  usurious;  and  in  a  suit  on 
the  bill,  the  drawers,  acceptors,  and 
indorsers  will  be  liable  for  reasonable 
attorney's  fees.  First  Nat* I  Bank  of 
Martvnsville  v.  Canatsey  et  ail....  149 

2.  Promissory  Note,  —  Joinder  of 
Causes. — Parties. — ^Where  a  prom- 
issory note  provides  for  the  payment 
of  attorney's  fees  if  suit  be  instituted 
thereon,  attorney's  fees  may  be  re- 
covered in  an  action  on  the  note,  by 
tiie  person  entitled  to  sue  for  the 
debt;  and  the  attorney  for  whom 
such  fees  are  claimed  need  not  be 
made  a  party  plaintiff,  though  the 
fees  have  not  been  paid  before  the 
institution  of  the  suit.  Jokmson  et 
al.  V.  Crossland  et  al. 334 


BASTARDY. 

Evidence. — ^Where,  in  a  prosecation  for 
bastardy,  the  prosecuting  witness  te»- 

'  tified  tnat  the  child  was  begotten  in  a 
certain  month  or  the  next  following 
month,  and  could  not  be  any  more 
definite  as  to  the  time;  and  it  «>- 
p«ued  in  evidence  that  about  the 
date  at  which  the  child  was  probably 
b^otten,  allowing  the  ordinary  pe- 
riod of  gestation,  beiztt;  aboat  the 
first  of  the  former  month  designated 
by  her,  she  had  sexual  intercourse 
with  several  men,  and  it  was  not 
shown  that  there  was  anything  pecu- 
liar in  one  of  the  connections  or  at- 
tendii^  circumstances  which  enabled 
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her  to  determine  that  the  child  was 
begotten  at  that  time; 
Heldy  that  the  evidence  was  not  safii- 
cient  to  authorize  a  finding  that  the 
defendant  was  the  father  of  the  child. 
Whitman  v.  The  State,  ex  rel.  Hem- 
minger. \ 306 

BILL  OF  EXCEPTIONS. 

See  Practice,  15,  19;  Special  Find- 
ing ;  Supreme  Court. 

BILLS  AND  NOTES. 

.S^  Attorney's  Fees;  Considera- 
tion, I;  Pleading,  3,  8;  Prac- 
tice, 18;  Principal  and  Surety, 
I,  2,  3;  Res  Adjudicata,  i. 

1.  Accotnmodation  Indorser, — Appli" . 
cation  of  Paper  to  Particular  Pur- 
pose,— A  bill  of  exchange  was  in- 
dorsed for  accommodation,  to  enable 
one  to  raise  money,  in  the  application 
of  which  the  indorser  had  no  inter- 
est; and  he  for  whose  accommoda- 
tion it  was  indorsed,  instead  of  so 
using  the  bill,  used  it  to  pay  a  pre- 
existing debt. 

Held,  thiat  such  appropriation  of  the 
bill  did  not  release  said  indorser  from 
liability  on  the  bill  in  the  hands  of 
one  who  had  received  it  with  notice 
of  these  facts.  Fetters  v.  The  Mun- 
cie  Nafl  Bank, 251 

2.  Same, — Blanks, — Where  a  bill  of 
exchange  has  been  drawn,  accepted, 
and  indorsed,  with  blanks  for  the 
date,  amount,  and  time,  and  in  this 
condition  delivered  to  one  to  whom 
the  drawer  was  at  the  time  indebted, 
or  to  whom  the  drawer  and  acceptor 
were  indebted,  to  be  used  in  renewal 
of  paper  formerly  given  for  such  in- 
debtedness, with  direction  to  such 
creditor  to  fill  up  said  blanks  with 
the  proper  date,  amount,  and  time 
when  said  former  paper  should  be- 
come due,  an  accommoidation  indorser 
will  not  be  released  from  liability  on 
said  bill  by  the  fact  that  when  said 
former  paper  became  due  and  said 
blanks  were  thereupon  filled  by  said 
creditor,  said  drawer  and  acceptor, 
solvent  at  the  time  the  bill  was  drawn, 
accepted,  and  indorsed,  had  become 
insolvent,  of  which  the  creditor  had 
notice  wfien  he  filled  said  blanks. 

IMd, 

Vol.  XXXIV.— 36 


3.  Promissory  Nate, — Demand,— win  a 
suit  on  a  promissory  note  payable  in 
bank,  against  the  xnaker  alone,  it  is 
not  necessary  for  the  plaintiff  to  aver 
or  prove  a  demand  of  payment  at  the 
time  and  place  specified  in  the  note. 
McCulloughy.  Cook*. 290 

4.  Same, — Payable  in  Bank, — In- 
dorsee,— In  a  suit  on  a  promissory 
note  made  payable  to  order  or  bearer 
in  a  bank  in  this  State,  brought  by 
an  indorsee  against  the  maker,  the 
fact  that  the  note  was  procured  by 
fraud  does  not  constitute  a  good  de- 
fense, if  the  plaintiff  purchased  the 
note  for  a  valuable  consideration,  in 
the  usual  course  of  business,  before 
it  was  due,  and  without  notice  of  the 
fraud.  Hereth  et  al.  v.  The  Mer- 
c/ianti  National  Bank 3801* 

5.  Same, -^PaUni  Right, — ^Thcwords,^ 
'<this  note  is  given  for  patent  right}" 
written  on  the  maigin  of  such  a  note,, 
will  not  authorize  the  jury  in.  such 
action  on  said  note  to  infer  that  any 
indorsee  thereof  had  knowledge  or 
notice  that  the  patent  for  which  the 
note  was  given  was  of  no  value,  or 
that  the  note  was  procured  by  fraud. 

Ibid, 

6.  Same, — Purchaser  with  Notice, — 
Where  such  a  note  has  been  pro- 
cured of  the  maker  by  the  fraud  of 
the  payee,  by  whom  it  has  been  in- 
dorsed to  a  third  person,  another 
person  who  has  purchased  the  note 
of  such  indorsee  with  actual  knowl- 
edge that  it  was  so  procured,  or  with 
notice  of  any  facts  indicating  to  a 
reasonably  prudent  man  that  it  was 
so  procured,  cannot  recover  in  a  suit 
on  the  note  against  the  maker,  unless 
said  third  person  of  whom  he  pur- 
chased it  was  an  innocent  holder  for 
value Ibid, 

7.  Same, — Purchaser  from  Innocent 
Holder. — A  person  to  whom  a  prom- 
issory note  governed  by  the  law  mer- 
chant has  been  transferred  or  in- 
dorsed, for  a  valuable  consideration, 
before  it  was  due,  by  an  innocent 
holder  thereof  for  value,  may  recover 
on  it  against  the  maker,  though  he 
knew  at  the  time  he  purchased  it 
that  it  had  been  procured  of  the 
maker  by  the  fraud  of  the  payee. 

Ibid. 

8.  Same,— Holder  in  Good  Faith.-^ 
One  who  purchases   a   promissory 
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flotc  negotiable  by  the  law  merchant, 
for  a  valuable  consideration,  before 
maturity,  without  notice  of  any  equi- 
ties existing  between  the  original  par- 
ties to  the  note,  or  of  any  fraud  hav- 
ing been  used  to  procure  the  execu- 
tion of  the  note,  is  to  be  deemed  a 

holder  in  good  faith Ibid, 

9.  Same, — Notice, — Inadequacy  of 
iViV^.— Whether  inadequacy  of  the 
price  asked  for  a  note  offered  for 
sale  is  a  circumstance  indicating  to 
the  purchaser  that  it  was  procured 
by  traud,  is  a  question  for  the  jury. 

Ibid, 

BILL  OF  LADING. 

&tfSALE,  T. 

BILL  OF  PARTICULARS. 
See  Supreme  Court,  6. 

BLANKS. 
See  Bills  and  Notes,  2. 

BOARD  OF  EQUALIZATION. 

1.  Of  State, — Members  of  How  Chosen, 
Addition  to  Appraisement, — To  con- 
stitute a  person,  other  than  the  Au- 
ditor of  State,  a  legal  member  of  the 
State  board  of  equalization  he  must 
have  been  selected  as  a  delegate 
thereto  by  a  district  board  of  equali- 
zation, from  its  own  number  composed 
of  the  auditors  of  the  counties  in  the 
district;  and  a  resolution  of  such 
State  board,  of  which  only  a  minor- 
ity of  the  members  have  been  so  se- 
lected, providing  for  an  addition  to 
the  appraisement  of  the  real  estate 
of  a  county,  is  invalid,  and  the  au- 
ditor of  such  countv  cannot  be  re- 
quired to  comply  with  it.  The  States 
ex  rel,  Evans,y,  McGinnis -452 

2.  Same, — Length  of  Session, — ^Where 
the  State  bosuxl  of  equalization  re- 
mains in  session  at  one  time  more 
than  ten  days,  the  acts  thereof  done 
after  the  expiration  of  such  period 
are  void Ibid, 

BOND. 

SeeTxECXSTOt.  and  Administrator,' 
4,  2;  OFHOiiLiBoND;  Replevin,  3. 


BOUNTIES. 
See  Soldiers. 


CASES    OVERRULED,    CRITI- 
CISED, &c. 

I  Liquor  Law, — License. — Appeal. — 
MoUhan  v.  The  State,  30  Ind.  266, 
explained  and  criticised.  Young  y. 
The  State,, 46 

2.  Vendor  and  Purchaser. — Lien, — 
yudgment  against  Vendor, — Gair  v. 
Lockridge,  9  Ind.  92,  explained. 
Jackson  V.  Snellet  al, 241 

3.  Open  and  Close. — ^Judah  v,  Vin- 
cennes  Univerity,  23  Ind.  272,  mod- 
ified. Fetters  v.  Muncie  National 
Bank 251 

4.  Vendor  and  Purchaser. — Qmt' 
claim, — Title, — Muiphy  v.  Jones,  7 
Ind.  529,  explained  and  distinguished 
from  the  case  at  bar.  James  v.  Hays 
et  al. 272 

5.  Liquor  Law, — Compher  v.  the 
State,  18  Ind.  447,  explained.  Clark 
V.  The  State .436 

6.  Statute  of  Frauds, — Abandonment 
of  Lien, — ^pooner  v.  Dunn,  7  Ind. 
81,  criticised,  and  the  statement  of 
doctrine  therein  qualified.  Luark  et 
ai.  V.  Malone  et  al, 444 

7.  JVater  Craft.''Ad$niralty.'—^3Xiaxd. 
V,  Wiltshire,  28  Ind.  341,  and  Ford 
«.  Fuget,  29  Ind.  52,  criticised  and 
explained.  Sinton  et  oL  ▼.  The 
Steamboat  R,  R.  Roberts.. ........ .448 

8.  Revenue  Stamp. — All  decisions 
overruled  which  conflict  with  Wal- 
lace y.  Cravens,^^^ 534 

aTY. 

See  Costs,  i  ;  Railroad,  10. 

I.  Street  Improvement, — Estoppel. — 
Where  an  owner  of  property  in  a 
city  sees  a  contractor  go  on  and  make 
a  street  improvement  adjoining  said 
property,  under  a  contract  with  the 
city,  and  makes  no  objection  while 
the  wofk  is  being  done,  he  cannot, 
after  (hework  is  completed  and  ac- 
cepted *by  the  city  as  having  been 
done  axxording  to  the  contract,  en- 
join the  ^collection  of  fiie  entire  as- 
sessments made  for  such  improre- 
tnent,on.the  ground  that  the  mate- 
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rials  used  and  the  work  done  were 
not  strictly  in  accordance  with  the 
contract;  in  such  case,  a  complaint 
for  an  injunction  must  show  a  tender, 
by  the  property  owner  to  the  con- 
tractor, of  the  value  of  the  improve- 
ment. City  of  JLvansville  et  aL  v, 
PfisUrer  et  aU^,^.,,^ 36 

2,  Sante.  —  CJiange  of  Grade,  —  The 
common  council  of  a  city  incorpora- 
ted  under  the  general  act  for  the  in* 
corporation  of  cities  may,  by  a  two- 
thirds  vote,  without  any  petition, 
order  the  grade  of  a  street  which  has 
been  improved,  such  improvement 
having  been  paid  for  by  the  owners 
of  the  property  bordering  on  such 
street,  and  is  in  good  repair,  to  be 
changed,  and  cause  the  street  to  be  re- 
improved  with  such  change  of  grade, 
and  pay  the  damages  occasioned  by 
the  change  out  of  the  general  reve- 
nue of  the  city,  and  assess  the  ex- 
pense of  the  reimprovcment  against 
the  owners  of  the  adjoining  property 
or  cause  such  expense  to  be  paid  out 
of  such  general  revenue.  City  of 
Lafayette  ct  at.  v.  Fowler  ei  a/..,l40 

3.  Sa/fte, — Extension  of  Time  of  Com' 
pletion. — The  mere  extension  by  the 
common  council  of  the  time  within 
which  the  contractors  are  to  complete 
a  street  improvement  will  not  consti- 
tute a  ground  for  enjoining  the  col- 
lection of  an  assessment  for  such  im- 
provement  Ibid, 

4«  Same,  —  Length  of  Improvement. 
A  street  in  a  city  incorporated  under 
the  general  act  for  the  incorporation 
of  cities  may  be  improved  by  grading, 
&c.,  for  a  greater  length  than  one 
whole  square,  or  block,  under  one 
order  and  one  contract Ibid, 

5 .  Same. — Estoppel. — ^Where  the  own- 
er of  real  estate  in  a  city  stands  by 
and  sees  a  street  improved  adjoining 
said  property,  on  a  contract  made 
under  an  order  of  the  common  coun- 
cil, without  attempting  by  injunction 
to  prevent  such  improvement,  he 
cannot,  after  the  work  is  completed 
or  nearly  completed,  refuse  to  pay 
forit^ Ibid. 

6.  Pleading, — Mayor's  Court. — Com- 
plaint  for  Violation  of  Ordinance. 
An  action  commenced  before  the 
mayor  of  a  city  incorporated  under 
the  general  law  for  the  incorporation 
of  cities,  to  recover  a  penalty  for  the 
violation  of  a  city  ordinance,  is  a 


civil  suit  in  which  an  appeal  may  be 
taken  under  the  some  restrictions  as 
if  the  action  were  conunenced  in  a 
justice's  court;  and  the  complaint, 
if  it  conform  to  the  requirements  of 
section  nineteen  of  said  general  law, 
need  not  be  more  technical  or  full 
than  in  a  civil  suit  commenced  before 
a  justice  of  the  peace.  City  of  Gosh- 
en v.  Croxton..,,, 239 

7.  Railroad  on  Street. — Ordinance, 
A  city  granted  to  a  railroad  company 
the  right  to  locate  and  construct  its 
railroad  through  said  city  and  upon 
the  streets  thereof,  l^y  an  ordinance 
containing  a  provision  that  where  the 
grade  of  said  railroad  should  be 
higher  than  the  street,  alley,  or  pub- 
lic ground,  said  company  should  ''  fill 
up  each  side  of  their  said  rood,  to 
form  a  convenient  passage  over  the 
same.**  The  company,  .in  jpursuance 
of  said  ordinance,  constructecl  its 
road  along  a  certain  public  street  of 
said  city,  and  in  so  doing,  erected  an 
embankment  upon  which  it  placed 
its  track ;  and  the  city  caused  the  re- 
mainder of  the  width  of  said  street 
to  be  filled  up  and  graded  level  with 
the  embankment  and  the  railroad, 
the  company  having  refused  to  do  so. 

Ileldf  in  an  action  by  the  city  against 
said  railroad  company  to  recover. the 
expense  of  the  work  so  caused  to  be 
done  by  the  city,  that  it  was  no  de- 
fense to  say  that  said  street  at  the 
time  of  the  construction  of  said  rail- 
road was  unimproved,  and  had  nei- 
ther sidewalks  nor  gutters,  and  had 
never  been  graded  or  paved;  or  to 
say  that  after  the  building  of  the 
railroad  and  before  the  filling  up  of 
the  street  by  the  city,  the  part  of^the 
street  so  filled  up  was  in  as  good  con- 
dition for  passage  or  travel  as  before 
the  building  of  the  railroad.  The 
Ind'polis,  <Sr»r.,  ^.  R,  Co.  v.  City  of 
Lawrenceburg 304 

8.  Mayor's  Court, — Pleading. — Rail- 
road,— Speed  of  Trains. — One  sec- 
tion of  anr  ordinance  of  a  city  incor- 
porated under  the  general  law  for  the 
mcorporation  of  cities,  of  1867,  was 
as  follows:  "That  it  shall  not  be 
lawful  for  any  railroad  company  to 
run  any  locomotive  or  cars  over  any 
of  the  railroad  tracks  within  the  cor- 
porate limits  of  said  city,  at  a  faster 
rate  than  four  miles  per  hour."  An- 
other section   provided    that  "any 
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conductor,  engineer,  or  other  person 
having  control  of  any  engine,  car,  or 
raiboad  train,  who  shall  violate  any 
of  the  provisions  of  this  ordinance, 
shall,  upon  conviction  thereof,  before 
the  mayor  of  said  citv,  be  fined  not 
exceeding  twenty  dollars.'* 
Held^  that  in  a  complaint  in  the  mayor's 
court  against  an  engineer,  to  recover 
a  penalty  of  him  for  running  a  loco- 
motive under  his  control  at  a  faster 
rate  of  speed  than  four  miles  per 
hour  within  said  city,  reference  should 
be  made  to  both  of  said  sections  by 
their  numbers  and  the  date  of  adoption , 
and  that  a  complaint  referring  only 
to  the  fonner  section  was  insufficient. 
Whitson  v.  The  City  of  FrankliH»i^% 

9.  Same, — Power  to  Regulate  Speed 
of  Trains, — Constitutional  Ltm, — 
Such  an  ordinance  is  not  inconsist- 
ent with  the  statute  law  of  this  State, 
but  is  plainly  authorised  by  section 
53  of  the  general  act  of  1867  for  the 
incorporation  of  cities.  Nor  is  such 
an  ordinance  unconstitutional.../^!^. 

10.  Same, — Mail  Trains, — ^A  prose- 
cution for  a  violation  of  such  an  or- 
dinance cannot  be  defended  on  the 
ground  that  the  railroad  company 
was  engaged  in  carrying  the  mail 
under  a  contract  with  the  United 
States,  and  was  required  by  said  con- 
tract to  transport  the  mail  within  a 
prescribed  time,  which  could  not  be 
done  if  the  towns  and  cities  through 
which  the  road  ran  were  allowed  to 
regulate  the  speed  of  trains  in  pass- 
ing th.rough  them Ibid, 

11.  Same, —  Territorial  Jurisdiction, 
Such  an  ordinance  applies  equally  to 
all  the  territory  within  the  corporate 
limits  over  which  a  railroad  runs,  in- 
cluding that  not  laid  off  in  lots,  streets, 
or  alleys,  or  occupied  with  buildings, 
and  including  lands  owned  by  rail- 
road companies Ibid, 

re.  Officer  of  City, — Contesting  Elec- 
tion of, — Information, — ^The  proper 
mode  of  attacking  the  validity  of  the 
election  oi  a  city  officer  is  by  infor- 
mation, there  being  no  provision  of 
law  for  contesting  the  election  of  such 
an  officer.  Gass  v.  The  State,  ex  rel, 
Clarke 425 

13.  Mandate, — Official  Discretion, — 
Common  Council, — Street  Improve- 
ment,— ^The  courts  cannot,  upon  a 
Sroceeding  by  mandate,  review  the 
edsion' of  the  common  coimcil  of  a 


city  incorporated  under  the  general 
law  cf  1867  for  the  incorporatioo 
of  cities,  refusing  to  cause  an  im- 
provement of  a  street  to  be  made  and 
paid  for  out  of  the  general  funds  io 
the  treasury  of  the  city,  and  compel 
the  council  to  cause  the  improvement 
to  be  made  and  so  paid  for  against 
their  judgment  as  to  its  expediency. 
T7u  Mayor f  6*f.,  of  Michigan  City 
y.  Roberts  et  aU 471 

14.  Street  Improvement, — Appeal  from 
Precept, — Appeal  from  a  precept  is- 
sued for  the  collection  of  an  assess- 
ment for  the  construction  of  a  plank 
walk  in  the  city  of  Mt.  Vernon,  under 
a  contract  with  said  city.  Answer, 
that  the  defendant  was  then,  and  for 
ten  years  past  had  been,  the  owner  of 
a  tract  of  land  of  more  than  ten 
acres  in  one  body,  lying  within  the 
limits  of  said  city,  and  used  by  him 
for  agricultural  purposes  only,  and 
that  said  tract  of  land  had  never 
been  laid  off  into  lots,  and  was  not 
subject  to  be  taxed  for  city  purposes 
of  any  kind;  that  said  city  withm  the 
last  ten  years,  without  the  consent  of 
defendant,  had  laid  out  a  street 
through  and  across  said  land;  and 
that  said  sidewalk,  caused  to  be  laid 
down  by  the  city,  the  cost  of  which 
is  charged  against  the  defendant  and 
his  property,  is  laid  on  the  w^  side 
of  said  street  where  the  same  crosses 
the  land  of  defendant. 

Held^  that  the  answer  was  bad  on  de- 
murrer.    Kdlbrier  v.  Leonard„^^'j 

15.  ^ame, —  Presumption, —  In  such 
case  it  will  be  presumed  that  such 
street  was  legally  laid  out  and  opened, 
and  that  if  the  land-owner  was  dam- 
aged thereby,  and  dainied  compen- 
sation, he  received  it.. IHd, 

16.  Same, —  Tax, — Statute  Construed, 
The  provision  of  section  58  of  the 
general  act  of  1867  for  the  incoqxv- 
ation  of  cities,  '*that  no  more  than 
five  acres  of  farming  land  shall  be 
subject  to  taxation  within  such  city," 
does  not  apply  to  assessments  for  im- 
provements of  streets  and  sidewalks. 

IM, 
CONDONATION. 

See  Divorce,  2,  3. 

•  CONSIDERATION 

See  CONTRACT;,  9;  PLBADIMGy  4,  7. 
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1.  Promissory  Note, — Patent  Right. 
Evidence. — Suit  on  a  promissory  note 
given  by  the  defendant  to  the  plaint- 
^  in  consideration  of  the  assignment 
of  a  patent  right  to  the  fonner  by  the 
latter. 

Held,  that  the  fact  that  after  the  date 
of  said  note  another  patent  for  the 
same  invention  was  issued  to  another 
patentee,  could  not  be  shown  under 
an  answer  setting  up  want  of  consid- 
eration.    Crow  V.  Eichinger. 65 

2.  Pleading. — Evidence. — An  answer 
of  entire  want  of  consideration  will 
fail  if  it  appear  on  the  trial  that  there 
was  any  consideration,  however 
small Ibid. 

3.  Assignment  of  Contingent  Interest. 
A.  gave  his  promissoiy  note  to  B.,  in 
consideration  of  the  assignment  to 
the  fonner  by  the  latter  of  all  his 
right,  title,  and  interest  in  a  contract 
between  B.  and  C  and  a  life  insur- 
ance company,  by  which  B.  and  C. 
were  to  act  as  agents  of  said  com- 
pany in  a  designated  territory,  and 
for  their  services  the  company  was  to 
pay  them  a  certain  per  cent,  on  all  first 
premiums  and  a  certain  per  cent  on  all 
renewals  collected  by  them  on  busi- 
ness secured  by  them  or  their  agents. 
At  the  time  of  said  assignment,  B. 
claimed  that  there  would  be  due  him, 
under  said  contract,  commissions  on 
premiums  yet  to  be  collected. 

ffe/df  in  a  suit  on  said  note,  in  which 
it  w^  not  shown  that  there  was  any 
fraud  in  the  transaction,  and  it  did 
not  appear  that  A.  had  not  obtained 
all  the  benefits  that  he  expected  from 
the  assignment,  that  the  assignment 
was.  a  sufficient  consideration  for  the 
note.  Greene  et  aL  v.  BartJtolo- 
mcw - 235 

CONSTITUTIONAL  LAW. 

See  City,  9;  Criminal  Court,  1,2; 
DuNKARD,  I ;  Railroad,  2  to  6. 

L.  Legislative  Power. — ^When  the  con- 
stitution of  a  state  vests  in  the  Gen- 
eral Assembly  all  legislative  power, 
as  does  ours  (article  5,  section  i),  it 
is  to  be  construed  as  a  general  grant 
of  power,  and  as  authorizing  such 
l^lislature  to  pass  any  law  within  the 
ordinary  functions  of  legislation,  if 
not  delegated  to  the  federal  govern- 
ment or  prohibited  by  the  state  cox^ 


stitution.     The LafayettCy^c.^ R.  R.' 
Co.  et  aL  v.  Geiger 185 

2.  Construction. —  Constitutions  and 
Statutes. —  Constitutions  are  to  re- 
ceive a  strict  construction,  and ,  acts 
of  the  legislature  are  to  be  liberally 
construed Ibid. 

3.  Same. — "Incorporated  Company. ^^ 
The  words  "  incorporated  company," 
in  section  6  of  article  10  of  the  con- 
stitution of  this  State,  refer  to  those 
associations  which  are  created  for 
public  benefit,  stnd  to  which  the  gov- 
ernment delegates  a  portion  of  its 
sovereign  power,  to  be  exercised  for 
public  utility, — such  as  turnpike, 
bridge,  canal,  and  railroad  compa- 
nies  Ibid. 

CONTINUANCE. 
See  Witness,  i. 

CONTRACT. 

.&^  Consideration;  Custom;  Dama- 
ges; Drunkard,  2;  Minor,  3,  4; 
Principal  and  Surety,  6;  Rail- 
road, II;  REsassiON;  Sale;  Sun- 
day; Unsound  Mind. 

I.  Separate  Instruments  of  Different 
Dates. — Suit  on  a  bond  conditioned 
in  the  alternative,  that  the  principal 
obligor  should,  on  a  certain  day,  pay 
the  plaintiff  a  certain  sum,  or  in  lieu 
thereof,  at  his  own  election,  secure 
to  the  plaintiff  on  that  day  a  clear 
title  and  the  possession  of  certain 
real  estate.  Answer,  setting  up  a 
written  agreement  aUeged  to  have 
been  made  at  the  time  of  the  mak- 
ing of  the  contract  mentioned  in  the 
complaint  and  as  a  part  thereof^  but 
beanng  a  different  date,  whereby  the 
plaintiff  agreed  that  he  would,  on, 
&c.,  being  the  day  fixed  in  said  bond 
for  the  poformance  of  the  condition 
thereof,  convey  a  certain  farm  to  said 
principal  obligor,  the  answer  alleg- 
ing that  the  plaintiff  had  tailed  and 
refused  to  so  convey  said  farm,  &c. 

Heidi  that  upon  demuirer  to  said  an- 
swer, the  instrument  therein  set  out 
should,  notwithstanding  the  expressed 
date  thereof,  be  regarded  as  having 
been  executed  at  the  same  time  that 
said  bond  was  executed,  and  be  con- 
sidered as  a  part  of  the  same  con- 
tract. 

JSfii/d^alsG^that  the  failure  of  the  plain- 
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tiff  alleged  in  the  answer  constituted 
a  bar  to  the  suit  on  the  bond.  Ire- 
land V.  Montgomery  et  al. 174 

2.  Same, — Alternative  Modes  of  Per- 
formance.— Under  a  bond  so  condi- 
tioned, the  right  of  the  obligor  to 
elect  between  the  alternative  modes 
of  performance  ceases  after  the  date 
fixed  for  performance  by  the  bond. 
No  mere  notice  given  by  the  obligor 
to  the  obligee,  of  the  mode  in  which 
the  former  elects  to  perform,  is  con- 
clusive on  the  latter,  and  no  demand 
by  the  obligee  for  a  deed  is  necessary 
to  entitle  him  to  recover  the  money. 

Ibid, 

3.  Proposition  not  Accepted, — A  mere 
proposition  made  by  a  defendant- 
surety  in  a  Judgment,  to  the  judg- 
ment-plaintifil,  while  the  judgment  is 
in  full  force,  that  if  the  latter  will 
accept  other  sureties  from  the  princi- 
pal defendant,  and  release  or  enter 
satisfaction  of  the  judgment  so  as  to 
discharge  said  defendant-surety  there- 
from, he  will  surrender  to  the  prin- 
cipal defendant  a  promissory  note 
which  he  holds  against  said  principal 
defendant,  does  not  constitute  a 
contract,  notwithstanding  the  judg- 
ment-plaintiff should  afterwards  per- 
form the  things  so  to  be  done  by  him, 
unless  said  judgment-plaintiff  agrees 
with  said  defendant-surety  to  accept 
such  other  sureties  from  said  princi- 
pal defendant,  or  gives  said  defend- 
ant-surety notice  that  he  will  act  up- 
on said  proposition.  Ritenour  v. 
Mathews 279 

4.  Dependent  and  Independent  Agree- 
ments,— Where  a  covenant  or  agree- 
ment might  be  sued  upon  as  inde- 
pendent, but  this  has  not  been  done 
until  the  party  who  might  thus  sue 
has  become  bound  on  his  part  to  per- 
form some  act  under  the  same  con- 
tract, the  two  acts  then  become  de- 
pendent, and  neither  party  can  sue 
the  other  on  the  contract  without  first 
performing  or  tendering  performance 
on  his  part.     Irwin  v.  Lee. 319 

5.  Same. — Mandate, — Parol  Evidence, 
Where  a  person  subscribed  a  certain 
sum  to  the  capital  stock  of  a  turn- 
pike company,  in  consideration  of  the 
agreement  of  the  agent  of  the  com- 
pany that,  if  he  would  so  subscribe, 
a  lifetime  pass  over  the  road  for  him- 
self and  family  should  b^  issued  to 
him  by  the  company; 


Held,  in  an  action  by  said  subscriba 
against  the  president  of  said  company 
for  a  mandate  to  compel  said  presi- 
dent to  issue  said  pass,  that  if  such 
were  a  case  for  a  mandate,  yet  the 
action  would  not  lie  if  at  the  time 
the  suit  was  brought  the  money  was 
due  on  the  subscription  and  payment 
had  not  been  made  or  tendered. 

Held,  also,  that  parol  evidence  of  said 
agreement  to  issue  a  pass  was  inad- 
missible  Ibid, 

6.  Statute  of  Frauds. — Abandonment 
of  Lien, — ^Where  a  creditor,  having 
a  right  to  a  lien  on  property  for  the 
payment  of  his  claim,  abandons  sacfa 
lien  to  a  person  having  an  interest  in 
such  property,  upon  the  verbal  prom- 
ise of  the  latter  to  pay  such  debt,  not 
his  own,  such  promise  is  not  with- 
in the  statute  of  frauds,  and  may  be 
enforced  against  the  person  maldng 
it.     Luark  et  al.  v.  Malone  et  al.,4^ 

7.  Parties, — Defenetants, — Suit  to  en- 
force such  a  promise  for  the  payment 
of  an  amount  to  be  ascertain^  by  set- 
tlement of  accounts,  it  not  appearing 
that  such  settlement  had  been  made. 

Held^  that  the  original  debtor  was  a 
necessary  party  defendant.. Pnd. 

8.  Breach  of. — ^Where  by  the  terms  of 
a  contract  between  A.  and  B.,  the 
former  was  to  deliver  to  the  latter, 
on  a  railroad  switch,  at  a  certain 
place,  within  a  specified  time,  certain 
lumber,  which  B.  was  to  there  receive 
and  measure  as  it  should  be  delivered, 
and  for  which  he  was  to  pay  a  stipu- 
lated price  to  A.; 

Held,  that  it  was  a  sufficient  defense  to 
a  suit  by  B.  against  A.  to  recover 
money  advanced  by  the  former  to 
the  latter  under  the  contract,  in  a- 
cess  of  the  price  of  the  lumber  de- 
livered, and  damages  for  the  failure 
of  A.  to  deliver  a  portion  of  said  lum- 
ber, that  A.  was  ready  and  willing  to 
deliver  the  lumber  according  to  the 
contract,  of  which  fact  he  notified 
B.,  but  that  B.  notified  A.  that  he 
need  not  deliver  the  lumber  at  said 
place,  unless  he  would  permit  B.  to 
ship  it  to  a  certain  other  place  and 
there  to  measure  and  receive  it,  and 
that  A.  had  been  at  aH  times,  and 
then  was,  ready  and  willing  to  deliver 
said  lumber  according  to  the  terms 
of  the  contract,  but  that  he  had  been 
prevented  from  so  doing  by  the  refii- 
sal  of  B.  to  measnie  and  receive  it 
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according  to  the  contract.    Sage  ei 
aL  V.  Brown^ 464 

9.  Consideration, — Certificate  of 
Scholarshij^  in  University. — In  a  suit 
on  a  pronussory  note  executed  by  the 
defendant  to  a  university  for  a  per- 
petual scholarship  therein,  the  fact 
that  no  certificate  of  scholarship  has 
liben  delivered  or  tendered  to  the  de- 
fendant cannot  constitute  a  defense. 
The  Pre^t  and  Trustees  of  Harts- 
ville  Univ.  v.  Hamilton 506 

CONTRIBUTION. 

Evidence.  —  Statute  of  Frauds.  —  A. 
conveyed  certain  real  estate  to  B.,  C, 
and  D.,  to  each  an  undivided  one- 
third  portion  thereof,  in  considera- 
tion of  the  verbal  agreement  of  said 
grantees  to  pay  a  certain  indebted- 
ness to  £.  evidenced  by  certain  com- 
mercial paper  on  which  A.  was  prin- 
cipal and  B.  surety,  but  to  which  C. 
and  D.  were  not  parties.  This  paper 
was  afterwards  renewed  by  other 
paper,  to  which  B.,  C,  and  £).,  with 
another,  became  parties,  without  A. 
The  latter  paper  was  renewed  by  a 
note  given  by  B.  and  C,  against 
whom  judgment  was  obtained  there- 
on, one-third  of  which  was  paid  by 
C.  and  the  remainder  by  B. 

Held,  in  a  suit  by  B.  against  D.  for  con- 
tribution, that  the  plaintiffs  was  enti- 
tled to  prove  the  consideration  of  said 
deed. 

Heldy  also,  that  D.  was  liable  for  con- 
tribution.    Boulden  v.  Scircle 60 

CORPORATION. 

See  City;  Constitutional  Law,  3; 
Pleading,  3j  Railroad;  Turn- 
pike. 

1.  Pleading. — In  a  suit  on  a  note  ex- 
ecuted to  a  corporation,  the  maker 
cannot  deny  the  existence  of  the  cor- 
poration at  the  time  of  the  contract; 
and  its  continued  existence  will  be 
presumed,  unless  it  be  shown  to  have 
terminated  in  some  way  known  to  the 
law.  Beaver  v.  The  Prest.  &*  Trus- 
tees of  Hartsville  Univ. 245 

2.  Same. — In  a  suit  on  a  promissory 
note  executed  to  a  corporation, 
brought  by  the  payee  against  the 
maker,  the  fact  that  the  corporation 
has  ceased  to  exist  since  the  execu- 


tion of  the  note  may  be  pleaded  in 
abatement,  but  not  in  bar.  Such  an- 
swer in  abatement  must  show  that 
the  corporation  has  come  to  an  end 
by  some  legal  process ;  the  facts  upon 
which  the  forfeiture  of  its  franchises 
might  be  declared  cannot  be  tried  in 
such  collateral  suit.  The  Preset  67* 
Trustees  of  Hartsville  Univ.  v.  Ham- 
ilton  506 

COSTS. 

See  Practice,  2. 

1.  City. — Appeal. — ^Where  in  a  prose- 
cution by  a  city  to  enforce  an  ordi- 
nance thereof  an  appeal  is  taken,  the 
city,  if  unsuccessful,  is  liable  for  costs 
in  the  appelate  court.  City  of  Ko- 
komo  V.  Wills.* 48 

2.  Draining  Association. —  Appeal 
from  Appraisers, — ^Where  on  an  ap- 
peal to  the  court  of  common  pleas 
from  the  proceedings  of  appraisers 
appointed  under  the  act  of  March 
nth,  1867,  to  enable  the  owners  of 
wet  lands  to  drain  and  reclaim  them, 
&c.  (Acts  1867,  p.  186),  the  appellee 
recovers  judgment,  he  is  entitled  to 
recover  the  costs  in  said  court,  though 
on  such  appeal  the  appellant  has  re- 
duced the  amount  allowed  against 
him  by  said  appraisers  five  dollars  or 
more.    Dearinger  v.  Pidgeway.,,^4. 

3.  Administrator. — ^Where  in  an  ac- 
tion by  an  administrator  to  recover 
damages  for  the  death  of  his  dece- 
dent caused  by  the  wrongful  act  of 

.  the  defendant,  judgment  is  rendered 
against  the  plaint  for  costs,  it  is 
error  to  direct  therein  that,  if  there 
be  no  property  of  the  decedent,  the 
costs  shall  be  levied  of  the  property 
of  the  administrator.  Evans,  Ad' 
m*x,  v.  Newland..m 112 

COUNTY  CLERK. 

See  Principal  and  Surety,  4. 

COUNTY  COMMISSIONERS. 

See  Jurisdiction,  i  ;  Highway;  Of- 
fice and  Officer,  2;  Practice,  23; 
Railroad,  5. 

County  Bonds. — Powers  of  County 
Commissioners, —  Injunction. —  The 
board  of  county  commissioners  may 
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issue  bonds  of  the  coanty  to  raise 
money  to  build,  complete,  or  repair 
county  buildings,  and  for  that  pur- 
pose have  power  to  decide  upon  the 
necessity  of  such  construction,  com- 
pletion, or  repairs,  and  that  the  reve- 
nues afforded  by  reasonable  taxation 
are  insufficient  therefor,  and  tcf  fix 
the  time  within  which  the  bonds  shall 
be  paid,  and,  in  the  absence  of  fraud, 
the  exercise  of  such  power  cannot  be 
questioned  in  a  suit  to  enjoin  the 
issuing  of  such  bonds;  but  it  is  re- 
quired by  the  statute  that  the  interest 
on  such  bonds  shall  be  made  payable 
annually;  and  if  it  be  ordered  by  the 
board  that  the  interest  be  made  pay- 
able at  shorter  periods,  the  issuing  of 
the  bonds  may  be  enjoined  at  the  suit 
of  a  citizen  and  taxpayer  of  the 
county.  English  ei  al.  v.  Smock  et 
aL 11$ 

COURT  OF  COMMON  PLEAS. 

See  iNFORMATlbH. 

CRIMINAL  COURT. 

1.  Const itutional Law, — Section  7  of 
the  act  creating  the  twenty-fourth  ju- 
dicial circuit  (Acts  1869,  Reg.  Sess. 
14)  and  section  6  of  the  act  creating 
the  twenty-seventh  judicial  circuit 
(Acts  1869,  Spec.  Sess.  48)  ore  in- 
valid, the  subject-matter  thereof  not 
being  expressed  in  the  titles  of  the 
acts  of  which  they  are  parts.  Mul- 
len v.  The  State 540 

2.  Of  Jefferson  County, — Act  Abol- 
ishing,— ^The  act  of  187 1  abolishing 
the  Jefferson  Criminal  Circuit  Court 
is  valid;  and  said  court  had  no  power, 
ailer  the  taking  effect  of  said  act,  to 
rule  upon  a  motion  in  arrest  of  judg- 
ment, or  to  render  iudgment  in  a 
cause  pending  before  it .....7^1/. 

CRIMINAL  LAW. 

See  Liquor  Law. 

I.  Venue. — Time, — There  can  be  no 
conviction  under  an  information  for 
an  assault,  where  the  State  fails  to 
prove  any  time  or  place  of  the  com- 
mission of  the  offense.  Baker  v. 
The  State, 104 

3.  Time, — Under  the  code,  as  at  com- 
mon law,  an  indictment  must  charge 


the  oliense  to  have  been  coamiitted 
on  a  particular  day  stated.  Clark  v. 
The  State 436 

3.  Same, — An  indictment  charged  tibe    • 
offense  to  have  been  conmutted  "on 
or  about  the  —  day  of  July,  1869, 
which  was  the  first  day  of  the  week, 
commonly  called  Sunday." 

Held^  that  Uie  indictment  should  h&ve 
been  quashed  on  motion,  for  failure 
to  designate  the  time  of  the  commis- 
sion of  the  offense Ibid, 

4.  Indictment. — Assault  with  Felo- 
nious Intent, — ^Since  the  taking  effect 
of  the  act  of  December  2d,  1&5  (3d 
Ind.  Stat.  258),  defining  an  assault, 
an  indictment  for  an  assault  with  in- 
tent to  commit  a  felony  must  charge 
the  assault  by  setting  forth  the  facts 
constituting  it  according  to  said  statu- 
tory definition.  Adellv,  TheState.^^ 

5.  Change  cf  Venue. — Transcript,'-^ 
Where  in  a  criminal  cause  taken  by 
a  change  of  venue  fVom  one  circuit 
court  to  anodier,  no  transcript,  or  an 
insufficient  transcript,  of  the  proceed- 
ings in  the  former  court  has  been  filed 
in  the  latter  court,  and  the  defendant 
has  moved  the  court,  for  that  rea- 
son, to  quash  the  proceeding  and  dis- 
miss him,  it  is  not  error  for  the  court 
to  permit  die  prosecuting  attorney,  on 
his  motion,  to  place  such  transcript 
on  file Ibui, 

6.  Same. — Original  Indictment. — ^Up- 
on a  change  of  venue  in  a  criminal  case 
from  one  circuit  court  to  another,  the 
transcript  of  the  proceeding  in  the 
former  court  should  show  the  trans- 
fer of  the  original  indictment  to  the 
latter  court Ibid, 

CUSTOM. 

I.  Certainty, — ^Where,  in  attempting 
to  show,  in  explanation  of  a  contract 
of  sale,  a  local  commercial  usage  thit 
cash  sales  were  not  made  for  cash  in 
hand,  but  that  payment  migifat  be 
made  afterwards  and  the  transactkni 
still  be  regarded  as  a  sale  for  cash, 
the  evidence  was  uncertain  as  to  the 
number  of  days  given  and  whether 
the  time  given  was  computed  from 
the  date  of  the  sale  or  the  date  of 
delivery,  and  showed  that  the  usage 
of  giving  time  ceased  soon  after  the 
transaction  in  question ; 

ffeldt  that  the  evidence  was  insufficient 
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to  prove  the  custom.     Tfu  Union  R. 

R,Co*etcJ,\,  Yeageretai, I 

2.  Landlord  and  Tenant. — A  stipula- 
tion in  a  lease  of  land  for  fanning, 
that  the  crop  when  harvested  shall 
be  divided  according  to  the  custom 
prevailing  among  the  £umers  of  the 
neighborhood  in  which  the  land  is 
situtated,  is  valid.  Clemy,Martin.y\i 


DAMAGES. 

See  Assault  akd  Battery. 
Excessive,     See  Sufrbmx  Court,  13. 
Measure  of.    See  Vbndor  and  Pur- 
chaser, 10. 

1.  NonUnai, — ^A  breach  of  a  contract 
renders  the  party  breaking  it  liable 
for  at  least  nominal  damages  in  a  suit 
against  him  on  the  contract  brought 
by  the  other  patty.  Rosenbaum  et  aL 
V.  McThomas 331 

2.  Excessive, — Motion  for  New  Trial, 
If  excessive  damages  oe  not  assigned 
as  a  cause  in  a  motion  for  a  new  trial, 
such  objection  is  waived Ibid, 

DECEDENTS'  ESTATES. 

See  Costs,  3;  Executor  and  Admin- 
istrator; Husband  and  Wife,  3; 
Pleading,  9. 

1.  Unclaimed  Share, — Parties,'^Rlead' 
ing, — On  final  settlement  of  a  dece- 
dent's estate,  in  the  court  of  common 
pleas,  a  sum  of  money  was  received 
by  the  clerk  of  said  court  as  the  share 
of  said  estate  belonging  to  a  nephew 
of  the  decedent,  to  be  kept  by  said 
clerk  till  said  nejphew  should  call  for 
it.  Complaint  by  some  of  the  heirs 
at  law  of  said  decedent  against  the 
administrator  of  the  estate  of  said 
clerk,  deceased,  alleging  the  receipt 
ot  said  sum  hf  the  clerk  as  above 
stated;  that  said  derk  died  without 
having  been  called  upon  lor  said  mon- 
ey by  said  nephew,  who  had  not  been 
heard  from  (or  seven  years;  and  that 
the  plaintiffs,  assummg  his  death, 
claimed  his  share  in  his  uncle's  estate. 

Ileldt  that  the  complaint  was  bad  on 
demurrer  assigning  as  causes,  that 
the  plaintiff  had  not  legal  capacity 
to  sue,  and  that  the  compuunt  did  not 


state  facts  sufficient,  &c.  Turner  et 
al,  V.  Campbell,  Adm*r 317 

2.  Transfer  of  Settlement  to  Grcuit 
•    Court, — Supreme  Court. — ^An  objec- 

tion  to  the  transfer  of  the  settlement 
of  a  decedent's  estate  from  the  court 
of  common  pleas  to  the  circuit  court 
cannot  be  made  for  the  first  time  in 
the  Supreme  Court ^Ibid, 

3.  Same. — Affidavit, — ^Where  an  affi- 
davit upon  which  such  a  transfer  has 
been  made  is  not  in  the  record,  the 
Supreme  Court  will  presume  that  the 
affidavit  was  properly  made  under  the 
statute... ^,„Ibid. 

4.  Practice, — Claim  Against  Deced- 
ent's Estate.-^yfhexe  a  complaint 
shows  on  its  face  that  the  action  is  to 
recover  a  claim  against  the  estate  of 
a  decedent, '  and  3ie  proceeding  has 
been  commenced,  not  by  filmg  a 
claim,  but  as  an  ordinary  action,  the 
suit  should  be*  dismissed  on  motion. 
Hyatt,  Adn^r,  v.  Mqfoity,  Ex'r^iS 

5.  Heir, — ^A.,  who  was  a  soldier,  be- 
ing at  home  on  furlough,  deposited 
^175  with  B.,  who  thereupon  excuted 
a  written  instrument  as  follows: 
"Due"  A.  "#175,  which  I  am  to 
pay  him  when  called  on,  and  in  case 
of  his  death,  I  am  to  pa^  it  to  his 
sister,"  C,  "or  her  guardian;  and  it 
is  further  agreed  that  I  am  not  to  pay 
any  interest  on  the  same,  unless  I 
should  use  it  my  business;  then  I  am 
to  pay  six  per  cent,  for  the  time  I  use 
it,  keeping  an  account  of  the  length 
of  time  I  use  it;"  dated,  and  signed 
by  B.  A.  returned  to  the  army,  and 
there  died,  leaving  said  sister  and  a 
brother  as  his  only  heirs  at  law,  and 
said  sum  was  paid  by  B.  to  the  guard- 
ian of  C. 

Heldp  in  a  suit  by  said  brother'  of  A. 
against  said  sister  and  her  guardian, 
to  recover  one-half  of  said  sum,  there 
having  been  no  administration  of  the 
decedent's  estate,  and  there  being  no 
debts  against  it,  that  the  plaintiff  was 
not  entitled  to  recover.  Baker  v. 
Williams  et  al, 547 

DEFAULT. 

See  Practice,  4,  5,  24. 

DEMAND. 

See  Bills  and  Notes,  3. 
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DEMURRER. 

See  Jurisdiction,  5;  Parties,  2; 
Practice,  8,  13;  Sunday;  Su- 
preme Court,  22,  23,  24. 

A  demurrer  to  an  entire  pleading 
should  be  overruled  if  such  pleading 
contain  any  good  paragraph.  Heav- 
enridge  v.  Mondy 28 

DEPOSITION. 

1.  Official  Character  of  OJJieer  Before 
Whom  Taken, — ^A  deposition  tdcen 
in  another  state,  to  be  used  in  evi- 
dence in  this  State,  is  invalid  and 
should  be  suppr^sed  on  motion,  if 
taken  before  any  other  than  an  officer 
authorized  by  our  laws  to  take  depo- 
sitions, whether  the  officer  before 
whom  it  was  taken  was  so  authorized 
by  the  laws  of  such  ftther  state  or  not, 
and  although  the  party  making  the 
motion  had  waived  dedimus  and  cer- 
tificate of  the  official  character  of  the 
officer,  and  appeared  at  the  taking 
and  offered  no  objection  then  to  the  of- 
ficial character  of  the  officer.  Thomp- 
sony.  Wilson 94 

2.  Same. — Notice  to  take  depositions 
in  another  state,  *<  before  some  officer 
authorized  to  administer  oaths."  The 
party  to  whom  notice  was  given  waived 
dedimus  and  certificate  of  the  official 
character  of  the  officer  before  whom 
the  depositions  should  be  taken.  The 
depositions  were  taken  before  one  who 
certified  that  he  was  '<  a  commissioner 
in  chancery  for  the  circuit  court,"  &c. 

Held,  on  motion  to  suppress,  that  the 
depositions  were  void  for  want  of 
authority  in  the  officer  who  took 
them .^Ibid, 

DIVORCE. 

See  Judgment,  3;  Jurisdiction,  3; 
Venue,  i. 
Alimony.     See  JOHN  v.  JOHN,  335. 

1.  Supreme  Court. —  The  Supreme 
Court  may,  upon  appeal,  reverse  a 
judgment  granting  a  divorce.  Sulli- 
van V.  Sullivan^ 368 

2.  Condonation. — Doctrine  of.  Where 
Applicable. — In  actions  for  divorce, 
the  doctrine  of  condonation  applies 
to  cruel  treatment  as  well  as  to  adul- 
tery  Ibid. 


3.  Same. —  Evidence.  —  Pleading. — 
Where  in  an  action  for  a  divorce  on 
the  ground  of  cmel  treatment,  the 
complaint  shows  a  condonation,  and 
that  the  condition,  which  constitntes 
an  element  of  condonation^  that  the 
offense  shall  not  be  repeated,  and 
that  the  foigiven  party  shall  treat  the 
other  with  kindness,  bets  been  broken, 
as  wdl  as  where  in  such  an  action 
the  condonation  is  shown  by  answer, 
and  the  violation  of  such  condition 
is  shown  by  reply,  the  plaintiff  is  en- 
titled to  introduce  evidence  of  acts 
of  cmel  treatment  before  the  condo- 
nation, as  well  as  those  after  it;  and 
it  is  not  necenaiy,  in  order  to  entitle 
the  plaintiff  to  a  divorce,  that  the  acts 
occurring  after  the  condonation 
should  of  themselves,  independent 
of  those  occuiring  before,  constitute 
a  cause  for  divorce ^I6id 

DRAINING  ASSOCIATION. 
See  Costs,  2. 

DRUNKARD. 

1.  Habitual  Drunkard. — Legislative 
Control. —  The  act  of  Man::h  9th, 
1867  (Acts  1867,  p.  109),  "to  pro- 
vide for  the  care  and  custody  of  the 
person  and  estate  of  habitual  drunk- 
ards," is  an  enactment  within  the 
power  of  the  legislature.  ^Devin^ 
Guard..,  Y.  Scott  etoL 67 

2.  Same. —  Contracts  of  Drunkards 
under  Guardianship. —  Injunction. 
An  inquisition  under  said  act  by 
which  it  is  found  that  a  person  is  an 
habitual  drunkard  and  incajMible  of 
managing  his  estate,  or  that  there  is 
danger  of  his  squandering  it,  and 
the  appointment  of  a  s^uudian  for 
him,  are  conclusive  evidence  of  the 
incapacity  of  such  person  to  make  a 
contract  while  under  such  guardian- 
ship, and  the  collection  of  a  judgment 
rendered  against  a  person  while  un- 
der such  guardianship,  the  guardian 
not  being  a  party  thereto  and  having 
no  knowledge  thereof  until  after  its 
rendition,  on  a  contract  made  by  said 
person  after  inquisition  found,  will  be 
enjoined  at  the  suit  of  the  guardian, 
when  it  does  not  aflirmativdy  appear 
that  the  contract  was  for  necessaries 
furnished  said  person,  the  guardian 
having  failed  to  make  needful  provi- 
sion  md. 
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ELECTION. 
See  City,  12;  Railroad,  7. 

1.  Afode  of  Conducting, —  Directory- 
Statutes, —  Statutes  regulating  the 
mere  mode  oC  conducting  elections  are 
directory,  and  any  departure  from  the 
prescribed  mode  will  not  vitiate  an 
election,  if  the  irregularity  does  not 
deprive  any  legal  voter  of  his  vote, 
or  admit  a  disqualified  voter  to  vote, 
or  cast  uncertamty  on  the  result,  and 
has  not  been  occasioned  by  the  agency 
of  a  party  seeking  to  derive  a  bene- 
fit from  it.  Cass  v.  The  State^  ex 
rel.  Clark 425 

2.  Same, —  Statute  Construed, —  The 
The  reason  and  spirit  of  the  statutory 
provision  on  the  subject  of  contest- 
ing elections  (i  G.  &  H.  318,  sec. 
15),  that  "no  irregularity  or  malcon- 
duct  of  any  member  or  officer  of  a 
board  of  judges  or  canvassers  shall 
set  aside  the  election  of  any  person, 
unless  such  irregularity  or  malcon- 
duct  were  such  as  to  cause  the  contes- 
tee  to  be  declared  elected  when  he  had 
not  received  the  highest  number  of 
legal  votes,"  are  applicable  to  an 
election  to  a  city  office,  as  well  as  to 
a  state,  county,  or  township  office; 
and  said  provision  announces  a  prin- 
ciple of  law  which  prevails  indepen- 
dently of  the  statute Ibid, 

ESTOPPEL. 

See  City,  1,5;  Husband  and  Wipe, 
3;  Judgment,  i;  Vendor  and  Pur- 
chaser, 3. 

yurisdiction, — Suit  before  the  mayor 
of  a  city  for  rent,  and  an  attachment 
thereunder,  on  which  was  seized  the 
property  of  the  defendant,  who  ex- 
ecuted a  delivery  bond  thcnrefor  with 
surety.  Upon  &e  defendant's  oral 
motion,  on  the  ground  that  the  title  to 
real  estate  was  involved,  the  cause 
was  certified  to  the  circuit  court,  in 
which  the  defendant  appeared,  and, 
after  taking  various  steps  in  the  cause, 
withdrew  his  appearance  and  was  de- 
faulted, and  judgment  was  rendered 
against  him  for  the  debt,  and  an  order 
was  made  for  the  sale  of  the  attached 
property. 


ffeldy  in  a  suit  on  said  bond,  that  said 
defendant  and  the  surety  on  said  bond 
were  estopped  to  deny  the  jurisdiction 
of  the  circuit  court  in  said  attach- 
ment proceeding.  BowenY,  Jieed,^yy 

EVIDENCE. 

See  Assault  and  Battery;  Bastar- 
dy; CONSroERATION,  1,  2;  CONTRACT, 

5 ;  Contribution  ;  Deposition  ;  Di- 
vorce, 3;  Judgment,  3;  Jurisdic- 
tion, 4,  5 ;  Minor,  4 ;  Principal 
AND  Surety,  3,  6;  Railroad,  10; 
Supreme  Court. 

1.  Revenue  Stamp, — Recordei^s  Cer* 
.  tificate, — ^A  certified  copy  of  the  rec- 
ord of  a  mortgage  is  not  rendered  in- 
admissible in  evidence  by  the  want 
of  a  revenue  stamp  upon  the  recor- 
der's certificate,  such  official  instru- 
ments being  exempt  from  stamp  duty. 
Howes  V,  RhoadSfAdnCr*„» 79 

2.  Foreclosure  of  Mortgage, — Pro- 
duction of  Note, — In  a  suit  by  the 
holder  of  a  mortgage  given  to  secure 
the  payment  of  a  note,  to  foreclose 
the  mortgage,  no  personal  judgment 
being  sought,  the  plaintiff  ne^  not 
produce  the  note  and  offer  it  in  evi- 
dence, if  it  be  in  the  possession  of 
thedeifendant Ibid, 

3.  Presumption  as  to  Impro^  Evi- 
dence, — ^Where  material  evidence  has 
been  improperly  admitted,  it  will  be 
presumed  that  it  influenced  the  ver- 
dict, unless  the  contrary  clearly  ap- 
pear.    Thompsonv,  Wilson 94 

4.  Admissions, —  Evidence  of  admis- 
sions of  a  party  should  be  received 
with  great  caution.  The  credibility 
of  the  witness,  his  testimony  in  proof 
of  the  admissions,  and  the  force  of 
the  admissions  when  proved,  are  mat- 
ters for  the  jury.  £vans,  Adm^x,  v. 
Newland, 112 

5.  New  Trial,-^  Weight  of  Evidence, 
When  a  verdict  is  not  sustained  by 
sufficient  evidence,  it  is  the  duty  of 
the  court  trying  the  cause  ta  grant  a 
new  trial,  upon  motion  assigning  that 
cause;  but  the  Supreme  Court  will 
not  reverse  the  ruling  of  the  court 
below  in  refusing  to  grant  a  new  trial 
on  such  ground,  unless  it  appear, 
not  merely  that  the  finding  was  con- 
trary to  the  weight  of  the  evidence,  but 
that  it  was  wrong  beyond  any  ques- 
tion whatever Ibid. 
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6.  Declaration  of  Agent, — The  decla- 
rations of  an  agent  are  not  admissi- 
ble in  evidence  in  favor  of  his  prin- 
cipal, either  before  or  after  the  death 
of  the  agent.    HcUl  v.  HttU  et  a/,2H 

7.  Admissions. —  Contrary  Declara- 
tions.— Where  the  statements  of  a 
party  have  been  proved,  as  admissions, 
and  not  with  a  view  to  impeach  him 
as  a  witness,  he  will  not  for  that  reason 
be  allowed  to  prove  his  own  state- 
ments at  other  times,  of  an  opposite 
character  and  in  hiumony  widi  his 
own  testimony- Ibid, 

8.  Pleading. — Promissory  Note. — In 
a  suit  on  a  promissory  note,  want  of 
consideration,  mistake,  or  the  ccmcur- 
rent  execution  of  an  instrument  that 
may  modify  or  control  the  l^;al  effect 
of  the  note,  cannot  properly  be  given 
in  evidence  by  the  defendant  under 
an  answer  of  payment,  and  if  given 
in  evidence,  cannot  establish  such  an 
answer.    Loutry  v.  Shane  et  al...4g^ 

9.  Slate  Courts. — Acts  of  Congress. — 
The  Congress  of  the  United  States 
cannot  control  the  rights  of  parties 
in  the  introduction  or  the  weight  of 
evidence  in  a  state  court,  against  the 
laws  of  the  state,  in  a  case  arising 
purely  under  the  laws  of  the  state 
and  properly  before  such  courL  Wal- 
lace V.  Cravens -534 

10.  Same^ — U.  S.  Revenue  Stamp. — 
The  want  of  a  United  States  revenue 
stamp  upon  an  assignment  of  a  title- 
bond  cannot  render  such  assignment 
inadmissible  in  a  state  court. Ibid. 

EXCEPTIONS. 

See  Practice,  15,  19;  Special  Find- 
ing; Supreme  Court. 

EXECUTION. 

See  ExcuTOR  and  Administrator,  2. 

EXECUTOR  AND  ADMINISTRA- 
TOR. 

See  Costs,  3;  Minor,  i,  2;  Mort- 
gage, 2. 

1.  Co- Administrators.-^  Joint  Bond. 
Where  co-administrators  execute  a 
joint  bond  as  such,  each  is  liable 
thereunder  for  the  acts  and  <Hnmis- 
sions  of  the  other.  Prichard  et  cU,  v. 
The  State,  ex  ret.  Keller  et  a/.....  137 

2.  Same^ — Suit  on  Bond. — Sureties, 


Mxeetition. — Where,  in  an  action  on 
such  joint  bond,  judgment  is  rendered 
for  the  plaintiff,  the  sureties  on  the 
bond  have  a  right  to  an  order  direct- 
ing that  the  execution  to  be  issued 
on  the  judgment  be  first  levied  on  the 
property  of  the  principals,  althongh 
one  of  the  principals  may  have  tadc- 
en  possession  ot  the  entire  assete 
of  the  estate  and  administered  the 
estate,  so  Dblt  as  it  has  been  adminis- 
tered, and  the  other  administrator  has 
never  received  any  of  said  tssdtsJbid. 

3.  Abatement. — ^The  right  ci  a  plain- 
tiff to  sue  as  an  executor  or  admin- 
istrator can  be  called  in  question  only 
by  answer  in  abatement  sworn  to. 
NoUe  v.  Libbert,  Adm^r 163 

4,  Accord  and  Satisfaction^ — ^An  ad- 
ministrator may  receive  in  satisfac- 
tion of  a  note  payable  to  him  as  ad- 
ministrator a  daun,  existing  in  ac- 
count, of  the  maker  against  a  third 
person;  but  the  maker  cannot  be  so 
released  if  there  be  no  assignment  of 
said  claim  to  the  administrator,  and 
no  agreement  by  said  third  person  to 
pay  ue  administrator^  and  said  note 
be  retained  by  the  administrator. 
Hancock^  Adm*r,  v.  Morgan  etal.^2^ 


FRAUD. 

See  Pleading,  1,3;  Vendor  and  Pui- 
CHASER,  10. 

1.  Fradulent  Conveyance. — Where  it 
is  sought  to  subject  lands  to  the  paj- 

'  ment  of  debts  because  of  a  franda* 
lent  conveyance,  it  must  be  shown 
that  the  grantee  had  notice  of  the 
fraudulent  intent.  Kyger  v.  The  F. 
Hull  Skirt  Co.  et  at. 249 

2.  Promise.'^K  representation  upon 
which  fraud  can  be  predicated  must 
be  of  an  existing  fact,  or  of  a  fact 
alleged  to  exist,  and  cannot  consist 
of  a  mere  promise.  Fouty  v.  Fmty 
etal. 433 

3.  Pleading. — Mutual  Insurance  Com- 
pany.— Premium  Note. — Suit  by  the 
receiver  of  a  mutual  insurance  com- 
pany upon  a  premium  note  executed 
to  said  company  by  the  defendant, 
whose  answer  and  cross  complaint, 
set  out  in  the  opinion  of  the  cooit, 
alleging,  at  great  length,  frauduleot 
representations  of  the  agent  of  said 
company  as  to  matters  of  law  and  of 
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fact,  &c.,  was  held  sufficient  on  demur- 
rer. 14^ hitman  v.  Meiisner  et  al.^'j. 
4.  Fraudulent  Representations. — A 
false  representation  upon  which  fraud 
may  be  predicated  must  be  of  an  ex- 
isting fact,  or  a  fact  alleged  to  exist 
at  the  time,  and  cannot  consist  of  a 
promise  to  be  performed  in  the  future 
or  of  a  false  statement  as  to  the  legal 
construction  or  effect  of  a  written 
contract  executed  by  the  person  to 
whom  the  representation  is  made  at 
the  time  of  the  making  of  the  repre- 
sentation*  The  Pres.  6*  Trustees  of 
the  Hartsville  Univ.  v.  Hamilton.^oS 


G 


GARNISHMENT. 

.S?^  Jurisdiction,  7. 

GRAVEL  ROAD. 

See  Turnpike. 

GUARDIAN  AND  WARD. 

See  Drunkard,  i,  2. 
Guardian* s  Sale,    See  Practice,  16, 

17. 

1.  Guardian  ad  Litem, — Practice, — 
Where  the  guardian  of  a  defendant 
appears  and  defends  for  his  ward,  it 
is  unnecessary  for  the  court  to  appoint 
a  guardian  dd  litem,  Hughes  v.  Sel- 
lers et  aU 337 

2.  Guardian* s  Bond. —  Removal  of 
Guardian, — ^The  failure  of  a  guard- 
ian to  give  a  bond  sufficient  to  secure 
to  his  ward,  when  the  period  of  his 
wardship  shall  terminate,  the  amount 
of  a  pension  coming  to  the  ward  from 
the  government,  b  a  sufficient  cause 
for  the  removal  of  the  guardian,  with 
out  regard  to  the  fact  Siat  the  amount 
of  the  pension  may  be  needed  for 
the  maintenance  and  education  of  the 
ward.     West  v.  Forsythe, 418 


HIGHWAY. 

See  Supreme  Court,  10. 

I.  Proceeding  to  Lay  Out, — Damages. 
A  proceeding  to  lay  out  and  establish 
a  highway  is  not  rendered  erroneotts 


by  the  fact  that  the  damages,  or  a  part 
thereof,  assessed  to  a  remonstrator, 
and  ordered  to  be  paid  to  him  out  of 
the  county  treasury,  have  been  shown, 
during  the  progress  of  the  proceed- 
ing, to  have  been  paid  into  the  treas- 
ury for  the  use  of  said  remonstrator 
by  a  petitioner  for  such  highway. 
Cummins  v.  Shields  et  a/..... 154 

2.  Same.  —  Statute  Construed, — It 
seems  that  the  provision  of  the  stat- 
ute (i  G.  &  H.  363,  sec.  i6J,that  the 
viewers,  in  laying  out  or  cnanging  a 
highway,  shall  not  run  "through  any 
person's  inclosure  of  one  year's  stand- 
mg,  without  the  owner's  consent,  un- 
less, upon  examination,  a  ^ood  way 
cannot  otherwise  be  had,"  is  proper- 
ly construed  by  adding  thereto  the 
words,  without  departing  essentially 
from  the  route  petitioned  for-,,.  Ibid, 

3.  Same, — Remonstrance, — Waiver,-^ 
In  a  proceeding  to  lay  out  and  estab- 
lish a  highway,  a  person  filed  with 
the  board  of  county  commissioners 
two  remontrances,  4e  first  relying 
upon  the  ground  that  the  proposed 
highway  was  not  of  public  utility; 
the  second  upon  the  ground  that  it 
ran  through  his  inclosed  land,  dam- 
aging him  to  the  extent  of  a  certain 
sum  specified,  and  asking  the  appoint- 
ment of  reviewers  to  assess  his  dam- 
ages; and  no  additional  defense  was 
set  up  during  the  progress  of  the  pro- 
ceeding. 

Held,  that  these  remonstr^ces  raised 
no  objection  to  the  proposed  highway 
on  the  ground  that  it  would  run 
through  Oie  remonstrator's  inclosure 
of  one  year's  standing  without  his 
consent,  and  that  a  good  way  could 
otherwise  be  had;  but,  on  tne  con- 
trary, he  thereby  impliedly  waived 
such  objection Ibid. 

4.  Appeal— In  a  proceeding  to  estab- 
lish a  highway,  an  order  of  the  board 
of  county  commissioners  refusing  to 
pay  out  of  the  county  treasury  the 
damages  assessed  by  viewers  to  one 
through  whose  land  the  road  would 
run,  is  a  sufficiently  final  decision  to 
authorize  an  appeal  to  the  circuit 
court  by  the  petitioners  for  the  estab- 
ment  of  the  highway.  On  such  ap- 
peal the  entire  proceeding  goes  to 
the  appellate  couit,  which  has  full 
power  to  make  a  final  disposition 
thereof;  and  if  the  appeal  by  said 
petitioners  be  taken  in  term,  all  the 
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adverse  parties  before  the  commis- 
sioners must  take  notice  of  the  ap- 
peal, and  the  omission  of  the  name 
of  one  of  the  appellees  in  the  title  of 
the  cause  in  the  docket  of  the  appel- 
late court  is  unimportant  Smith  et 
aL  V.  Scearce- 285 

5.  Location  of, — Petition, — A  petition 
to  the  V)oard  of  county  commission- 
ers for  the  location  of  a  public  high- 
way must  give  the  names  of  the  own- 
ers and  occupants  or  agents  of  all 
lands  over  which  the  proposed  road 
is  to  run;  and  it  is  not  a  sufficient 
designation  of  such  owners  to  say 
that  they  are  the  heirs  of  a  person 
named.  An  objection  to  tbe  petition 
because  of  its  failure  to  give  such 
names  or  a  portion  of  them  is  not 
waived  by  the  failure  to  make  it  be- 
fore said  commissioners,  but  may  be 
raised  by  motion  in  arrest  of  judg- 
ment on  appeal  to  the  circuit  court 
Hugkesv,  Sellers  et  aL 337 

6.  Same. —  Viewers, — Report  of, — In  a 
proceeding  before  the  board  of  coun- 
ty commissioners  to  locate  a  public 
highway,  the  report  of  the  first  view- 
ers appointed  is  insufficient  if  it  do 
not  show  that  they  have  laid  out  and 
marked  the  highway,  and,  when  it 
runs  upon  the  line  dividing  the  lands 
of  diflferent  proprietors,  that  they  have 
so  laid  it  out  that  each  adjoining 
owner  shall  give  half  of  the  road; 
and  second  viewers,  appointed  upon 
remonstrance  being  made,  have  no 
authority  to  lay  out  and  mark  the 
highway Ibid, 

HUSBAND  AND  WIFE. 

I.  Wife^s  Separate  Property. —  A 
married  woman,  in  1865,  loaned  to 
her  husband  a  sum  of  money  belong- 
ing to  her.  Afterwards  said  husband 
traded  a  stock  of  goods  to  a  third 
person,  in  part  payment  for  a  tract  of 
land,  the  deed  being  taken  in  the 
name  of  the  wife,  who  executed 
notes  and  a  mortgage  on  the  land  for 
the  residue  of  purchase-money,  said 
conveyance  being  procured  to  her  and 
received  by  her  m  payment  of  the 
money  so  loaned  by  her  to  her  husband. 

Hdd^  in  an  attachment  proceeding  by 
the  husband's  creditors,  that,  in  the 
absence  of  actual  fraud,  the  wife  was 
to  be  regarded  as  a  purchaser  for  a 
valuable  consideration  and  was  enti- 


tled to  hold  the  land.    Kyger  v.  Tki 
F,  Hull  Skirt  Co,  et.  al. 249 

2.  Same. — When  a  man  invests  hu 
wife's  money  in  land,  and,  without 
her  knowledge  or  consent,  takes  the 
deed  therefor  in  his  own  name,  and 
afterwards  sells  such  land,  she  is  en- 

'  titled  to  the  entire  sum  received  there- 
for.    Dayton  v.  Fisher,  Adm^r„,^^S 

3.  Same, —  EstoppeL — Decedent^  Es- 
tates.— ^Where  a  man  dies  seized  of 
land  purchased  in  part  with  his  own 
money  and  in  part  with  money  be- 
longing to  his  wife,  the  deed  being 
taken  in  his  name  without  her  knowl- 
edge or  consent,  she  is  entitled  to  re» 
cover  from  his  estate  the  amount  <^ 
her  money  so  invested;  and  in  the 
prosecution  of  such  claim  against 
said  estate  she  will  not  be  estopped 
by  the  facts  that  she  attended  a  ^e, 
made  by  the  administrator  of  said 
estate  under  an  order  of  the  proper 
court,  of  two-thirds  of  said  land,  and 
did  not  make  any  objection  to  such 
sale,  but  herself  bid  thereat,  and  that 
in  an  action  by  the  purchaser  at  such 
sale  against  her  for  partition  of  said 
land,  she  set  up  her  claim  to  an  interest 
in  said  land  beyond  her  one-third 
thereof  as  widow,  because  of  its  par- 
chase  with  her  money  in  port,  and  her 

.claim  to  such  equitable  interest  was 
disallowed,  and  partition  was  award- 
ed without  regard  thereto.. 3id. 


INFORMATION. 

See  City,  12. 

Court  of  Common  Pleas.'^yurisdiction, 
The  court  of  common  pleas  has  ju- 
risdiction of  an  information  in  the 
nature  of  a  quo  zvarranto  for  usoip- 
ing  an  office,  filed  in  said  court  upon 
the  relation  of  one  claimimg  an  in- 
terest in  the  office.  Gass  v.  7%€  State, 
ex  reL  Clark 425 

INJUNCTION. 

See  City,  i  ;  County  Commissioners; 
Drunkard,  2 ;  Judgment,  2;  Turn- 
pike, I,  2,  3;  Vendor  and  Pur- 
chaser, 4,  6. 

INSTRUCTIONS  TO  JURY. 

See  Practice,  19,  20,  a6.  Sufreks 
Court,  25. 
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INSURANCE. 

Mutual  insurance  company ^  receiver. 
See  Whitman  v.  Hall,  422 ;  Fraud, 
3- 

INTEREST. 

See  County  Commissioners. 

1.  ^'Annual  Interests  ^Construction, 
When  an  instrument  provides  for  the 
payment  of  "annual  interest,"  and  is 
silent  as  to  when  the  interest  shall  be 
paid,  it  is  payable  at  the  end  of  each 
year.  English et al.  v.  Smock et a/.ii 5 

2.  In  Advance, — It  is  not  usurious  or 
illegal  to  take  interest  in  advance  at 
the  highest  ^ate  of  interest  allowed 
^y  law.. 2bid, 

INTERROGATORIES 


To  party.    See  PRACTICE,  3. 
To  jury.     See  PRACTICE,  14;  SUPREME 
Court,  25. 

1.  To  party, —  How  Used, — ^ITie  an- 
swers of  a  defendant  under  oath  to 
interrogatories  propounded  to  him  by 
the  plaintiff,  under  section  303  of  the 
code,  cannot  be  used  in  support  of  a 
motion  to  strike  out  an  answer  of  gen- 
eral denial.  Mooney  et  at,  v.  Musser 
etal 373 

2.  To  ytiry, -^Answers, — Signing  by 
Foreman, — ^Answers  to  special  inter- 
rogatories propounded  to  a  jury  by 
the  court  arc  in  the  nature  of  a  spec- 
ial verdict  and  have  the  same  force 
and  effect,  and  they  must  be  signed 
by  the  foreman,  the  better  practice 
being  for  him  to  sign  each  answer. 
Sage  et  al,  v.  Brown 464 

3.  Same, — Either  party  has  the  right 
to  demand  that  such  interrogatories 
shall  be  fully  answered,  and  that  the 
answeis  shall  be  signed  by  the  fore- 
man ;  and  upon  such  demand  being 
made  it  is  the  duty  of  the  court  to 
keep  the  jury  together  until  the  de- 
mand be  complied  with Ibid, 


JOINDER  OF  CAUSES. 

See  Attorney's  Fees,  2;  Practice,^^. 

JOINT  CONTRACT. 


JUDGMENT. 

Demand  of.    See  Practice,  25. 
Lien  of.  See  Sheriff's  Sale,  i  ;  Prac- 
tice, 4,  s. 
Taken  through  mistake,  &*c.  See  Prac- 
tice, 9,  10,  21,  22. 
Suit  on.    See  Justice  of  the  Peace. 
Form  of.    See  Supreme  Court,  32. 


I.     yurisdiction, — Scire  Facias, — Es* 
toppel, — A  declaration   in  debt  was 
filed  in  the  circuit  court  in  1S40,  oa 
the  back  of  which  was  a  writing 
signed  by  the  defendant  and  dated 
three  days  prior  to  the  filing  of  the 
declaration,  to  the  efifect  that  he  con- 
fessed the  indebtedness  mentioned  in 
the  declaration,  to  the  amount  of  a 
certain  sum,  and  desired  that  judg- 
ment be  rendered  against  him  for  that 
amount.    The  record  stated  that  up- 
on the  filing  of  said  declaration  the 
plaintiff  proved  to  the  satisfaction  of 
the  court  by  oath  of  a  person  named 
that  said  "cognovit"  was  duly  exe- 
cuted by  the  defendant,  and  that  be 
was    still   living.     And   thereupon 
judgment  was  entered  against  the  de- 
fendant for  said  amount.    In  1S45 
said  defendant  died,  and  in  1849  ^^^ 
judgment-plaintiff  sued  out  a  scire 
facias  from  said  court  against  the  ad- 
ministrator and  heirs  of  said  decedent, 
which  was  duly  served  upon  them, 
requiring  them  to  show  cause,  if  any 
they  had,  why  execution  should  not 
be  issued  upon  said  judgment,  to  be 
levied  upon  certain  real  estate  owned 
by  the   judgment-defendant    at  his 
death.    The  administrator  and  heirs 
failed  to  appear  or  show  any  cause, 
and  the  court  awarded  execution  on 
said  judgment,  to  be  levied  on  said 
real  estate,  and  execution  was  accord- 
ingly issued,  upon  which  said  real 
estate  was  sold  by  the  sheriff  to  the 
agent  of  the  execution-plaintiff. 
Held^  in  a  suit  by  said  heirs  to  recover 
possession  of  said  land    from  the 
grantee  of  the  purchaser  at  said  sher- 
iff's sale,  that  said  original  judgment, 
it  being  evident  from  the    record 
thereof  that  there  was  neither  ser- 
vice of  process  nor  appearance  of  the 
defendant,  in  person  or  by  attorney, 
was  void;  but, 
Held^  also,  that  said  heirs  were  estopped 


IHeld^  also,  that  said  heirs  were  estopped 
by  the  judgment  on  scire  facicLS  from 
.,  _, ,  _^  controverting  the  validity  of  said  orig- 
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inol  judgment.     Comparet  et  aL  v. 

Hanna  et  ai, 74 

3.  Effect  of  Granting  New,  TVial. — 
Injunction. — ^The  granting,  onoondi- 
tionally,  of  a  new  trial  in  a  cause  as 
effectually  vacates  a  judgment  pre- 
viously rendered  therein  as  if  the 
judgment  were  set  aside  in  expeas 
terms;  and  an  injunction  will  lie  to 
prevent  the  collection  of  such  judg- 
ment Rickets  et  al,  v.  Hitchins  et 
al. 348 

3.  Review  of, — Evidence, — Divorce, — 
In  an  action  by  a  wife  for  a  divorce, 
the  plaintiff  was  granted  a  divorce, 
and  it  was  also  adjudged  that  she 
idbiould  pay  to  her  husband  a  certain 
SQpXy  and  that  he  should  at  a  certain 
date  leave  certain  land  owned  by  her 
on  which  he  was  residing.  After- 
wardsy  suit  by  her  against  him  to  re- 
view and  correct  said  decree,  so  as  to 
omit  that  portion  thereof  relating  to 
the  payment  of  money  by  her  and  to 
his  saving  said  land,  as  having  been 
entered  by  the  mistake  of  the  clerk 
and  without  the  order  of  the  court 
Upon  tilie  evidence,  showing  that  the 
pleadings  in  said  action  for  a  divorce 
involved  no  issue  except  the  question 
of  Uie  wife's  right  to  a  divorce,  and 
showing  that  in  the  minutes  of  the 
judge  on  the  court  docket,  which 
lidly  showed  the  various  steps  taken 
in  the  cause,  the  only  minute  of  the 
decree  was  "divorce  decreed  "  (though 
it  appeared  from  the  record  in  the  suit 
for  a  divorce  that  the  jury  found,  in 
answer  to  an  interrogatory,  that  be- 
fore the  suit  there  was  an  amement 
to  a  separation,  that  the  wife  agreed 
to  pay  the  husband  said  sum,  that  the 
defendant  was  therefore  entitled  to 
said  amount,  and  that  he  should  leave 
said  land  at  the  date  fixed  by  said 
decree),  together  with  the  fact  that 
on  general  principles  such  an  agree- 
ment could  not  be  enforced,  and  such 
a  decree  could  not  be  rendered  in  a 
suit  for  a  divorce; 

Htld^  that  it  was  proper  to  so  correct 
the  decree.    Hardy  v.  Kirtlctnd„^^^ 

JUDICIAL  NOTICE. 

I.  Towmhifs, — ^The  Supreme  Court 
does  not  judicially  know  the  names 
of  the  townships  composing  a  county 
in  this  State.  Bragg  et  cU  v.  The 
ComnCrsRush  Co.  et  at, 405 


2.  City.-^Mt,  ^r»oif.— It  seems  that 
perhaps  the  Supreme  Court  may  ju- 
dicially know  that  Mt.  Vernon  is  a 
city  of  less  than  ten  thousand  inhab- 
itants.    Kalbrier  v.  Leonardo, ,»^ffi 

JURISDICTION. 

See  Coin«TY  Commissioners;  Estop- 
pel; Information;  Judgmext,  i; 
Water  Craft. 

I  Courts  of  Inferior  and  Limited 
Jurisdiction,  —  Discretion,  —  When 
statutory  powers  are  conferred  upon 
a  court  of  inferior  and  limited  juris- 
diction, as  the  board  of  county  com- 
missioners, and  a  nMe  of  exerdsii^ 
'those  powers  is  prescribed,  the  mode 
prescribed  must  be  strictly  pursued, 
or  the  acts  of  such  court  will  be 
coram  non  Judice  and  void;  but 
where  such  a  court  has  been  entrusted 
with  discretionary  powers,  no  other 
court  can  interfere  with  such  discre- 
tion or  control  the  exercise  therec^, 
as  to  acts  performed  in  good  faith 
within  the  power  conferred.  £t^- 
lish  et  al,  v.  Smock  et  al, 115 

2.  Special  Appearance, — The  question 
whether  jurisdiction  of  the  person  of 
the  defendant  in  a  civil  action  has 
been  acquired  by  the  court  can  be 
raised  in  such  action,  not  by  an  attor- 
ney as  amicus  curia,  but  only  by  a 
special  appearance;  and  the  better 
practice  is  to  present  it  by  plea  in 
abatement.    BaUyy,  Sckreultr,^7J^ 

3.  Divorce, — CusUnly  of  Children, — 
Where  in  a  suit  for  a  divorce,  the 
court  having  jurisdiction  of  the  sub- 
ject-matter and  (^  the  parties,  an 
order  has  been  made  granting  the 
custod/  of  the  children  of  the  mar- 
riage to  one  of  the  parties  until  the 
further  order  of.the  court ;  afterwards, 
in  an  application  to  change  said  order, 
the  court  retains  its  jurisdiction  of  the 
subject-matter  and  of  the  parties, 
without  reference  to  chan^  of  resi- 
dence  Ibid. 

4.  Justice  of  the  Peace, — Collateral 
Proceeding,'~'y/h€Tt  the  judgment  of 
a  justice  of  the  peace  of  anoSier  state 
is  relied  upon  as  a  cause  of  action  or 
as  a  ground  of  defense,  it  must  be 
alleged,  generally,  that  the  judg- 
ment or  decision  was  duly  given  or 
made,  as  authorized  by  section  S$  of 
the  code,  or  the  facts  showii^  the 
jurisdiction  and  authority  must  be 
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Specially  set  forth;  and  in  either  case, 
where  the  allegation  of  jurisdiction 
is  denied,  the  facts  which  authorized 
the  exercise  of  jurisdiction  must  be 
proved.  The  T^W.^*  W.JR.  IV.  Co. 
V.  M'Nulty 531 

5.  Copy  of  Judgment.'-^Demurrer, — 
Where  a  judgment  is  relied  upon  as 
a  cause  of  action  or  as  a  ground  of 
defense,  and  a  copy  of  the  judgment 
filed  with  the  pleading  in  whi(£  it  so 
relied  upon  shows  upon  its  face  that 
the  judgment  is  invalid,  a  demurrer 
to  the  pleading  is  properly  sustained, 
unless  the  allegations  of  the  pleading 
would  warrant  the  introduction  of 
extrinsic  evidence  which  would  ren- 
der the  judgment  valid Ibid, 

6.  Jttsiice  ^  the  Peace. — ^A  justice  of 
the  peace  has  no  common  law  juris- 
diction in  civil  cases;  his  powers  in 
that  regard  are  statutory Ibid. 

7*  Same,  -^  Garnishment.  —  Suit  for 
work  and  labor.  Answer,  that  the 
defendant  had  been  adjudged  to  pay 
a  part  of  the  amount  of  the  plaintifi  's 
claim,  as  garnishee,  at  the  suit  of  a 
third  person,  before  a  justice  of  the 
peace  of  another  state  named,  the 
defendant  offering  to  confess  judg- 
ment for  the  residue  of  the  plaintiff's 
claim.  The  transcript  of  the  pro- 
ceeding before  said  justice  and  cer- 
tain statutes  of  said  state  were  filed 
with  the  answer,  from  which  it  did 
not  appear  that  there  was  any  notice 
to  the  defendant  in  the  principal  ac- 
tion before  said  justice;  but  it  ap- 
peared that  the  money  was  paid  vol- 
untarily, before  judgment  against  the 
principal  defendant,  and  upon  an 
insufficient  affidavit  against  the  gar- 
nishee. 

Heldf  that  the  answer  was  bad  on  de- 
murrer  « Ibid, 

JUSTICE  OF  THE  PEACE. 

See  Appeal,  3;  Jurisdiction,  4, 6,  7; 
Replevin,  i,  2,  3;  Supreme  Court, 
22. 

yttdgment. — Suit  on. — ^A  judgment  of 
a  justice  of  the  peace,  rendered 
against  a  defendant  on  his  default, 
may  be  made  the  foundation  of  aa 
action  conmienced  before  the  expi- 
ration of  ten  days  from  the  rendition 


thereof.    Fravel  v.  Springfield  Tp.^ 
LaporteCo 296 


LANDLORD  AND  TENANT. 

See  Custom,  2 ;  Parent  and  Child, 
I ;  Pleading,  2. 

Lease.  —  Construction  of. — Notice  tO' 
Quit. — ^A  lease  of  a  farm  provided, 
^t  the  tenant  was  to  have  and  hold' 
said  premises  for  one  year  from  April 
1st,  1867,  and  to  have  the  privilege 
of  said  farm  two  or  three  years,  if 
the  farm  was  for  rent,  if  the  tenant 
suited  the  landlord,  and  if  they  could, 
agree  on  the  rent.  Without  any  other 
contract,  the  tenant  continued  in 
ion  after  the  expiration  of  the 


>t  year,  the  landlord  having  told 
him  in  the  fall  of  the  second  year, 
that  he  could  not  have  the  premises 
longer,  that  he,  the  landlord,  wished 
to  take  possession  himself  in  th'e 
spring. 
Hdd^  in  a  suit  commenced  by  the  land- 
lord April  7th,  1869,  for  possession, 
that  he  was  entitled  to  recover  pos- 
session without  having  given  any  no- 
tice to  quit.  Whetstone  v.  Davis.*^VQ 

LIQUOR  LAW. 

See  Appeal,  i,  2. 

Indictment. — In  an  indictment  for  sell-- 
ing  intoxicating  liquor  without  a  li- 
cense, if  the  selling  be  charged  as  of 
a  less  quantity  than  a  quart  at  a  time, 
it  is  not  necessazy  that  it  should  also 
be  charged  that  the  liquor  sold  was 
to  be  drank  in  the  defendant's  house, 
out-house,  yard,  garden,  or  the  ap- 
purtenances thereto  belonging.  Com- 
pher  V.  The  State,  18  Ind.  447,  ex- 
plained.    Oarkv,  The  State...,.^2l^ 


MANDATE. 
See  City,  13;  Contract,  5* 

MINOR. 
See  Parent  and  Child,  2. 
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1.  Mortgage, — Where  a  mortgage  was 
made  to  one,  the  money  secured 
thereby  being  payable  to  another,  a 
minor,  who  afterwards  died  before 
reaching  majority; 

Hdd^  in  a  suit  by  the  administrator  of 
said  minor  to  foreclose  the  mortgage, 
that  the  complaint  was  not  bad  for 
failing  to  allege  that  the  minor  ac- 
cepted of  and  assented  to  the  con- 
tract.    Nolte  V.  Libbert,  Adn^r^l^^ 

2.  Same, — ^Where  a  mortgage  was 
given  to  secure  the  payment  of  money 
to  one,  at  the  time  a  minor,  when  he 
should  arrive  at  the  age  of  twenty- 
one  years,  and  he  died  before  reach- 
ing Uiat  oge ; 

Heidf  that  an  action  on  the  mortgage 
could  be  maintained  by  the  personal 
representative  of  said  minor,  com- 
menced at  the  time  when  the  latter, 
if  living,  could  have  brought  the 
suit Ibid, 

3.  Suit  for  Services. — Set-  Off, — ^In  an 
.    action  to  recover  for  work  and  labor 

done  by  the  plaintiff  for  the  defen- 
dant at  the  request  of  the  latter  while 
the  former  was  a  minor,  he  may  re- 
cover whatever  such  services  were 
reasonably  worth,  not  being  bound 
by  any  special  contract  as  to  the  time 
he  was  to  work  or  the  amount  to  be 
paid  him  for  his  services;  and  the 
defendant  may  set  off  against  the 
amount  so  recovered  the  reasonable 
value  of  necessaries  furnished  the 
plaintiff  during  the  period  of  such 
service,  such  as  food,  clothing,  school- 
ing, &c.     Meredith  v.  Crarwford^y^ 

4.  Same, — Evidence, — On  the  trial  of 
such  an  action,  the  value  of  clothing 
furnished  by  the  defendant  to  the 
plaintiff  being  in  issue,  the  defendant 
asked  a  witness  the  following  ques- 
tion :  "Are  you  acquainted  with  the 
cost  of  fumi^ing  necessary  clothing 
per  year  for  a  girl  of  the  age  and  size 
of  the  plaintiff,  during  the  years  she 
resided  at  the  defendant's  house?'' 
And  the  court  refused  to  allow  the 
question  to  be  answered. 

Heldy  that  this  was  not  error Ibid^ 

MISJOINDER  OF  CAUSES. 

See  Practice  2. 

MORTGAGE. 

Set  Evidence,  i,  2;    Minor,  i,  2; 


Sheriff's  Sale;  Vendor  and  Pur- 
chaser, I. 

t.  Chattel  Mortgt^e, —  Vessel  of  Vm- 
ted  States.-^yfhcn  before  a  vessel 
has  been  registered  or  enrolled  as  a 
vessel  of  the  United  States,  a  mort- 
gage is  executed  thereon  and  did^ 
recorded  according  to  the  law  of  this 
State,  it  will  be  valid  against  a  per- 
son purchasing  such  vessel,  for  value 
and  without  actual  notice  of  the 
mortgage,  after  the  vessel  has  been 
enroUed  in  the  office  of  the  surveyor 
of  a  port  of  delivery,  although  the 
mortgage  be  not  recorded  in  said 
office.   Stinson  v.  Miner 89 

2.  Administrator, — ^Where  a  mortgage 
is  executed  to  one  to  secure  money  to 
be  paid  to  another,  the  latter,  if  alive, 
can  maintain  a  suit  to  foreclose  the 
mortage,  and  if  he  be  dead,  the  ac- 
tion is  properly  brought  by  hjs  ad- 
ministrator. Nolte  V.  Lidberf,  Ad- 
ministrator,  163 

3.  Foreclosure, — Pleading. — Descrip- 
tion of  Lands, — Suit  to  foreclose  a 
mortage,  the  complaint  all^;ing, 
that  on,  &c.,  the  defendant  conveyed, 
warranted,  and  mortgaged  to,  &C., 
certain  tracts  of  land  accozately  de- 
scribed, to  secure  a  debt  evidenced 
by  said  mortgage,  a  copy  of  which 
was  filed  with  the  complamt,  the  only 
description  of  the  lana  contained  in 
the  mortgage  being,  "ninety-nine 
acres  and  7^100  this  day  deeded  to 
him.'*  It  was  not  further  alle<;cd 
that  the  land  described  in  tie  com- 
plaint was  the  same  as  the  land  so 
described  in  the  mortgage,  or  that  it 
was  the  land  described  in  the  deed 
referred  to  in  the  mortgage  ;  nor  was 
said  deed  set  out;  nor  was  the  de- 
scription contained  in  said  deed 
shown. 

Held,  on  demurrer,  that  the  complaint 
was  bad  fcr  want  of  sufficient  de- 
scription   of   the    land    mortgaged. 

Ibid. 

4.  yudgntent  Lien, — Redemption. — 
Act  of  1861. — Where  a  mortgage  on 
real  estate  is  foreclosed,  and  the 
property  is  sold  under  the  decree, 
there  being,  at  the  conmiencement  of 
the  suit,  a  judgment  lien  on  said  real 
estate  junior  to  said  mortgage,  and 
the  judgment  creditor  not  bdnc  a 
party  to  the  foredosure  suit,  liis 
ri^its  axe  not 'affected  by  the  fore- 
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closure  and  sale,  and  the  provisions 
of  the  redemption  law  of  June  4th, 
1861  (2  G.  &  H.  251),  do  not  apply 
to  him  or  affect  him  as  to  such  sale. 
An  execution  issued  on  said  judgment 
before  the  expiration  of  the  statutory 
lien  of  the  same,  and  after  the  expi- 
YatioB  of  one  year  from  said  sale,  the 
property  not  having  been  redeemed, 
and  a  deed  therefore  having  been 
executed  by  the  shcrifT  to  the  pur^ 
chaser,  may  be  levied  upon  said  real 
estate,  and  the  same  may  be  sold 
thereunder,  subject  to  said  mortgage 
as  if  it  had  not  been  foreclosed. 
Holmes  ^t  al.  v.  By  bee  et  aL^ 262 

5.  Same, — Junior  Mortgage^ — Under 
circumstances  similar  to  these,  the 
rights  of  a  junior  mortgage  creditor 
would  be  essentially  the  same  as 
those  of  a  junior  judsment  creditor. 

Ibid, 

6.  Foreclosure^ — Priority  of  Lien.—^ 
A.  sold  certain  real  estate  to  B.,  to 
whom  he  gave  a  title  bond  therefor, 
and  B.  assigned  and  delivered  said 
title  bond  to  a  certain  firm  to  secure 
an  indebtedness  of  IX  to  said  firm. 
Afterwards  B.  executed  a  mortgage 
on  said  real  estate  to  C,  who  assigned 
U  to  D,  Subsequently,  A.,  having 
been  paid  for  the  land,  conveyed  it  in 
fee  simple  to  the  wife  of  C,  said  firm 
surrendering  to  A.  the  title  bond  and 
accepting  from  C  and  wife,  for  the 
debt  due  said  firm,  less  a  part  thereof 
thrown  off,  a  note  and  mortgage  on 
said  land,  which  note  and  mortgage 
was,  for  convenience,  taken  in  the 
name  of  one  of  the  partners,  this 
arrangement  being  made  by  the  con- 
sent of  B.,  C.  and  wife,  and  said 
firm ;  D«  having  no  knowledge  of  the 
transaction,  and  said  firm  having  no 
actual  knowledge  of  said  mortgage 
held  by  D.,  which  had  been  recorded. 

J/eld,  that  the  lien  of  said  mortgage 
made  to  said  partner  was  prior  to  that 
made  to  C.  and  assigned  to  D.  Cal- 
vert \.  Landgraf  et  oL. 388 

MOUNT  VERNON, 
See  Judicial  Notice,  2. 

N 

NEW  TRIAL. 
See  Damages,  2;  Evidekce,  5;  Judg- 


ment, 2;  Practice,  19;  Speoal 
Finding, 2;  Supreme  Court;  Ver- 
dict. 

1.  As  cf  Hight. — ^Where  a  new  trial 
is  granted  as  of  right,  under  section 

601  of  the  code,  at  a  term  after  that 
at  which  the  judgment  was  rendered, 
the  party  against  whom  the  new  trial 
is  granted  cannot  be  required  to  go  to 
trial  at  the  term  at  which  the  new 
trial  is  granted.  Skeen  et  ux,  v. 
A/uirctal. 310 

2.  Same. — Notice, — Statute  Construed, 
The  notice  contemplated  by  section 

602  of  the  code  is  to  be  given  after 
the  application  for  a  new  trial  has 
been  granted ^n.,.Ibid. 

3.  Same. —  When  to  be  Granted. — In 
a  suit  by  the  purchaser  of  real  estate 
in  possession  under  the  contract  of 
purchase,  to  compel  the  vendor  to 
make  a  deed  therefor  to  the  plaintiff 
and  accept  from  him  a  mortgage  for 
unpaid  purchase-money,  and  to  set 
aside  as  void  a  deed  made  by  the 
Auditor  of  State  for  said  land  sold  at 
a  sinking  fund  sale,  for  having  been 
procured  by  fraud,  and  enjoin  the  ex- 
ecution of  a  writ  of  possession  issued 
by  said  auditor,  judgment  was  ren- 
dered against  the  defendants. 

Held,  that  the  defendants  were  entitled 
to  a  new  trial  as  of  right,  under  sec- 
tion 601  of  the  code Ibid. 

non  compos  mentis. 

See  Unsound  Mind. 

NUNC  PRO  TUNC  ENTRY. 

See  Practice,  16, 17. 


OFFICE  AND  OFFICER. 

1.  Compensation  of  Public  Officer. ^^ 
The  compensation  of  public  officers 
is  fixed  and  regulated  by  statute ;  and 
in  the  absence  of  a  statute  giving 
compensation,  none  can  be  recovered. 
Board  of  Comm^rs  of  Jay  Co.  v, 
Templer 322 

2.  Same. — Prosecuting  Attorney. — A 
county  is  not  liable  to  pay  a  prosecu- 
ting attorney  for  services  rendered  by 
him  as  prosecuting  attorney,  at  the 
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request  of  the  county  commissioners 
made  of  him  as  such  attorney,  in 
prosecuting  a  suit  and  obtaining  judg- 
ment against  a  defaulting  officer  and 
his  sureties Ibid. 

OFFICIAL  BOND. 

See  Principal  akd  Surety,  4;  Town- 
SHIP  Trustee. 

OPEN  AND  CLOSE. 

See  Practice,  12,  18. 


PARENT  AND  CHILD. 
See  Jurisdiction,  3. 

1.  Occupation  of  Heal  Estate  by  Per- 
mission.— ^Where  a  son,  in  consider- 
ation of  natural  love  and  affection,  per- 
mits his  mother  to  occupy  real  estate 
owned  by  him,  without  any  agree- 
ment or  understanding  that  she  shall 
pay  rent,  the  law  will  not  imply  a 
promise  by  her  to  pay  rent  Wills 
V.  Wills 106 

2.  Custody  of  Minor. — Indiana  Sol- 
diers and  Seamen* s  Home. — On  the 
6th  of  November,  1S68,  a  minor,  an 
orohan  child  of  a  deceased  Indiana 
soldier,  was  received  into  the  Indiana 
Soldiers  and  Seamen's  Home,  upon  a 
written  instrument  signed  by  the 
mother  of  said  child,  reciting,  that 
she  thereby  surrendered  said  child 
''to  the  care  and  guardianship"  of 
the  trustees  of  said  Home,  to  be 
under  the  control  of  said  trustees,  to 
do  with  said  child  as  they  might 
think  best  for  the  interest  of  the  child, 
without  specifying  any  time  during 
which  the  child  should  so  remain. 

ffeldf  that  in  the  absence  of  anything 
showing  that  the  mother  was  not  a 
suitable  person  to  have  the  custody 
of  the  person  of  said  minor,  she  was 
entitled  to  regain  such  custody  at  any 
time.     Wishardv.  Medaris 168 

PARTIES. 

See  Attorney's  FEes,  2;  Contract, 
7;  Decedents'  Estates,  i;  Exec- 
UTOR.ANQ  Administrator,  2;  Mi- 
nor, 1,2;  Mortgage,  2;  Vendor 
and  Purchaser,  8;  Witness. 

l^    Trustee  of  Express  Trust.^SrnX  by 


A.  on  a  promissory  note  made  paya* 
ble  to  A.  (for  B.)  or  order. 

Held,  that  A.  was  the  trustee  of  an  ex- 
press trust  within  the  statutory  defini- 
tion, and  the  action  was  properly 
brought  in  his  name.  Heavenridge 
v.  Mondy.* ......28 

2.  Assignor. — Demurrer. — ^In  a  suit  en 
a  note  and  mortgage  by  one  to  whom 
they  have  been  assigned,  not  by  in- 
dorsement, but  by  a  separate  instru- 
ment, the  assignor  should  be  made  a 
defendant,  to  answer  as  to  the  assign- 
ment ;  and  if  he  be  not  made  a  party, 
the  defect  may  be  reached  by  demur- 
rer assigning  a  defect  of  parties  de- 
fendants, but  not  by  demorrer  assign- 
ing want  of  sufficient  facts.  Strong 
v.  Downing, 30Q 

PARTNERSHIP. 

1 .  Sale  of  Partner's  Interest  to  kis  Co- 
partners.— Partnership  Debts. — One 
of  a  firm  composed  of  two  partnexs 
sold  hb  interest  in  the  partnership  to 
his  copartner,  the  contract  of  sale  not 
containing  any  provision  that  die 
buyer  should  pay  the  debts  of  the 
finn,  or  that  the  seller  should  receive 
any  certain  sum,  but  it  being  stipo- 
lated  in  said  contract  that  the  seller 
was  to  be  paid  in  notes  and  accounts 
belonging  to  the  firm,  and  for  any 
excess  due  him  over  and  above  said 
notes  and  accounts  the  buyer  was  to 
execute  his  promisory  notes  to  the 
seller. 

Held,  in  an  action  by  the  seller  against 
the  buyer  for  the  failure  of  the  latter 
to  perform  his  part  of  the  contract, 
that  the  facts  that,  at  the  time  of  the 
sale,  the  firm  was  indebted  in  a  sum 
greater  than  its  entire  assets,  and  tibit 
said  indebtedness  had  been  paid  by 
the  defendant,  constituted  a  good  de- 
fense.    Coffin  v.  Mitchell, ..^93 

2.  /lights  of  Partners  Between  Them- 
selves. — Shares  of  Stock. — Settlement 
upon  Dissolution. —  Pleading. — A., 
B.,  and  C.  became  partners,  under  an 
agreement  by  which  they  were  to 
contribute  equally  to  the  capital  stock, 
which  was  to  be  a  certain  amount 
A.  and  B.  contributed  their  full  shares, 
and  C  contributed  one-half  of  his 
share  and  was  to  contribute  the  other 
half  in  one  year.  The  firm  purchased 
real  estate,  machinery,  «nd  materials, 
and  engaged  in  business.    The  part- 
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nership  was  dissolved  before  the  ex- 
piration of  one  year  by  the  death  of 
A.,  and,  by  consent  of  all  the  parties 
in  interest,  B.  closed  up  the  business, 
after  the  expiration  of  one  year  from 
the  commencement  of  the  partner- 
ship. The  partnership  liabilities 
were  all  paid  out  of  the  personal  as- 
sets of  the  firm,  without  resort  to  said 
real  estate.  B.,  C,  and  the  heir  of 
A«  sold  said  real  estate,  each  separ- 
ately selling  one-third  thereof  and 
receiving  for  himself  the  considera- 
tion of  the  sale  of  such  interest  In 
a  suit  by  B.  against  C.  and  the  ad- 
ministrator of  Sie  estate  of  A.  to  com- 
pel an  accounting  and  settlement  of 
the  partnership  affairs,  and  to  obtain 
distribution,  C.  not  having  paid  in 
more  than  his  said  one-half  of  his 
share  of  the  capital  stock; 

Heldy  that  the  complaint  was  not  bad 
on  demurrer  for  failing  to  set  forth 
and  account  for  the  purchase-money 
received  by  the  partners  upon  their 
several  sales  of  said  real  estate,  or 
because  the  plaintiff  did  not  therein 
offer  to  account  for  the  consideration 
of  his  sale  of  one-third  of  said  land. 

Heldy  also,  that  C.  was  not  entitled  to 
share  equally  with  his  copartners  in 
the  profits  or  assets  of  the  partner- 
ship without  contributing  his  full 
share  of  the  capital  stock,  and  that, 
therefore,  in  such  adjustment  the  bal- 
ance of  capital  stock  unpaid  by  him 
should  be  accounted  against  him. 
Smith  V.  Hazelton  et  al, 481 

PATENT  RIGHT. 

See  Bills  and  Notes,  5 ;  Considera- 
tion, I. 

PLEADING. 

See  Arbitilation  and  Award,  3; 
City,  1,6;  Consideration,  2 ;  Cor- 
poration, I,  2;  Decedents'  Es- 
tates, I,  2;  Demurrer;  Divorce, 
3;  Evidence,  8;  Fraud,  3;  Juris- 
diction, 4,  5,  7 ;  Minor,  i  ;  Mort- 
gage, 3;  Practice,  7,  8;  Princi- 
pal AND  Surety,  3,  6;  Railroad, 
8;  Replevin,  2;  Res  Adjudicata; 
Sunday;  Tender  ;  Township  Trus- 
tee; Unsound  Mind,  3;  Vendor 
AND  Purchaser,  8. 

I.  Fraud, — Fraud  cannot  be  pleaded 
without  stating  the  facts  constituting 
iL    Ham  V.  Grev£  tt  4iL^* i§  ^ 


2.  Implied  Promise. — Under  our  code, 
where  a  complaint  for  use  and  occu- 
pation  of  r&d  estate  allies  facts 
from  which  the  law  will  infallibly 
imply  a  promise  to  pay  for  such  use 
and  occupation,  it  is  not  necessary 
that  it  should  allege  a  promise  or  an 
indebtedness.     Wills  v.  Wills. ....loib 

3.  Fraud. —  Promissory  Note, —  Suit 
by  the  president  and  trustees  of  a 
university  on  promissory  notes  exe- 
cuted by  the  defendant  to  the  plain- 
tiff. Aiiswer,  that  the  notes  were 
given  upon  the  representation  of  the 
plaintiff's  agent  to  the  defendant, 
that,  by  the  execution  of  the  notes, 
he  would  become  entitled  to  a  per- 
petual scholarship  in  said  university, 
and  be  entitled  to  send  a  scholar  to 
said  university  free  of  further  cost  or 
charge  of  any  kind ;  that  the  officers 
of  said  school  were  prepared  to  fur- 
nish employment  to  all  pupils,  by 
which  they  could  pay  their  board  and 
all  other  expenses;  that  the  school 
was  conducted  on  such  a  plan  that 
the  cost  of  the  scholarship  was  all 
that  was  required  to  be  paid  by  its 
patrons ;  that  the  school  was  the  best 
in  the  State;  that  its  professors  and 
teachers  were  as  competent  as  those 
of  any  other  institution  of  learning 
in  the  State ;  that  the  school  buildings 
were  in  good  repair,  and  fitted  up 
with  a  view  to  the  health,  comfort, 
and  convenience  of  the  scholars ;  that 
the  society  of  the  neighborhood  was 
of  the  highest  moral  character;  that 
the  grounds  and  lands  belonging  to 
the  school  and  adjoining  its  buildings 
were  under  a  high  state  of  cultiva- 
tion and  improvement;  that  the  stu- 
dents were  constantly  under  the,  care 
and  charge  of  the  officers  and  teach- 
ers of  the  school,  and  furnished  with 
boarding  on  the  premises;  that  the 
table  of  the  boarding  departinent  was 
constantly  supplied  with  a  sufficient 
amount  of  wholesome  and  nutritious 
food;  that  every  care  was  taken  to 
preserve  the  health  and  elevate  the 
morals  of  the  students,  and  render 
their  school  life  pleasant  and  home- 
like; and  it  was  alleged  that  the  school 
was  organized  and  conducted  under 
the  control  of  a  certain  religious  or- 
ganization, of  which  said  agent  was 
a  preacher  and  the  defendant  a  mem- 
ber; that  defendant  could  not  read 
or  write;  that  relying  on  the  repre- 
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sentations  of  said  agents  and  placing 
confidence  in  him  as  a  minister  of  tiie 
gospel,  and  believing  in  his  honesty 
and  integrity,  the  defendant  was  in- 
duced by  sudi  representations  to  sign 
said  notes,  and  did  so  solely  in  con- 
sequence thereof;  and  that  said  rep- 
resentations were  false  and  fraudu- 
lent. 

Held^  that  the  answer  was  good  on  de- 
murrer. 

Held^  also,  that  the  facts  that  a  certifi- 
cate for  the  scholarship  was  to  be 
issued  to  the  maker  of  said  notes,  and 
that  diis  had  not  been  done,  could 
not  constitute  a  defense  to  a  suit  on 
the  notes. 

HeUi  also,  that  an  answer  alleging  that 
the  plaintiff  falsely  and  fraudulently 
represented  to  the  defendant  that  he 
should  not  be  required  to  pay  the 
principal  of  the  notes,  but  only  the 
interest  thereon,  was  bad  on  demur- 
rer. Beaver  v.  The  President  and 
Trustees  of  Hartsville  Univ 245 

4.  Consideration, — It  is  a  good  an- 
swer to  a  suit  on  a  prommissory  note, 
by  the  payee  against  the  maker,  that 
it  was  executed  without  any  consid- 
eration...  Ibid. 

5.  Abatement. — Another  Action  Pend- 
ing,— Appeal. — In  a  suit  s^gainst  the 
board  of  county  conmiissioners,  for 
medical  services  rendered  by  the 
plaintiff  to  the  poor  of  a  certain  town- 
ship upon  the  employment  of  the 
township  trustee,  an  answer  setting  up 
the  fact  that  the  plaintiff  has  pre- 
sented said  claim  to  said  board  for 
allowance  and  has  appealed  from  the 
decision  of  the  board  thereon,  and 
that  the  appeal  is  still  pending,  must 
show  the  perfecting  of  such  appeal 
according  to  the  statute.  Such  an 
answer,  and  also  an  answer  that  said 
claim  has  been  presented  by  the 
plaintiff  to  said  bo^  for  allowance 
and  is  still  pending  before  the  board, 
are  answers  in  abatement,  and  must 
be  verified  by  affidavit.  Connors  of 
Morgan  Co.  v.  Holman  eta/....,.u2$6 

6.  Counter  Claim. — Suit  on  an  account 
for  advancements  made  by  the  plain- 
tiff as  factor  of  the  defendant,  upon 

.  a  quantity  of  leather  consigned  by  the 
plaintiff  to  the  defendant  for  sale. 
Answer,  that  the  plaintiff  was  acting 
as  factor  of  the  defendant,  and  as 
such  had  in  his  possession  a  certain 
large  quanity  of  the  defendant'^  leath^ 


er  of  a  certain  value;  that  beibre  that 
time  the  plaintiff  had  been  instructed 
by  the  defendant  not  to  sell  said 
leather  for  less  than  thirty  cents  per 
pound  over  and  above  aU  costs  and 
charges;  but  that  in  violation  of  sudi 
instruction,  the  plaintiff  sold  said 
leather  for  thirty  cents  per  pound, 
subject  to  all  costs  and  cfaaxges, 
wherefore  the  price  of  the  leather  was 
reduced  to  twenty  cents  per  pound, 
above  costs  and  charges;  and  the 
answer  claimed  damages  in  a  certain 
sum  as  a  counter  claim,  asking  judg- 
ment, &c. 
ffeldf  that  the  answer  set  np  a  good 
counter  claim.  Mooney  et  air.  Mm- 
ser  etal..^ -—373 

7.  Consideration. — To  show  a  consid- 
eration for  an  agreement,  in  a  plead- 
ing, it  is  not  si&cient  to  allege  that 
the  agreement  was  for  a  valuable  con- 
sideration ;  but  (he  facts  with  refer- 
ence to  the  consideration  must  be  set 
out.     Brush  V.  Ranty .^.16 

8.  Promissory  Note^  Without  DaU.— 
In  a  suit  on  a  promissory  note  with- 
out date,  but  having  seven  months 
from  its  execution  to  run,  the  com- 
plaint set  forth  the  note  and  allied 
that  it  was  made  at  a  certain  date, 
being  more  than  seven  months  prior 
to  the  commencement  of  the  action. 

Held^  that  the  complaint  sufficiently 
showed  that  the  note  was  due  when 
the  suit  was  commenced.. Ibid. 

9.  Written  Instrument. — In  a  suit  on 
a  promissory  note  executed  by  the 
defendant  to  the  husband  of  the  plain- 
tiff, the  complaint  alleged  that  said 
husband  died  testate;  that  by  his  will 
he  gave  to  the  plaintiff  all  his  estate 
after  the  payment  of  the  debts;  that 
the  estate  had  been  finally  settled  by 
the  executor,  leaving  said  note  as  a 
part  of  the  property  bequeathed  to  her. 

Hddi  that  the  complaint  was  not  insuf- 
ficient because  said  will  or  a  copy 
thereof  was  not  filed  with  it.  A>/- 
son  V.  Myers -.>-43i 

10.  Matters  of  Law.  A  paragraph  of 
answer  in  which  the  defendant  }Jeads 
matter  of  law  merely,  shonld  be 
stricken  out  on  motion  of  the  plain- 
tiff.  HoTtfes  et  al.  v.  Coombs  et  a/1455 

POOR. 

Set  PLEADIlfG,.  5. 
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Physician, — ^Where  medical  services 
are  rendered  by  a  physician  to  per- 
sons as  poor  persons  of  a  township 
in  pursuance  of  an  employment  by 
the  proper  township  trustee,  such 
employment,  in  the  absence  of  fraud 
or  collusion,  is  conclusive  in  a  suit 
to  enforce  the  collection  of  the  claim 
against  the  county  for  such  services, 
without  regard  to  the  question  wheth- 
er such  persons  were  properly  entitled 
to  such  services  under  the  poor  laws 
or  not.  Common  of  Morgan  Co,  v. 
Holman  et  aU 256 

PRACTICE. 

See  Appeal;  Attorney;  Damages,  3; 
Guardian  and  Ward,  i;  Inter- 
rogatories ;  JUDGBfENT;  Justice  of 
THE  Peace;  New  Trial;  Parties; 
Special  Finding  ;  Supreme  Court  ; 
Venue;  Verdict. 

1.  Demurrer.^^K  demurrer  to  an  en- 
tire pleading  should  be  overruled  if 
such  pleading  contain  any  good  par- 
graph.    Heavenridge  v.  Mondy,,.:A 

2.  Misjoinder  of  Cntf^x.*— The  joinder 
of  a  cause  of  action  sounding  in  tort 
with  one  sounding  in  contract  is,  un- 
der the  code,  good  ground  for  a  de- 
murrer assigning  a  misjoinder  of 
causes  of  action;  and  where  such  a 
demurrer  to  a  complaint  has  been 
properly  sustained,  the  plaintiff  can 
not  successfully  complain  in  the  Su- 
preme Court  of  the  action  of  the  court 
below  in  thereupon  rendering  judg- 
ment against  him  for  costs,  i^ere  he 
merely  excepted  to  the  ruling  on  the 
demurrer,  but  interposed  no  objection 
to  the  judgment,  and  took  no  step  for 
a  separation  of  ^e  causes.  Boytr  v. 
Tiedeman 72 

3.  Inferrogatories.^The  answers  made 
by  a  party  under  oath  to  interroga- 
tories propounded  by  the  opposite 
party,  as  provided  by  section  303  of 
the  code  (2.  G.  &  H.  189),  cannot 
be  used  by  the  court  on  a  motion  to 
strike  out  a  pleading  as  a  sham  which 
Is  good  on  its  face.  Such  answers 
can  be  used  only  on  the  trial,  and 
then  only  at  the  option  of  the  party 
who  has  required  them.  Boggess  v. 
Davis • 82 

4.  Suit  on  yoint  Contract,'-^yMdg- 
meni, — Motion  to  Set  Aside  Judg- 
ment, — In  an  action  against  A,  B.» 


and  C.  on  their  joint  note,  all  the  de- 
fendants having  appeared,  A.  and  B. 
were  defaulted;  whereupon,  without 
any  issue  of  fact  as  to  C.  or  further 
notice  of  him  than  overruling  a  de- 
murrer filed  by  him  to  the  complaint, 
final  judgment  was  taken  against  A. 
and  B.  alone,  on  their  default.  Af- 
terwards, during  the  term,  A.  and  B. 
appeared  and  made  a  motion  in  writ- 
ing to  set  aside  the  default  and  judg- 
ment, assigning  therein  as  cause,  that 
the  proceeding  of  the  court  in  ren- 
dering final  judgment  against  them 
was  irregular  and  contrary  to  law; 
and  they  stated  verbally  to  the  court 
(as  shown  by  bill  of  exceptions)  the 
particulars  of  the  iir^ularity  and  il- 
legality of  the  proceeding. 

Held^  that  the  judgment  against  A.  and 
B.  was  erroneous. 

Held^  also,  that  the  objection  to  the 
judgment  was  sufficiently  brought  to 
the  attention  of  the  court.  In  sudi 
case  the  motion  need  not  be  in  writ- 
ing. Mulkndore  et  al.  v.  Silvers 
etai,^ 98 

5f  Motion  Embracing  Independent 
Matters. — ^Where  a  motion  to  set 
aside  a  default  and  the  judgment 
rendered  thereupon  is  well  taken  as 
to  the  judgment,  but  not  as  to  the  de- 
fault, it  should  be  sustained  as  to  the 
judgment  and  overruled  as  to  the  de- 
fault only.. Ibid. 

6.  New  Trial. —  Weight  of  Evidence. 
When  a  verdict  is  not  sustained  by 
sufficient  evidence,  it  is  the  duty  of 
the  court  trying  the  cause  to  grant  a 
new  trial  upon  motion  assigning  that 
cause;  but  the  Supreme  Court  will 
not  reverse  the  ruling  of  the  court 
below  in  refusing  to  grant  a  new  trial 
on  such  ground,  unless  it  appears,  not 
merely  that  the  finding  was  contrary 
to  the  weight  of  the  evidence,  but 
that  it  was  wrong  beyond  any  ques- 
tion whatever.  Evans^  AdnCx^  v. 
Newland 112 

7.  AppeaL-^Pleading  Stricken  Out. 
Where  a  pleading  has  been  erro- 
neously stricken  out,  the  error  is  not 
available  on  appeal  if  the  same  mat- 
ter has  been  incorporated  in  an 
amended  pleading  afterwards  filed 
and  not  rejected.  Irvinson  etux.  v. 
Van  Piper. 148 

8.  IVaiver. — Demurrer.  —  Reply.  — 
Where  a  defendant  voluntarily  goes 
to  trial   without  having  made  any 
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question  as  to  the  state  of  the  plead- 
ings, he  thereby  waives  the  decision 
of  Uie  court  upon  a  demurrer  filed  to 
a  paragraph  of  his  answer  and  un- 
decided, and  waives  a  reply  not  filed 
whidi  otherwise  might  have  been  re- 
quired M Ibid, 

9.  Judgment  Taken  Through  Mis- 
take,  6f*c. — ^Where  proper  cause  is 
shown  for  relief  from  a  judgment  ta- 
ken against  a  party  through  his  mis- 
take, inadvertence,  surprise,  or  ex- 
cusable neglect,  under  the  act  of 
March  4th,  1867,  (3  Stat.  373)  it  is  not 
in  the  discretion  of  the  court  to  refuse 
the  relief.    Phelps  v.  Osgood. 1 50 

10.  Same.  —  Affidavit.  —  A  cause  at 
issue  was  called  for  trial,  and  neither 
the  defendant  nor  his  attorneys  ap- 
pearing, the  default  of  the  defendant 
was  entered,  and  the  cause  was  sub- 
mitted to  the  court  for  trial.  Find- 
ing and  judgment  for  the  plaintiff. 
Four  days  afterwards,  during  the 
same  term,  the  defendant  moved  to 
set  aside  tbe  default  and  judgment, 
and  for  a  new  trial,  and  filed  in  sup- 
port of  the  motion  the  affidavit  of  one 
of  his  attorneys,  who  stated  therein, 
that  he  was  one  of  the  attorneys  of 
the  defendant,  naming  another  attor- 
ney as  his  associate  counsel,  that  pri- 
vate business  of  his  own  required 
the  absence  of  himself  and  his  asso- 
ciate counsel,  unexpectedly,  in  an 
adjoining  county  named,  on  Monday 
and  Tuesday  of  that  week;  that  the 
fact  that  this  cause  was  set  in  the 
causes  to  be  reached  on  one  of  these 
days,  "owing  to  the  confusion  occa- 
sioned by  3ie  accident  at  the  fair 
grounds,"  had  escaped  his  observa- 
tion; and  it  became  necessary  for 
him  to  start  so  early  on  Monday 
morning  that  he  had  no  opportunity 
to  see  and  engage  some  member  of 
the  bar  to  look  after  his  cases  gener- 
ally in  his  absence;  and  hence  he  left 
himself  and  his  client  wholly  unrep- 
resented in  this  case  on  these  two 
days;  that  from  an  examination  of 
the  facts  in  the  case,  affiant  believed 
that  the  defondant  had  a  good  de- 
fense to  at  least  a  part  of  the  cause 
of  action,  if  not  to  the  whole;  that  it 
was  not  by  the  fault  of  the  defendant 
that  the  default  was  taken,  but  it  was 
the  affiant's  fault  if  any  one's,  and 
was  the  result  of  circumstances  he 
could  not  control. 


Held,  that  the  affidavit  was  insufficient. 

Ibid. 

II.  Production  and  Inspection  of 
IFritings.^There  is  no  error  in  re- 
fusing to  grant  an  order,  at  the  re- 
quest of  a  party,  requiring  the  ad- 
verse party,  a  corporation,  to  produce 
its  record  books  for  inspection  and 
use  on  the  trial,  where  the  books  are 
at  a  considerable  distance  from  the 
court,  and  it  is  not  shown  by  affida- 
vit that  there  are  any  entries  in  them 
which  would  afford  material  evidence, 
or  that  any  request  has  been  made 
fgr  copies  of  such  entries,  if  there  be 
any  such.  Beaver  v.  The  Prest.  and 
Trustees  of  HartsviUe  Univ. 245 

I  a.  Open  and  Close. — Whenever  it 
devolves  upon  the  plaintiff  to  make 
any  proof  as  to  the  facts  necessary  to 
msike  out  his  case,  or  as  to  the  amount 
which  he  ought  to  recover,  he  has  the 
right  to  open  and  close  the  evidence 
and  the  argument  Fetters  v.  7%e 
Muncie  Nat^l  Bank. 251 

1 3.  Demurrer.  —  By  Several  Parties., 
A  joint  demurrer  by  two  or  more 
defendants  to  a  complaint  should  be 
overruled  as  to  all  of  them  if  the 
complaint  be  good  as  to  any  of  them. 
Skeen  etux,\,  Muiretal,., 310 

14.  Interrogatories  to  Jury — With- 
drawal ^.— Where  particular  ques- 
tions of  fact  pertinent  to  the  issues 
and  not  liable  to  be  rejected  as  a 
whole  on  account  of  any  objection  to 
the  character  of  the  interrogatories  in 
which  they  are  embraced  have  been 
submitted  to  the  jury,  at  the  request 
of  a  party,  and  without  objection  from 
the  adverse  party,  with  the  proper  in- 
struction to  the  jury  in  reference  to 
finding  thereon,  and  the  jury  has  re- 
tired to  consult  upon  the  verdict,  the 
court  cannot  withdraw  said  intenpg- 
atories  from  the  jury  over  the  objec- 
tion of  the  party  at  whose  request 
they  were  submitted,  on  the  ground 
that  the  court  was  asked  to  require 
the  jury  to  answer  them  uncondi- 
tionally, and  not  upon  the  condition 
that  they  should  render  a  general 
verdict  The  Otter  Creek  Block 
Coal  Co.  V.  Raney  • 329 

1 5.  Bill  of  Exceptions.  —  Affidavit. — 
An  affidavit  in  support  of  a  motion  to 
dismiss  an  action  cannot  be  made  a 
part  of  the  record  except  by  a  bill  of 
exceptions.  Posendaum  et  oL  v. 
McThomas  :•* —331 
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16.  AmendmefU, —  Entry  Nunc  Pro 
Tunc.^-  Guardian^ s  Sale.  —  Motion 
in  the  court  of  common  pleas  by  a 
guardian  for  an  entry  nunc  pro  tunc, 
after  five  years,  in  the  record  of  a 
proceeding  brought  by  him  in  said 
court  for  the  sale  of  certain  real  es- 
tate of  his  ward,  so  that  said  record 
would  show  the  filing  of  an  addi- 
tional bond  by  the  guardian,  the  or- 
der of  sale,  the  deed,  and  approval 
thereof,  these  portions  of  the  pro- 
ceeding not  being  shown  by  the  rec- 
ord. On  appeal,  the  Suprei^e  Court, 
upon  the  evidence,  showing  cotem- 
poraneous  data,  consisting  of  papers 
in  the  case,  by  which  to  amena  the 
record  in  these  particulars,  ordered 
the  court  below  to  make  said  entry. 
Uiandf  Guard,^  v.  Carter  et  ai,,.^^ 

1 7.  Same, — On  such  a  motion  the  court 
cannot  decide  upon  the  validity  of  the 
title  under  such  guardian's  sale,  but 
can  only  order  the  entry  to  be  made, 
or  refuse  it 3id. 

18.  Open  and  Close, — ^Where  in  an 
action  on  a  promissory  note  the  gen- 
eral denial  is  pleaded  in  answer,  the 
plaintiff  has  the  right  to  open  and 
close.     Jarboe  et  al.  v.  ScJurb^.'^^o 

19.  Exeeption.-^Form  of. —  Written 
and  Oral  /nstructions,'--On.  the  trial 
of  a  cause,  the  court  was  requested, 
at  the  proper  time,  by  the  defendant, 
to  cha^e  the  jury  in  writing,  but  dis- 
regarding the  request,  gave,  with  cer- 
tain written  instructions,  certain  ver- 
bal explanations  thereof  and  verbal 
instructions.  No  objection  was  made 
at  the  time  the  instructions  and  ex- 
planations were  being  given,  but  after 
they  had  been  given,  and  the  bailiff 
had  been  sworn  to  take  charge  of  the 
iuiy,  and  before  the  jury  retired,  the 
de^dant's  attorney  stated  that  he 
excepted  to  the  instructions ;  and  when 
asked  to  specify  which  instructions 
he  excepted  to,  he  said  he  excepted 
to  all,  and  that  all  included  each. 

/feld,  that  this  exception  was  sufficient- 
ly specific  to  raise  the  question  of  the 
giving  of  the  verbal  instructions  and 
explanations  in  disregard  of  the  de- 
fendant's request. 

J/eld,  also,  that  such  disregard  of  the 
defendant's  request.constituted  a  good 
ground  for  a  motion  by  him  for  a 
new  trial.  Sutherland  et  aL  v.  Ve- 
nardet  al.,. 390 

20.  Instructions  to  yury\^^Written, 


Verbal  Explanations, — Where,  upon 
the  trial  of  a  cause  by  a  jury,  the 
court  is  requested,  at  the  proper  time, 
to  instruct  the  jury  in  writing,  if  the 
court  accompanies  its  instructions  with 
any  verbal  explanations,  comments, 
and  remarks,  though  not  inconsistent 
with  the  law  as  set  forth  in  the  writ- 
ten instructions  and  in  no  way  re- 
hearsing the  evidence,  this  will  con- 
stitute a  good  cause  for  granting  a 
new  trial,  on  the  motion  of  the  party 
making  such  request.  Meredith  v. 
Crawford, ...,» ••399 

21.  belief  from  Judgment  Taken 
Through  Mistakc-^A.  proceeding  to 
correct  an  alleged  mistake  in  i  parti- 
tion suit  must  be  commenced  within 
two  years  after  final  judgment  in  the 
partition  suit.  Temple  et  al,  v.  Irvin 
etal. 412 

22.  Same, — Commencement  of  &tit. 
The  conunencement  of  a  suit  or  the 
institution  of  proceedings  on  motion 
includes  the  issuing  of  process  or  no- 
tice to  bring  the  defendant  into  court. 

Ibid. 

23.  County  Commissioners, — Appeal, 
Docketing  Appeal. — Trial.— On.  an 
appeal  by  one  to  the  circuit  court 

.  from  an  order  of  the  board  of  county 
conunissioners  allowing  a  claim  filed 
by  another  before  said  board,  the 
cause  should  be  docked  in  the  circuit 
court  in  the  names  of  the  claimant 
and  appellant,  the  former  as  plaintiff 
and  the  latter  as  defendant,  and  should 
be  tried  in  the  circuit  court  de  novo; 
and  if  on  the  trial  no  evidence  be  of- 
fered, the  appeal  should  not  be  dis- 
missed, but  the  cause  should  be  de- 
cided, on  the  merits,  for  the  appellant 
Ralston  v.  Radcliff. 513 

24.  Default.'-Motion  to  Set  Aside, -^ 
Rule  of  Court. — ^Judgment  having 
been  rendered  by  the  court  of  com- 
mon pleas  against  the  defendant  in  a 
suit  on  a  promissoiy  note,  he  moved 
that  the  default  be  set  aside,  and  that 
he  be  allowed  to  answer,  on  the 
ground  (disclosed  by  his  affidavit  and 
Slat  of  his  attorney)  that  the  attor- 
neys for  the  parties  had  agreed  by 
parol,  out  of  court,  that  there  should 
be  a  judgment  for  the  plaintiff,  by 
default,  but  that  it  had  been  taken 
for  a  larger  sum  than  that  mentioned 
in  said  agreement.  A  rule  of  said 
court  provided  that  admissions  or 
agreements  about  the  proceedings  in 


586 


INDEX. 


a  cause  would  ndt  be  enforced,  or  the 
time  of  the  court  be  permitted  to  be 
used  in  discussing  ihtm,  unless  in 
writing,  or  made  of  record,  or  in 
presence  of  the  court. 

HeU,  that  under  said  rule  and  the  stat- 
ute, 2  G.  &  H.  328,  sec.  772,  there 
was  no  error  in  overruling  said  mo- 
tion.    Barnes  et  ai.  v^  Smith, „^$i(> 

25.  Amendment^-^Demand  of  Judg- 
mentj—^n  said  cause,  at  or  suter  said 
ddault,  the  complaint  was  amended 
so  as  to  claim  a  larger  sum  as  the 
amount  of  the  j  udgment.  The  amount 
of  the  judgment  taken  was  author- 
ized by  the  terms  of  the  note  in  suit. 
Motion  by  the  defendant,  which  was 
overruled,  to  strike  out  the  larger 
sum  and  restore  the  smaller,  the  de- 
fendant's attorney,  in  an  affidavit  filed 
by  him  in  support  of  said  motion, 
stating  his  belief  that  the  alteration 
had  been  made  without  leave  of  court. 

Held,  that  it  was  immaterial  in  the  Su- 
preme Court  whether  said  amend- 
mend  was  made  or  not  in  the  court 
below Ibid, 

a6.  Harmless  Error, — Instruction  to 
Jury. — A  judgment  will  not  be  re- 
versed because  of  an  erroneous  in- 
struction to  the  jury,  where  it  is  clear 
that  such  instruction  has  done  no  in- 
jury.     Wallace  v.  Cravens 534 


PRINCIPAL  AND  AGENT. 

See  Evidence,  6;  Pleading,  6. 

PRINCIPAL  AND  SURETY. 

See  Executor  and  Administrator,  2. 

X.  Where  one  is  about  to  take  a  note, 
with  surety,  from  a  person  whom  he 
knows  to  be  insolvent,  the  mere  fact 
that  the  creditor  does  not,  voluntarily 
and  without  solicitation,  announce  to 
the  proposed  surety  the  insolvency  of 
the  principal,  will  not  release  the 
surety.     Ham^,  Greve et al. 18 

2.  Misapplication  of  Promissory  Note, 
Where  one  is  induced  to  sign  a  note 
as  surety,  by  the  representation, 
made  to  him  for  the  purpose  of  so 
inducing  him  by  the  payee,  that  the 
note  is  to  be  used  in  payment  for 
goods  to  be  furnished  by  the  payee  to 
the  maker,  and  the  note  is  used  to 
pay  a  pre-existing  debt  of  die  maker 


to  the  payee,  the  person  so  signing  is 
not  bound  as  surety Hid, 

3.  Same.  —  Pleading,  —  Evidence.  — 
Suit  on  a  promissory  note  by  the 
payee.  Answer  by  surety,  that  prior 
to  the  execution  of  the  note,  the 
maker  was  the  prmmetor  of  a  retail 
furniture  store,  which,  inclading  the 
stock,  had  been  sold  to  him  by  this 
defendant,  to  whom  the  maker  was 
indebted  therefor  in  a  certain  sum, 
and  that  it  had  been  agreed  between 
said  maker  and  this  defendant  that 
the  latter  should  hold  a  lien  on  said 
stock  and  all  additions  thereto,  to 
secure  said  indebtedness,  and  that 
said  maker  was  to  execute  a  mort- 
gage on  the  same  iox  that  purpose; 
that  the  payee,  who  was  a  wholesale 
furniture  dealer  in  the  same  place, 
knew  of  said  indebtedness,  and,  in- 
tending to  deceive  this  defendant  and 
induce  him  to  sign  the  note  as  surety, 
represented  to  £m  that  said  maker 
was  doing  a  good  business  and  get- 
ting along  well,  but  needed  more 
stock,  and  that  the  payee  would  fur- 
nish him  some  more  goods,  if  this  de- 
fendant wonld  become  surety  on  his 
note  for  the  same;  that  this  defend- 
ant, relying  on  said  statements,  and 
in  consideration  of  the  fact  that  said 
goods  were  to  be  added  to  the  stock, 
5ius  augmenting  his  security,  became 
surety  on  said  note,  believing  at  the 
time  that  the  note  was  given  for  goods 
furnished  by  the  payee  to  the  maker 
as  aforesaid,  whereas  the  payee  did 
not  furnish  the  maker  any  goods,  but 
the  whole  consideration  of  the  note 
on  the  part  of  the  maker  was  a  prior 
indebtedness  of  the  maker  to  the 
payee,  of  which  fact  the  surety  was 
at  the  time  ignorant;  that  the  maker 
was  at  the  time  insolvent,  and  was 
not  prospering  in  his  business,  as  the 
payee  well  knew ;  that  the  maker  had 
never  paid  his  indebtedness  to  the 
surety,  who  never  received  any  con- 
sideration for  his  signature  to  the 
note. 

Held^  that  the  allegations  as  to  said  in- 
debtedness of  the  maker  to  the  sure- 
ty, and  the  agreement  between  them 
as  to  the  lien  and  the  execution  of  a 
mortgage,  did  not  add  anything  to 
the  1^^  effect  of  the  other  matters 
stated,  and  there  was  therefore  no 
error  in  refusing  to  admit  under  this 
answer  evidence  in  relation   to  tbe 
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agreement  to  execute  the  mortgage.' 
HeSif  also,  that  evidence  as  to  the  in- 
solvency of  the  maker,  at  the  time  of 
the  interview  between  the  payee  and 
the  surety  and  the  execution  of  the 
note,  was  not  admissible  under  this 
answer. 
Held,  also,  that  the  facts  set  forth  by 
the  answer  were  sufficient  to  release 
the  surety. 
Held,  also,  that  if  at  the  time  the  surety 
signed  die  note  he  was  told  by  the 
maker  that  it  was  to  be  used  in  pay- 
ment of  a  prior  debt  of  the  maker  to 
the  payee,  and  if  it  was  so  used,  then 
the  surety  would  be  liable,  notwith- 
standing the  payee  had  represented 
to  the  surety  that  it  was  to  be  used  in 
payment  for  goods,  as  alleged  in  said 
answer IHd» 

4.  County  Clerk,  —  Tender,  —  The 
sureties  upon  the  official  bond  of  a 
clerk  of  the  circuit  court  are  not  liable 
for  money  paid  into  open  court  and 
handed  to  the  clerk  with  an  answer 
of  tender  and  for  the  purpose  of 
keeping  the  tender  good,  and  for 
which  the  clerk  as  such  gives  his  re- 
ceipt, there  being  no  order  of  the 
court  in  reference  to  the  money.  Ca- 
rey et  al,  v.  The  State,  ex  rel,  Far^ 
ley  .^ 105 

5.  Mutual  Sureties. — ^Where  a  pfom- 
issory  note  is  executed  by  two  per- 
sons, the  consideration  going  one- 
half  to  each  of  them,  as  between 
themselves  each  may  be  treated  as 
principal  for  one-half  of  the  debt  and 
surety  of  the  other  for  the  other  half. 
Nallv.  HaUtt  aU 314 

6.  Contract, — Pleading,  —  Evidence, 
A  promissory  note  was  executed  by 
A.  and  B.,  the  latter  styling  himsdf 
"collateral  security."  Suit  on  the 
note  by  the  payee  against  B.,  A. 
being  deceased. 

Held,  that  a  parol  agreement  between 
the  payee  and  B.  that  the  latter 
should  pay  the  note  only  in  case  it 
could  not  be  made  of  A.,  if  contem- 
poraneous with  the  making  of  the 
note,  could  not  be  shown  in  defense, 
because  of  the  rule  against  the  ad- 
mission of  parol  evidence  to  vary  or 
contradict  a  written  instrument,  and 
if  subsequent  to  the  note,  could  not 
be  sustained  without  a  consideration 
therefor  being  shown.  Brush  v, 
Raney 416 

7.  Statute   Qmstrued.-^Th^    statute 


(2  G.  &  H.  30S,  sec.  674)  which  en- 
ables a  surety  to  have  an  order  of  the 
court  that  execution  shall  be  first 
levied  upon  the  property  of  his  prin- 
cipal, is  not  applicable  in  such  an 
action  brought  against  a  single  de- 
fendant .* Ibid, 

PROMISSORY  NOTE. 

See  Bills  and  Notes. 

PROSECUTING  ATTORNEY. 

See  Office  a^d  Officer,  i,  2. 

B 

RAILROAD. 

&^CiTY,  7  to  II. 

1.  Injury  to  Animals, — Damages, — 
Where  an  animal  is  so  badly  injured 
by  a  passing  train  of  cars  upon  a  rail- 
road track  that  it  must  soon  die  from 
the  injury,  and  the  railroad  company 
is  liable  therefor  to  the  owner  of  the 
animal  by  reason  of  its  track  not  be- 
ing securely  fenced,  and  the  owner 
kills  the  animal,  but  receives  no  ben- 
efit from  it  after  the  injury,  evidence 
of  the  value  of  the  animal  after  the 
injury  is  not  admissible  for  the  pur- 
pose of  reducing  the  damages.  The 
Indianapolis,  &*c.,  H,  R,  Co,  v.  Mus- 
tard,  50 

2.  Subscription  of  Railroad  Stock  by 
Cotmty. — By  the  general  grant  of  leg- 
islative power,  the  General  Assembly 
of  this  State  is  empowered  to  author- 
ize counties  to  subscribe  for  stock  in 
railroad  companies,  and  section  6  of 
article  10  of  the  constitution  recog- 
nizes this  power,  and  so  limits  it  as 
to  prevent  such  subscription  unless 
the  stock  be  paid  for  in  money  at  the 
time  of  the  subscription.  A  county 
cannot  subscribe  for  such  stock  with- 
out appropriate  affirmative  legislation 
authonzing  it.  The  Lafayette,  &*c,, 
R,R,  Co,y,  Geiger. 185 

3.  Same. — Act  of  1869. — The  author- 
ity granted  by  the  Act  of  May  12th, 
1869  (Acts  1869,  p.  92),  to  counties 
to  subscribe  for  stock  in  railroad 
companies,  to  be  paid  for  at  the  time 
of  the  subscription,  is  a  legitimate 
exercise  of  the  power  conferred  on 
the  legislature  by  section  I  of  article 
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5  and  section  6  of  article  lo  of  the 
constitution ;  and  the  means  provided 
in  said  act  to  raise  the  money  with 
which  to  pay  for  said  stock  are  ap- 
propriate, plainly  conducive  to  the 
end  proposed,  and  not  prohibited  by 
the  constitution  or  inconsistent  with 
the  letter  or  spirit  thereof. Ibid, 

4.  Same,-^**  Taking  Effects -^T^t 
fact  that  a  vote  of  &e  people  is  nec- 
essary to  carry  the  provisions  of  said 
act  of  1869  into  execution,  does  not 
render  the  taking  effect  of  the  act  de- 
pendent upon  any  authority  other 
than  the  legislative  power  of  the  Gen- 
eral Assembly,  and  therefore  does 
not  render  the  act  in  conflict  with 
section  25  of  article  I  of  the  consti- 
tution  '. Ibid. 

5*  Same, — General  and  Local  Laws, 
County  Commissioners, — Said  act  is 
not  in  conflict  with  the  constitutional 
restriction  upon  the  enactment  of  lo- 
cal or  special  laws;  and  it  is  in  ac- 
cord with  the  provision  of  the  con- 
stitution authorizing  the  legislature  to 
confer  upon  county  boards  powers  of 
a  local  administrative  character../^»/. 

6.  Same, — Rate  of  Assessment  and 
Taxation, — Said  act  is  not  in  conflict 
with  the  constitutional  requirement 
that  "the  General  Assembly  shall 
provide  by  law  for  a  uniform  and 
equal  rate  of  assessment  and  taxa- 
tion,*' the  rate  in  each  county  in 
which  an  appropriation  is  made  un- 
der said  act  being  uniform  and  equal 
throughout  such  county^ Ibid, 

7.  Election, — Change  of  Voting  Places, 
Inspector's  Return, — Notice  of  Elec- 
tion,— An  election  under  said  act,  re- 
sulting in  favor  of  the  making  of  an 
appropriation  by  a  county  in  aid  of 
the  construction  of  a  certain  railroad, 
there  being  no  fraud,  no  legal  voter 
being  prevented  from  voting,  and  no 
illegal  voter  being  permitted  to  vote, 
it  was  heldy  was  not  rendered  illegal 
by  the  facts  that  the  county  commis- 
sioners changed  the  place  of  voting, 
in  one  of  the  townships,  two  days 
before  such  election,  of  which  change 
no  notice  Was  given  to  the  voters; 
that  the  inspectors  in  two  of  the 
townships  made  no  return  of  the 
votes  taken  therein,  where,  if  the 
whole  number  of  votes  in  said  town- 
ships had  been  cast  against  the  ap- 
propriation, there  would  still  have 
been  a  clear  majority  of  all  the  votes 


cast  in  the  county  in  favor  of  the  ap- 
propriation; and  that  the  question 
submitted  to  the  voters  of  the  county' 
was  for  or  against  a  subscription  ol 
stock  in  said  railroad  by  said  county, 
a  resolution  adopted  by  the  commis- 
sioners when  they  ordered  a  vote  to 
be  taken  being  published  in  the  elec- 
tion notice,  t«  the  effect  that  if  (he 
vote  of  the  county  should  be  in  favor 
of  an  appropriation,  they  would  sub- 
scribe for  stock  in  said  railroad  com- 
pany, for  and  on  behalf  of  said  coon- 
ty,  and  the  question  of  donating  mos- 
ey to  aid  in  the  construction  of  said 
railroad  not  being  submitted  in  said 
notice Ibid, 

8.  Injury  to  Animals, — Pleading.-^K 
complaint  in  an  action  commenced 
before  a  justice  of  the  peace  against 
a  railroad  company,  to  recover  for 
the  killing  or  injuring  of  an  animal 
by  a  passing  train  of  cars,  must  either 
contaio.  an  allegation  of  negligence 
on  the  part  of  those  in  charge  of  the 
train,  or  aver  that  the  road  was  not 
fenced,  and  must  allege  that  the  train 
belonged  to  said  company  or  was 
being  run  over  its  road.  Tie  Toledo^ 
6*f.,  R.  W,  Co.  v.  Weaver, 298 

9.  Same, — Statute  Construed, — Gty. 
The  statute  making  railroad  compa- 
nies liable  for  injuries  to  aninials 
without  regard  to  willful  misconduct, 
negligence,  oc  accident,  where  the 
railroad  is  not  fenced,  applies  to  a 
place  within  the  limits  of  a  city  where 
It  would  not  be  illegal  or  improper  to 
maintain  a  fence.  The  y,,  Af,,  6*  /. 
R,  R,  Co,  v.  Parkhurst, 501 

10.  Same, — Evidence. — City, — In  an 
action  against  a  railroad  company  to 
recover  damages  for  the  killing  of 
stock  by  a  passing  train,  the  court  in- 
structed the  jury,  i,  that  to  enable  a 
person  to  recover  under  said  statute 
he  must  show  that  the  place  where 
the  aninud  went  upon  the  railroad 
was  at  a  point  where  the  railroad 
company  was  bound  to  fence  tbe 
road,  and  that  the  road  was  not 
fenced  at  said  point;  or  that  the  com- 
pany was  bound  to  maintain  a  cattle- 
guard  at  said  place,  and  that  such 
guard  was  not  in  proper  condition  to 
keep  stock  off  the  railroad;  2,  that 
saia  statute  does  not  apply  to  the 
crossing  of  a  public  street  or  alley  in 
a  city,  or  a  place  within  a  city  where 
from  the  necessary  use  of  the  grounds 
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it  would  be  unlawful  omnreasonable 
to  require  the  railroad  company  to 
maintain  a  fence;  3,  that  a  railroad 
company  is  not  bound  under  said 
statute  to  erect  and  maintain  cattle- 
guards  at  the  crossings  of  public 
streets  and  alleys  within  the  corpo- 
rate limits  of  a  city,  or  to  fence  the 
lots  lying  on  either  ^de  of  the  rail- 
road track  between  such  crossings; 
but  beyond  such  crossings  the  com- 
pany is  bound  to  maintain  fences  and 
guards,  the  same  as  outside  the  cor- 
poration. 

Held^  that  the  defcndxuit  could  not  com- 
plain of  these  instructiohs Ibid, 

1 1 .  Contract.  —  Construction.  —  Sub' 
scripHon  of  Donation  to  Railroad, — 
Suit  to  recover  a  certain  amount  sub- 
scribed by  the  defendant  as  a  dona- 
tion to  aid  in  the  construction  of  a 
railroad,  the  contract  of  subscription 
on  which  the  suit  was  brought,  dated 
March  18th,  1865,  providing  that  the 
subscribers  thereto  agreed  to  pay  to 
A.,  or  his  assigns,  the  sums  placed 
opposite  their  names,  provided  that 
A.,  or  his  assigns,  should  construct, 
or  cause  to  be  constructed,  a  railroad 
from  Indianapolis  to  Danville,  Illi- 
nois, by  way  of  Brownsburg,  James- 
town, Crawfordsville,  and  G)ving- 
ton,  Indiana,  to  be  located  and  estab- 
lished within  one-fourth  of  a  mile  of 
Brownsburg,  said  sums  to  be  paid 
when  A.,  or  his  assigns,  should  have 
completed  said  railroad  from  Indian- 
apolis to  Crawfordsville,  and  should 
have  regular  trains  of  cars  running 
through  by  way  of  Brownsburg.  A. 
assigned  said  stlbscriptions  to  a  cer- 
tain railroad  company,  May  i6th, 
1866,  by  a  writing  wherein  he  stated 
that,  having  abandoned  the  construc- 
tion of  sdd  railroad,  and  having  the 
written  request  of  a  large  majority  of 
the  committee  with  whom  he  had 
been  in  negotiation  in  relation  to  said 
road,  by  whom  said  donations  were 
placed  in  his  hands,  to  assign  the 
same  to  said  railroad  company,  he,  in 
pursuance  of  sa|d  request,  for  value 
received,  assigned,  &c.,  said  sub- 
scriptions to  said  railroad  company. 
In  May,  1869,  said  subscriptions 
were  assigned  in  writinyp^  by  said 
company  to  the  plaintifS,  who  in 
their, complaint  alleged  the  foregoing, 
and  that  they,  in  pursuance  of  said 
contract,  located,    established,    and 


constructed  said  railroad  from  Indi- 
anapolis to  Crawfordsville,  by  way 
of  Brownsburg  and  within  one-fourtn 
of  a  mile  thereof,  and  by  way  of 
Jamestown,  and  were  rapidly  com- 
pleting it  from  Crawfordsville  to 
Danville,  Illinois,  by  way  of  Coving- 
ton, and  since  the  gtli  of  May,  1869, 
had  had  regular  trains  of  cars  on  said 
road  from  Indianapolis  to  Crawfords- 
ville, of  which  defendant  had  notice, 
and  that  they  as  such  assigns  had 
performed  all  the  stipulations  of  said 
contract,  &c. 

Held^  on  demurrer  to  said  complaint, 
that  it  was  not  essential  under  said 
contract  that  said  road  should  be  con- 
structed by  A.  only,  but  that  his  as- 
signee could  be  substituted  in  the 
place  of  A.  and  by  performance  enti- 
tle himself  to  the  sum  subscribed. 

Held^  al^,  that  the  statement  in  the 
assignment  of  A.,  that  he  had  aban- 
doned the  construction  of  the  road, 
could  not  prevent  a  recovery  by  Ids 
assignee. 

Held^  also,  that  if  the  defendant's  prop- 
osition ta  pay  said  sum  might  have 
been  withdrawn  before  formal  .ac- 
ceptance thereof  or  the  construction 
of  the  road,  yet  as  it  was  not  with- 
drawn, and  the  work  was  completed 
as  alleged,  it  was  not  necessary  to  al- 
l^e  such  acceptance  in  the  com- 
plaint. 

Held  J  also,  that,  no  time  for  the  comple- 
tion of  the  road  being  spedfiea,  a 
reasonable  time  must  be  allowed,  and 
that  upon  demurrer  to  the  complaint 
it  could  not  be  held  that  there  had 
been  unreasonable  delay.    Smith  et 

al.  v.  HolUtt^ 519 

• 

REDEMPTION. 

See  Mortgage,  4,  5;  Sheriff's  Sale, 
I,  2. 

REHEARING. 

See  Supreme  Court,  i,  27. 

REPLEVIN. 

I .  Affidavit, — Justice  of  the  Peace. — 
In  an  action  of  replevm  before  a  jus- 
tice of  the  peace,  though  the  com- 
plaint need  not -be  separate  from  the 
affidavit,  it  may  be;  and  where  the 
defendant  appears  to  the  action  and 
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goes  to  trial  on  the  merits,  without 
objecting  to  the  affidavit  or  the  writ 
issued  thereon,  he  cannot,  on  appeal 
to  the  court  of  common  pleas,  raise 
any  objection  to  the  affidavit  as  such, 
or  to  the  writ    Eddy  v.  BcaL 159 . 

2.  Same^  —  Pleading, '•^Ix.  seems  that 
in  an  action  of  replevin  before  a  jus- 
tice of  the  peace,  there  is  no  neces- 
sity for  the  plaintiff's  affidavit  as  such 
to  state  that  he  claims  a  judgment 
for  the  possession  of  the  property,  or 
that  he  demands  damages  for  the  de- 
tention thereof,  though  these  state- 
ments will  not  vitiate  the  affidavit; 
and  that  the  action  of  replevin  may 
be  maintained  without  asking  dam- 
ages for  the  detention  of  the  prop- 
erty  Ibtd, 

3.  Justice  of  the  Peace, — Bond,  —  In 
an  action  of  replevin  commenced  be- 
fore a  justice  of  the  pea£e,  if  the 
bond  filed  by  the  plaintiff  be  for  a 
sum  less  than  double  the  value  of  the 
goods  as  stated  in  the  verified  com- 
plaint, the  justice  has  no  jurisdiction 
of  the  action;  and  on  appeal  to  the 
court  of  common  pleas  such  defect  of 
the  bond  constitutes  good  ground  for 
a  motion  by  the  defendant  to  dismiss 
the  action,  or  to  arrest  the  judgment. 
Deardorf  v.  Utmer, 353 

REPLY. 


See  Practice,  8. 

RES  ADJUDICATA. 

Pleading. — Suit  on  a  note  governed  by 
the  law  merchant,  by  an  indorsee 
against  the  maker.  Answer,  setting 
up  that  the  note  was  obtained  by  the 
payee  from  the  maker  by  fraud,  and 
that  the  plaintiff  had  notice  thereof. 
Supplemental  reply,  that  in  a  cause 
pending  in  the  same  court,  wherein 
the  same  persons  were  parties,  founded 
on  a  promissory  note  given  by  the 
same  maker,  payable  to  thb  same 
payee,  given  at  the  same  time  and  as 
a  part  of  the  same  consideration,  and 
upon  the  same  transaction,  and 
for  the  same  purpose,  and  indorsed 
to  the  plaintiff  by  the  same  indorser, 
at  the  same  time  and  upon  the  same 
consideration  as  the  note  sued  on  in 
this  case,  issue  was  formed  between 
the  parties,  in  which  the  defendant 
set  up,  in  effect,  the  same  defense  as 


in  this  suit,  and  the  plaintiff  pleaded, 
in  effect,  the  same  replies,  and  said 
cause  was  submitted  to  the  finding 
and  verdict  of  a  jury  on  final  hearing 
and  trial,  and  the  jury  found  for  the 
plaintiff,  and  the  court  rendered  jadg. 
ment  on  the  verdict;  a  copy  oif  the 
record  in  said  former  suit  being  made 
part  of  this  reply,  the  all^ations  of 
which  it  sustained. 
Held^  that  this  reply  was  good  on  de> 
murrer.    Hereth  et  aL  v.  YandesJioi 


RESCISSION. 

An  application  for  the  rescission  of  1 
contract  is  addressed  to  the  discretion 
of  the  court,  and  will  not  be  granted 
when  the  parties  cannot  be  placed  m 
statu  fuo.  When  one  seeking  to  re- 
scind has  derived  benefit  under  the 
contract,  he  must  reconvey,  refimd 
or  give  to  the  other  party  all  such 
benefit  If  he  has  had  the  valuable 
use  of  property,  he  must  offer  to  ac- 
count for  this  profit.  And  it  must 
affirmatively  appear  that  he  has  acted 
promptly  in  availing  himself  of  his 
right  to  rescind.  Hanna  et  oLy, 
Shields^ S4 

RULE  OF  COURT. 

See  Practice,  24;  Supreme  Court,  2, 
28. 

See  HiLBORNr.  Dibble.  5191 

8 

SALE. 

See  Custom,  i  ;  Sheriff's  Sale;  Un- 
sound Mind,  2. 

Delivery, — Bill  of  Lading, — ^A.  pur- 
chased a  quantity  of  flour  to  be  man- 
ufactured by  a  certain  mill  in  St. 
Louis,  Mo.,  and  a  parol  agreement 
was  made  by  A.  and  B»  for  the  sale 
of  the  flour  by  the  former  to  the  lat- 
ter for  cash  on  delivery.  Afterwards 
a  freight  company,  which  owned  no 
means  of  transportation,  gave  B.  an 
instrument  styled  a  bill  of  lading, 
dated  before  the  flour  had  been  man- 
ufactured, by  which  said  company 
acknowledged  the  receipt  by  it  of  the 
flour  from  B.  and  agreed  to  transport 
it  to  C.  at  Boston,  Mass.  ATewda^ 
afterwards  the  servants  of  a  transfer 
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company,  an  organization  engaged  in 
carrying  freights  across  the  river  at 
St  Louis,  took  the  flour  from  said 
mill,  conveyed  it  across  the  river,  and 
put  it  in  the  custody  of  a  railroad 
company  for  which  said  freight  com- 
pany acted  as -agent,  receiving  a  cer- 
tain percentage  for  all  freights  ob- 
tained for  said  railroad,  said  transfer 
company  giving  the  superintendent  of 
said  mill  dray  tickets  for  the  flour, 
and  receiving  from  said  railroad  com- 
pany a  bill  of  lading  for  the  flour  to 
be  delivered  to  C.  at  Boston.  The 
barrels  had  been  marked  at  the  mill 
with  B.'s  brand  without  the  knowl- 
edge of  A«  Before  the  flour  was 
taken  from  the  mill  B.  drew  on  C. 
for  a  certain  amount  payable  to  the 
order  of  the  former,  chargeable  to 
account  of  the  flour,  and  for  value 
sold  the  bill  of  exchange  to  a  bank 
and  transferred  to  said  bank  the  in- 
strument so  given  by  said  freight 
company  to  B„  the  bank  having  no 
notice  of  any  claim  on  the  flour  in 
favor  of  A.  Hearing  of  the  embar- 
rassment of  B.,  who  a  few  days  af- 
terwards became  insolvent,  A  in- 
quired of  the  superintendent  of  the 
mill  about  the  flour,  received  from 
him  said  dray  tickets,  and  the  day 
after  the  delivery  of  the  flour  to  the 
railroad  company  went  with  said 
tickets  and  a  bill  for  the  flour  to  B. 
and  requested  payment,  which  not 
being  made,  A.  told  B.  that  he  would 
keep  the  tickets  and  make  other  dis- 
position of  the  flour,  and  went  to  the 
railroad  company  with  said  tickets 
and  demanded  a  bill  of  lading,  which 
was  refused.  No  order,  oral  or  writ- 
ten, was  given  by  A,  for  the  delivery 
of  the  flour  from  the  mill,  but  the 
agents  of  the  transfer  company  re- 
ceived their  orders  from  the  agent  of 
said  freight  compoi^,  who  received 
his  authority  from  B. 

Held^  that  A.  was  still  the  owner  of  the 
flour  and  entitled  to  its  possession. 

Held^  also,  that  said  instrument  given 
by  said  freight  company  to  B.  could 
not  be  regarded  as  a  bill  of*  lading. 
The  Union  R.  R,  and  Transfn  Co, 
et  aL  V.  Yeager  etaU I 

SCIRE  FAaAS. 

See  Judgment,  i. 


SET-OFF. 

See  Minor,  3. 

SHERIFF'S  SALE.* 

1.  Redemption, — Lien  of  Judgment, 
Where  land  sold  on  execution  for 
less  than  the  amount  of  the  judgment 
on  which  such  execution  was  issued 
is  redeemed  by  the  judgment  defen- 
dant, under  the  act  of  1 861  ^2  G.  & 
H.  251),  the  priority  of  the  lien  of 
said  judgment  for  the  remainder  of 
the  amount  thereof  over  other  judg- 
ment liens  continues  as  if  such  sale 
had  not  been  made.  The  State,  ex  rel» 
Alien,  V.  Sherill,. 57 

2.  Redemption  Law  of  186 1. — ^The 
redemption  law  of  June  4th,  1 861 
(2  G.  &  H.  251),  does  not  cat  off  or 
affect  any  right  of  redemption  exist- 
ing by  the  general  principles  of  law 
and  held  by  one  not  a  party  to  the 
judgment,  decree,  or  other  judicial 
proceeding  on  which  a  sale  of  real 
estate  has  been  made.  Holmes  etal, 
V.  Bybee  et  al, 262 

SOLDIERS. 

Bounties, — Under  a  call  of  the  Presi- 
dent for  volimteer  soldleis,  the  board 
of  commissioners  of  a  county  by  an 
order  agreed  to  pay  a  certain  bounty 
to  each  of  a  certain  number  of  men,* 
or  as  many  as  might  be  necessary  to 
free  the  county  from  a  draft  under 
said  call,  providing  that  the  bona  fide 
citizens  of  the  county  were  "  to  have 
the  preference  before  outsiders  "  were 
paid.  And  it  was  provided  that  said 
bounty  should  be  paid  by  the  treas- 
urer upon  the  order  of  the  county 
auditor,  to  be  issued  when  the  volun- 
teer should  have  been  mustered  into 
the  service  of  the  United  States;  and 
that  the  certificate  of  the  mustering- 
in  ofHcer  should  be  sufficient  evidence 
to  authorize  the  auditor  to  issue  the 
order. 

Held,  that  where  a  person,  on  the  faith 
of  this  promise,  enlisted,  was  mus- 
tered into  the  service,  and  was  credi- 
ted to  a  certain  township  of  said 
county,  and  thereby  filled  said  quota 
and  discharged  said  county  from  said 
draft  to  the  extent  of  one  man,  l)e 
thereby  became  entitled  to  said  boun- 


592 


INDEX. 


Held^  also,  that  said  certificate  of  the 
mostering-in  officer  was  merely  evi- 
dence, the  presentation  of  which  to 
the  awlitor  was  necessary  to  author- 
ize him  to  audit  and  allow  the  claim 
and  issue  his  warrant  on  the  treasurer 
for  the  amount  thereof,  but  not  nec- 
essary to  confer  the  right  to  the 
bounty. 

lit  Id ^  also,  that  where  the  auditor  refused 
to  issue  said  warrant  upon  presenta- 
tion by  said  volunteer,  before  said 
auota  had  been  filled  and  before  all 
le  bounties  provided  for  had  been 
paid  to  other  parties,  of  a  certificate 
of  the  mustering-in  officer  showing 
tiie  muster  in  of  said  volunteer,  but 
not  showing  that  he  was  accredited 
to  said  county,  and  said  commission- 
ers afterwards  refused  to  pay  said 
bounty  upon  request  of  said  volun- 
teer, he  was  entitled  to  ^over  the 
amount  of  said  bounty  in  a  action 
therefor  against  said  board  of  com- 
missioners, although  he  did  not  pre- 
sent to  said  auditor  a  certificate  of  the 
mustering-in  officer  in  the  form  re- 
quired by  said  order  until  after  said 
Suotahad  been  filled  and  after  all 
le  bounties  provided  for  in  said  or- 
der had  been  paid  to  other  volunteers. 

Held^  also,  that  said  order  should  be 
construed  to  mean  that  citizens  of 
said  county  entitled  to  bounties  un- 
der said  order  should  be  paid  before 
those,  who,  residing  out  of  the  county, 
enlisted  in  accordance  with  said  or- 
der; and  not  that  the  latter  class 
should  never  be  paid.  Bragg  et  aL 
V.  The  Bd  of  Comm'rs  of  Hush  Co, 
etal, 405 

SOLDIERS  AND  SEAMEN'S 
HOME. 

See  Parent  and  Child,  2. 

SPECIAL  FINDING. 

I.  Signing, — Btii  of  ExceUums. — 
Where  a  special  finding  under  section 
341  of  the  code  is  not  signed  by  the 
judge  or  incorporated  in  a  bill  of  ex- 
ceptions, the  Supreme  Court  will  not 
review  the  decision  of  the  court 
therein  on  the  questions  of  law  in- 
volved in  the  trial,  or  consider  any 
question  with  reference  to  the  suf- 
ficiency or  insufficiency  of  such  special 
finding  to  justify  the  judgment  ren- 


dered  by   the  court.         Roberts  7. 

Smith 550 

2.  MoHon  for  New  Drial. — ^VVhsR 
such  special  finding  is  in  accardasoe 
with  the  statute,  the  proper  method 
of  presenting  to  the  Supreme  Coizxt 
the  (question  of  the  sofiiciency  of  the 
finding  to  justify  the  judgment  is  by 
exception  to  the  decision  of  the  cooit 
in  its  conclusions  of  law,  and  not  17 
a  motion  for  a  new  trial.. Ikid^ 

STAMP. 

See  Evidence,  i,  9,  10. 

STATUTE  OF  FRAUDS. 

See  Contract,  6;  Contribution,  i; 
Vendor  and  Purchaser,  8,  9. 

STATUTES  CONSTRUED. 

See  City,  16;   Election,  2;  High- 
way, 2;  Principal  and  Surett, 
7;  Unsound  Mind,  i. 
Interrogatories.    See  Practice,  3. 

New  trial f  as    of  right.       See  New 
Trial,  2. 

Redemption  law  of  1861.    See  Sher- 
iff's Sale,  2. 

SUNDAY. 

Demurrer, — Contract  Made  an  Seen- 
day. — ^In  a  suit  on  a  promissory  note 
which  appears  on  its  face  to  harve 
been  executed  on  Sunday,  no  qoes- 
tion  as  to  its  invalidity  by  reasoin  of 
its  execution  on  that  day  can  be 
raised  by  demurrer  to  the  romplaiwr 
Heavenridgey^  Monday 2S 

SUPREME  COURT. 

See  Decedents'  Estates,  2,  3;  Di- 
vorce, I;  Eyidencb,  5;  Practics, 
7, 8, 15,  25;  Special  Finding,  i,  2. 

See  The  I.  P.  &  C  R.  Co.  v.  Bowers, 
480;  HiLBORN  V.  Dibble,  519. 

Title  of  Cause  in.  See  WlLUAMS  r. 
Allen,  551. 

1.  Rehearing. — It  is  the  setded  prac- 
tice of  the  Siqireme  Court  not  to 
consider  on  a  petition  for  a  rdieazn^ 
a  question  not  presented  and  consid- 
ered on  the  original  hearing  of  tiie 
cause.    Heavenridge  t.  Mom^,^..7& 

2.  Assignment  of  Errors. — On  appeal 
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to  the  Supreme  Court,  the  assignment 
of  errors  must  contain  the  full  names 
of  the  parties  to  the  appeal,  and  must 
be  signed  by  the  appellant  or  his  at- 
torney as  such;  otherwise,  the  appeal 
will  be  dismissed.  The  State,  ex  rei. 
ChildcrSy  v.  Delano  et  al 52 

3.  Same, — Nnv  Trial. — Exclusion  of 
Evidence. — Where  the  overruling  of 
a  motion  for  a  new  trial  is  not  as- 
si^rned  as  error,  the  Supreme  Court 
will  not  examine  a  question  as  to  the 
exclusion  of  evidence.  Bickle  v. 
Swartz 53 

4.  Same. —  Ne^tU  Trial. —  Where  the 
overruling  of  a  motion  for  a  new  trial 
is  assigned  as  error,  this  presents  to 
the  Supreme  Court  all  the  grounds  for 

'  a  new  trial  properly  set  forth  in  the 
motion,  and  said  grounds  for  a  new 
trial  need  not  be  specially  assigned 
as  errors.     Boulden  v.  Scircle 60 

5.  Bill  of  Exceptions. — Evidence. — 
Where  a  bill  cf  exceptions,  although 
professing  to  contain  all  the  evidence 
given  in  a  cause,  shows  upon  its  face 
that  this  is  not  true,  the  Supreme 
Court  will  not  consider  the  question 
of  the   sufficiency  of  the   evidence. 

Wards,  Bateman no 

6.  Bill  of  Partiadars. — Striking  Out, 
Ne^i)  Trial. — The  action  of  the  court 
in  striking  out  parts  of  a  bill  of  par- 
ticulars cannot  properly  be  assigned 
as  a  cause  for  a  new  trial ;  questions 
concerning  such  action  of  the  court 
should  be  reserved  and  presented  to 
the  Supreme  Court  in  the  same  man- 
ner as  questions  in  reference  to  strik- 
ing out  other  parts  of  the  pleadings 
are  reserved  and  presented Ibid. 

7.  Weight  of  Evidence. —  The  Su- 
preme Court  will  not,  upon  the  weight 
of  evidence,  reverse  a  judgment, 
where  the  evidence  is  strongly  con- 
flicting.    Wallace  y.  Walton 147 

8.  Transcript, — Certiorari . — The 
proper  mode  of  correcting  errors  and 
supplying  deficiencies  in  the  trans- 
cript of  a  cause  in  the  Supreme  Court 
is  by  making  application  to  this  court 
and  by  means  of  a  certiorari,  Phelps 
v.  Osgood, 150 

9.  Weight  of  Evidence. — The  Supreme 
Court  will  not,  upon  the  evidence, 
reverse  a  finding,  where  the  evidence 
is  conflicting,  and  consists  entirely  of 
the  testimony  of  witnesses  who  tes- 
tified in  the  presence  of  the  court  be- 
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low.    Butt  V.  The  Toledo,  Wabash, 
and  Western  R,   W,  Co 162 

10.  Bill  of  Exceptions. — Dismissing 
Appeal. — A  ruling  of  the  circuit  court 
dismissing  an  appeal  to  that  court 
from  the  decision  of  the  board  of 
county  commissioners  in  a  proceed- 
ing to  change  the  location  of  a  pub- 
lic highway  cannot  be  presented  to 
the  Supreme  Court  except  by  a  bill 
of  exceptions.  Bumtragen  v.  Mc- 
Donald,  277 

11.  Conflicting  Evidence, — The  Su- 
preme Court  will  not  reverse  a  judg- 
ment on  the  evidence,  where  it  is 
conflicting  and  consists  of  the  testi- 
mony of  witnesses  who  testified  in 
the  presence  of  the  lower  court.  Bo- 
lenbacher  V.Abie 289 

1 2.  Bill  of  Exceptions, —  Striking 
Cause  from  Dochet.-^ThQ  Supreme 
Court  will  presume  in  favor  of  the 
action  of  the  court  below  in  striking 
a  cause  from  its  docket,  whore  fhe 
ground  on  which  the  order  was  made 
is  not  shown  by  a  bill  of  exceptions. 
Carr  v.  Thomas S92 

13.  jVew  Trial. —  Small  Excess  of 
Damages. — The  Supreme  Court  will 
not  reverse  a  judgment  because  of  a 
very  small  excess  of  damages.  J/all 
V.  Hall  etal, 314 

14.  Evidence. — The  Supreme  Court 
will  not  reverse  a  judgment  upon  the 
evidence,  where  it  is  conflicting.  The 
Pittig,  ^fc,  P,  W.  Co.  v,  ffume,^'^26 

15.  Bill  of  Exceptions. —  Motion  to 
Strike  Out, — The  action  of  the  court 
in  overruling  a  motion  to  strike  out 
a  paragraph  of  a  pleading  will  not 
be  reviewed  by  the  Supreme  Court, 
4f  the  question  be  not  presented  by  a 
bill  of  exceptions.  -Clem  v.  Mar- 
tin  341 

16.  Same, —  Objection  to  Evidence. — 
An  exception  to  the  admission  of  ev- 
idence over  objection  cannot  be  made 
available  in  the  Supreme  Court,  if 
the  bill  of  exceptions  do  not  show 
that  aground  of  objection  was  stated 
to  the  court  below  and  what  the 
ground  of  objection  was Ibid, 

17.  Pitlings  of. — The  inferior  courts 
of  this  State  are  bound  by  the  rulings 
of  the  Supreme  Court  until  they  are 
overruled  by  it.     yulian  v.  Beal„yj  I 

18.  Assignment  of  Errors. —  Niew 
Trial. — Where  the  overruling  of  a 
motion  for  a  new  trial  is  not  assigned 
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as  error,  the  Supreme  Court  will  not 
consider  any  error  properly  constitut- 
ing a  cause  for  a  new  trial,  though  it 
be  assigned  as  error.  Tyner  et  al.  v. 
Adapts, 401 

19.  Evidence. — Amount  of  Recovery. 
The  Supreme  Court  will  not  interfere 
with  the  action  of  the  court  below 
upon  the  question  of  the  amount  of 
recovery,  where  such  amount  depends 
upon  %  calculation,  the  data  for  which, 
in  the  evidence,  are  uncertain  and 
unreliable.  Wilson  v.  Vance^  Ad- 
ministrator,,.*.^  440 

20.  Objection  to  Evidence, — Bill  of 
Exceptions. — Motion  for  New  Trial. 
An  objection  to  the  admission  of  ev- 
idence cannot  be  made  available  in 
the  Supreme  Court,  where  it  does  not 
appear  by  a  bill  of  exceptions  that 
the  party  objecting  stated  the  ground 
of  lus  objection  to  the  court  below, 
or  where  the  question  has  not  been 
prei^nted  to  the  court  below  as  a 
cause  in  a  motion  for  a  new  trial. 
Sage  et  al,  v.  Brown 464 

21.  Harmless  Error, — The  Supreme 
Court  will  not  reverse  a  ruling  of  a 
lower  court  upon  a  minor  question  of 
practice,  where  it  is  not  apparent 
that  an  injury  has  been  done  by  such 
ruling.  IVhilman  v.  Meissner  et 
al, 487 

22.  Justice  of  the  Peace, — Demurrer, 
On  appeal  to  the  Supreme  Court  from 
the  court  of  common  pleas,  in  an  ac- 
tion, commenced  before  a  justice  of 
the  peace,  no  notice  will  be  taken  of 
the  ruling  of  said  justice  on  a  demur- 
rer. The  7.,  M,,  &>  /,  R.  H,  Co,  v. 
Parkhurst^^,^ 501 

23.  Demurrer, — Amendment.— VihsxQ, 
a  demurrer  to  a  paragraph  of  a  reply 
having  been  sustained,  the  plaintiff, 
by  leave  of  court,  has  amended  said 
paragraph,  and  die  cause  has  been 
tried  with  the  amended  paragraph  as 
a  part  of  the  pleadings^.no  question 
can  be  raised  in  the  Supreme  Court 
upon  the  ruling  on  said  demurrer. 
W7/ftfe  et  al,  V.  Garretson  et  al„^  $14 

24.  Same. —  Withdrawal  of  Fleading^ 
Where,  a  demurrer  to  a  paragraph  of 
an  answer  having  been  overruled,  the 
defendant,  by  leave  of  couit,  has  with- 
drawn said  paragraph  before  trial,  no 
question  can  be  raised  in  the  Supreme 
Court  upon  the  ruling  on  said  de- 
murrer  „Ibid. 

25.  Assignment  of   Errors*"^  New 


Trial, — ^Where  the  overruling  of  a 
motion  for  a  new  trial  is  not  assigned 
as  error,  the  Supreme  Court  will  not 
consider  any  error  in  relation  to  giv- 
ing or  refusing  to  give  instructions  to 
the  jury,  or  to  propounding  to  the 
jury  or  withholding  therefrom  special 
interrogatories Ibid. 

26.  Assignment  of  Errors. — There 
being  no  error  assigned,  upon  an  ap- 
peal to  the  Supreme  Court,  for  any 

'  ruling  of  the  court  below  on  any 
pleading,  or  for  the  refusal  to  grant  a 
new  trial,  the  judgment  was  affirmed. 
Apple  y,  Atkinson,* 518 

27.  Petition  for  Rehearing. — A  peti- 
tion for  a  rehearing  signed  by  a  per- 
son not  a  party,  without  any  designa- 
tion, prefix,  or  addition  to  indicate 
that  he  is  an  attorney  for  a  party,  is 
not  entiled  to  consideration  by  the 
Supreme  Court Ibid, 

28.  Assignment  of  Errors, — Names 
of  Parties.— Pule  of  Court. — ^Where 
on  appeal  to  the  Supreme  Court,  the 
assignment  of  errors  does  not  state 
the  names  of  the  parties,  the  appeal 
will  be  dismissed.  Vanclevt,  AcMr, 
V.  Boler, 538 

29.  Transcript. — Clerk's  Certificate, — 
Where  on  appeal  to  th6  Supreme 
Court,  the  certmcate  and  seal  of  the 
clerk  of  the  court  below  are  wanting 
to  the  transcript,  the  appeal  will  be 
dismissed.        Sanfbrd  v.   Sinton  et 

^- t 539 

30.  New    Tried, — Evidence, — Where 

there  has  been  no  motion  for  a  new 
trial  on  account  of  the  insufficiency 
of  the  evidence,  the  Supreme  Court 
will  not  review  the  action  of  the 
court  below  upon  the  facts.  Pt^erts 
V.  Smith ^ 550 

31.  Weight  of  Evidence, — The  Su- 
preme Court  will  not,  upon  the  weight 
of  the  evidence,  consisting  of  the 
conflicting  testimony  of  witnesses 
who  testified  in  the  presence  of  the 
court  below,  disturb  the  finding  of 
the  latter  court.  The  O,  &»  M,  P, 
P.  Co,  v.  Black ^ 553 

32.  Judgment. — Porm  of. — ^When  a 
judgment  erroneously  directs  the  sale 
of  property  without  relief  from  valu- 
ation laws,  an  obj  ection  on  tlusgiound 
to  the  form  of  the  judgment  cannot 
be  raised  for  the  first  time  in  the  Su- 
preme Court  O^Brien  v.  Peter- 
man  >.. S5^ 
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TAX. 

See  City,  i6 

TENDER. 

See  City,  I;  Principal  and  Sure- 
ty, 4. 

Pleading. — An  answer,  pleaded  in 
form  in  bar  of  an  action  generally, 
setting  up  a  tender  alleged  to  have 
been  made  after  the  filing  of  the 
plaintifl*s  complaint,  without  express- 
ly showing  that  the  action  had  been 
commenced,  though  asking  judg- 
ment for  costs  only  from  the  time  of 
making  the  tender,  is  bad  on  demur- 
rer.      Ireland    v.    Montgomery    et 

^^' 174 

TIME. 

See  Criminal  Law,  i,  2,  3. 

TITLE. 

See  Vendor  and  Purchaser,  i,  2. 

TOWNSHIP. 

See  Judicial  Notice,  i. 

TOWNSHIP  TRUSTEE. 

Pleading. — Suit  en  Official  Bond. — In 
an  action  on  the  ofncial  bond  of  a 
township  trustee,  on  the  relation  of 
the  township,  to  recover  a  certain 
amount  of  school  money  belonging 
to  the  township,  which  said  trustee 
had  refused  to  pay  over  to  his  suc- 
cessor in  office,  the  complaint  failed 
to  allege  that  said  trustee,  as  such, 
had  received  any  money  which  he 
had  not  expended  according  to  law, 
and  which  he  had  in  his  hands  when 
he  went  out  of  office. 

Heldj  that  for  want  of  such  an  aver- 
ment, the  complaint  was  bad  on  de- 
murrer. Morback  et  al.  v.  The  State, 
ex  rel.  jfaekson  Township 308 

TRUST  AND  TRUSTEE. 

See  Parties,  i;   Vendor  and  Pur- 

CHASEX«9. 


TURNPIKE. 

1 .  Injunction. — Act  of  1 867. — AssesS' 
ment. — ^Where  assessors  appointed 
under  the  act  of  March  nth,  1867, 
providing  for  assessments  on  lands  to 
aid  in  the  construction  of  roads, 
omitted  in  the  list  returned  by  them 
any  land  within  one  mile  and  a  half 
of  the  proposed  road,  their  entire 
assessment  is  void,  and  an  injunction 
will  lie  to  prevent  its  collection. 
Robbins  et  aL  v.  The  Sand  Creek 
Turnpike  CB.  et  aU 461 

2.  Same. — Parties. — Plaintiffs. — ^The 
owners  in  severalty  of  separate  tracts 
of  land  which  have  been  separately 
assessed  to  aid  in  tl!^  construction  of 
a  road,  under  said  act  of  1867,  who 
have  no  joint  interest  in  said  lands, 
may  join  as  plaintifis  in  a  suit  to  en- 
join the  collection  of  such  ass<;ss- 
ment  because  of  an  ill^lity  thereof 
which  renders  it  alike  void  as  to  all 
said  owners.. Ibid. 

3.  Act  of  1867. — Duties  of  Assessors. 
Injunction. — Where  assessors  ap- 
pointed under  the  act  of  March  i  ith, 
1867  (Acts  1867,  p.  167),  providing 
for  assessments  on  lands  to  aid  in  the 
construction  of  plank,  &c.,  roads, 
did  not  list,  assess,  or  appraise  the 
benefits  to  all  the  land^  within  one 
mile  and  a  half  of  the  beginning  and 
end  of  the  proposed  road  as  located; 

Held,  that  an  injxmction  would  lie  to 
prevent  the  collection  of  assessments 
made  by  such  assessors.  The  Greenr 
castle,  &*f..  Turnpike  Co.  et  al,  v. 
Albin  et  al,. 554 


UNITED  STATES. 

Acts  of  Congress  f  State  Courts,  See 
Evidence,  9,  la 

UNIVERSITY. 

Certificate  of  Scholarship,  See  Con- 
tract, 9. 

UNSOUND  MIND. 

I.  Contract. — Statute  Construed. — The 
statutory  provision,  that  "every  con- 
tract, sale,  or  conveyance  of  any  per- 
son, while  a  person  of  unsound 
mind,  shall  be  void,"  2  G.  &  H.  575, 
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sec.  II,  is  applicable  only  to  a  per- 
son who  has  been  found  to  be  non 
compos  mentis  in  the  manner  pre- 
scribed by  statute.  IViider  et  a/,  v. 
Weakley's  EstaU i8i 

2.  Same, — Sale, — Where  goods  are 
sold  to  a  person  apparently  of  sound 
mind,  who  is  not  known  by  the 
seller  to  be  other^vise,  and  who  has 
not  been  found  to  be  otherwise  by 
a  proper  proceeding  for  that  pur- 
pose, and  the  contract  is  fair  and  bona  \ 
Jlde,  and  the  purchaser  receives  and 
uses  the  goods,  whereby  the  contract  \ 
becomes  so  far  executed  that  the 
parties  cannot  be  placed  in  statu  quo, 
such  contract  caimot  afterwards  be 
set  aside  becafise  of  the  undsound- 
ness  of  mind  of  said  purchaser  at 
the  time  of  the  sale,  nor  can  pay- 
ment for  the  goods  be  refused,  either 
by  the  alleged  lunatic  or  his  repre- 
sentatives...*  Ibid.  \ 

3.  Same, — Pleading, — In  an  action  to 
recover  the  price  of  goods  sold,  if,  at 
the  time  of  the  sale,  the  purchaser 
had  been  duly  found  to  be  of  unsound 
mind  by  a  proper  proceeding  for 
that  purpose,  this  fact  is  matter  of 
defense ;  and  it  does  not  devolve  on 
tlie  plaintiff  to  allege  the  contrary  in 
anticipation  » Ibid, 

USAGE. 
See  Custom. 

USURY. 
See  Attorney's  Fees,  i. 


VENDOR  AND  PURCHASER. 

See  Fraud,  i  ;  Mortgage,  6. 

1 .  Title, —  Mortgage, —  Foreclosure, — 
In  a  suit  on  a  note  and  to  foreclose  a 
mortgage  on  real  estate  executed  to 
secure  said  note  given  for  unpaid 
purchase-money  of  said  real  estate, 
an  answer,  pleaded  in  bar  of  the 
whole  cause  of  action,  alleging  an 
entire  want  of  title  in  the  vendor,  is 
bad  on  demurrer,  such  want  of  title 
being  at  least  no  defense  to  the  fore- 
closure of  the  mortgage.  Hanna  et 
aL  V.  SAiilds, ,*:•>.• .84 


2 .  Same,  —  Purchase- Money,  —  The 
fact  that  the  vendor  of  ,real  estate 
conveyed  by  warranty  deed  had  a 
title  to  only  a  portion  of  said  real 
estate  at  the  time  of  said  conveyance 
by  him  and  has  not  since  acquired  a 
title  to  the  remainder,  is  not  a  good 
defense  to  an  action  against  the  ven- 
dee in  possession  under  said  deed,  to 
recover  unpaid  purchase-money. 

3.  Incumbrances, — Promissory  Note. 
Assignment, — Consideratum.—Estop' 
pel. — ^Where,  upon  the  sale  and  con- 
veyance by  warranty  deed  of  real 
estate,  it  is  agreed  by  the  grantor, 
the  grantee,  the  surety  upon  a  note 
not  payable  in  bank,  given  by  said 
grantee  and  said  surety  to  said  grant- 
or in  consideration  of  said  convey- 
ance, and  the  holder  of  an  outstand- 
ing mortgage  on  said  real  estate,  that 
said  note  shall  be  assigned  by  the 
payee  to  said  mortgage  creditor,  who 
shall  thereupon  and  in  consideration 
thereof  enter  satisfaction  of  said 
mortgage,  and  said  assignment  is 
made  and  satisfaction  is  entered  ac- 
cording to  said  agreement,  it  will  not 
constitute  a  good  defense  to  a  suit  on 
said  note  by  said  assignee  against 
said  maker  and  surety,  that  the 
maker,  in  order  to  prevent  the  sale 
of  said  real  estate  on  execution,  has 
been  compelled  to  pay  off  a  judg- 
ment for  a  greater  sum  than  the 
amount  of  said  note,  existing,  with- 
out his  knowledge,  at  the  date  of 
said  conveyance,  and  constituting  a 
lien  on  said  real  estate  junior  to  said 
mortgage,  and  that  the  grantor  is  in- 
solvent and  a  non-resident  of  the 
State.    Brewer  v.  Parker  et  al„.  172 

4.  Injunction. — ^Where,  the  purchaser 
of  real  estate  having  taken  from  the 
vendor  his  agreement  to  convey  the 
same  to  said  purchaser  upon  final 

Eayment  of  the  purchase-money,  and 
aving  received  possession  of  the 
land  under  the  contract,  and  having 
given  his  promissoiy  notes  governed 
by  the  law  merchant  to  the  vendor 
for  the  unpaid  purchase-money,  the 
vendor  sells  and  assigns  said  notes 
before  maturity,  said  real  estate  can- 
not be  subjected  to  the  payment  of  a 
judgment  rendered  against  the  ven- 
dor, retaining  the  legal  title,  after 
such  assignment;  and  the  sale  of  the 
land  under  an  execution  issued  on 
such  judgment  will  be  enjoined  at 
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the  suit  of  said  purchaser.     Jackson 
V.  Snell  et  al 24Z 

5.  Conveyance  Without  Warranty, — 
Title. — A  purchaser  of  real  estate 
took  a  quitclaim  deed  therefor,  with 
notice  of  a  defect  in  the  title,  consist- 
ing of  a  misdescription  of  the  land  in 
prior  conveyances  thereof,  and,  there 
being  no  fraud  in  the  transaction,  the 
vendor,  by  a  sepamte  writing,  prom- 
ised and  guaranteed  that  he  would 
cause  said  defect  to  be  rectified,  with- 
out specifying  any  time  within  which 
it  should  be  corrected;  whereupon, 
at  the  request  of  the  vendor,  the  ven- 
dee executed  his  promissory  note  to 
a  third  person  for  the  purchase-money. 

Ilddy  in  a  suit  on  said  note,  it  not  ap- 
pearing that  said  purchaser  had  been 
evicted  or  had  sustained  any  damage, 
that  the  continued  existence  of  said 
defect  constituted  no  bar  to  the  ac- 
tion, or  ground  for  enjoining  its  pros- 
ecution.    James  v.  Hays  et  a/,. ..272 

6.  Title. — Purchase- Money. — Injunc- 
tion.— A  suit  on  a  note  and  to  fore- 
close a  mortgage  on  real  estate  exe- 
cuted to  secure  said  note  will  not  be 
enjoined  on  the  ground  that  the  note 
and  mortgage  were  given  for  an  un- 
paid balance  of  the  purchase-money 
of  the  land  mortgaged;  that  a  suit  is 
pending  in  the  proper  court,  brought 
by  third  persons  by  the  procurement  of 
the  vendor,  who  is  actively  prosecut- 
ing the  same,  to  set  aside  the  title  of 
the  vendor's  grantor  as  to  a  part  of 
the  land,  and  to  recover  said  part 
from  the  grantee,  between  whom  and 
the  persons  prosecuting  said  suit  there 
is  no  collusion ;  that  said  vendor  is  a 
resident  of  another  state,  and  has  no 
property  here  except  said  mortgage, 
and  is  reputed  to  be  insolvent;  that 
the  vendee  in  taking  the  conveyance 
relied  more  on  the  validity  of  the  title 
than  on  the  covenants  in  the  deed, 
and  had  no  knowledge  of  the  alleged 
defect  in  the  title  or  of  facts  on  which 
such  defect  could  be  predicated;  it 
not  appearing  that  there  was  any 
fraud  on  the  part  of  the  vendor  in 
reference  to  the  title,  or  that  he  was 
solvent  at  the  time  of  making  the 
deed,  or  that  the  vendee  did  not  know 
that  he  was  insolvent  and  a  non-resi- 
dent at  that  time.  Strong  v.  Down- 
inj 300 

7.  Al'7if  Trial  as  of  Right. — In  a  suit 
by  the  purchaser  of  real  estate  in  pos- 


session under  the  contract  of  purchase, 
to  compel  the  vendor  to  make  a  deed 
therefor  to  the  plaintiff  and  accept 
from  him  a  mortgage  for  unpaid  pur- 
chase-money, and  to  set  aside  as  void 
a  deed  made  hf  the  Auditor  of  State 
for  said  land  sold  at  a  sinking  fund 
sale,  for  having  been  procured  by 
fraud,  and  to  enjoin  the  execution  of 
a  writ  of  possession  issued  by  said 
Auditor,  judgment  was  rendered 
against  the  defendants. 
Held^  that  the  defendants  were  entitled 
to  a  new  trial  as  of  right,  under  sec- 
tion 601  of  the  code.  Skeen  et  ux. 
v.  Muir  et  al. 310 

8.  Pleading. — Possession, — Parties. — 
In  said  action,  the  complaint  showed 
that  said  vendor  had  given  a  title 
bond  for  said  real  estate  to  the  plain- 
tiff, and  that  at  the  same  time  it  was 
agreed  between  the  parties  that  the 
plaintiff  should  take  possession  of  the 
land  until  the  time  specified  in  the 

.  bond  for  the  conveyance  thereof;  that 
the  plaintiff  had  taken  and  still  re- 
tained possession  of  the  land  under 
and  by  virtue  of  said  agreement; 
that  said  vendor  had  received  as  part 
payment  a  certain  sum;  and  that  by 
{iraud  he  had  caused  the  land  to  be 
sold  from  under  the  plaintiff,  and 
himself  held  the  equitable  title  under 
said  sale,  though  another  held  the  le- 
gal title,  which  was  purchased  with 
the  money  of  said  vendor  and  was 
held  in  trust  for  him. 

Ileldf  that  said  vendor  was  a  proper 
party  defendant. 

Held,  also,  that  the  averment  of  the 
complaint  in  reference  to  the  placing 
of  the  plaintiff  in  possession  of  the 
land  was  not  an  attempt  to  vary  or 
add  to  the  title  bond  by  parol,  nor 
was  it  irrelevant  matter  or  surplusage. 

^  Ibid. 

9.  Voluntary  Conveyance. — Trust. — 
A  voluntary  conveyance  of  land,  with- 
out any  consideration,  either  good  or 
valuable,  is  valid  and  binding  between 
the  parties  thereto  and  their  privies; 
and  parol  evidence  cannot  be  given 
by  or  between  them  that  the  deed  of 
conveyance,  absolute  on  its  face,  was 
made  upon  the  agreement  of  the 
grantee  to  hold  the  land  in  trust  and 
rcconvey  it  to  the  grantor  or  to  the 
grantor's  son  at  a  future  time,  up- 
on the  happening  of  a  contingency. 
Fouty  V.  Fouty  et  al. 433 
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10.  Fraudulent  Representations. — 
Measure  of  Damages, — "Where  in  a 
sale  of  an  undivided  one-half  of  a 
tract  of  land,  the  vendor  falsely  and 
fraudulently  represented  to  the  pur- 
chaser that  there  was  then  upon  said 
land  a  house  of  a  particular  size  and 
description; 

ITehtt  that  the  measure  of  damages  for 
the  lack  of  such  house,  in  a  suit  by 
tlie  purchaser  against  the  vendor  for 
such  fraudulent  representation,  was 
one-half  the  amount  of  the  increase 
there  would  have  been  in  the  value  of 
said  land  if  there  had  been  such  a 
house  upon  it  at  the  time  of  the  sale, 
and  not  merely  one-half  the  amount 
of  money  it  would  then  have  taken 
to  put  such  a  house  on  the  land. 
Sangsier  v.  PratAer. 504 

VENUE. 

See  Criminal  Law,  i,  5,  6. 

Change  of. — Affidavit. — In  an  action  for 
a  divorce,  an  affidavit  of  the  defend- 
ant, the  husband,  in  support  of  a 
motion  made  by  him  for  a  change  of 
venue,  stated  as  the  reason  for  the 
change,  "  that  he  believed  he  could 
not  have  a  fair  and  impartial  trial  of 
said  cause  on  account  of  an  undue 
influence  which  the  plaintiff  had  over 
the  defendant  in  the  cause." 

Held^  that  the  application  for  a  change 
of  venue  was  properly  refused,  the 
affidavit  showing  no  statutory  reason. 
Sullivan  v.  Sullivan 368 

VERDICT. 

See  Interrogatories,  2,  3;  Special 
Finding. 

Sealed  Verdict.— New  Trial.— Where 
it  was  agreed  by  the  parties  to  an  ac- 
tion that  the  jury  should  be  allowed 
to  seal  up  their  verdict  and  return  it 
to  the  derk  of  the  court,  and  the 
jury  so  returned  a  general  verdict  for 
the  defendant  and  answers  to  inter- 
rogatories, some  of  the  interrogato- 
ries not  being  fully  answered,  and 
the  answers  returned  not  being  signed 
by  the  foreman,  and  the  court  re- 
lived the  verdict  in  the  absence  of 
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the  jury  and  after  it  had  been  dis- 
charged and  the  j  orors  bad  dispersed ; 
J/eld,  that  these  facts  constitnted  good 
cause  for  a  new  trial  on  the  motion 
of  the  plaintiff.  Sage  et  at,  t. 
Brmtm 464 

VESSEL  OF  U.  S. 

See  Mortgage,  i. 

VOLUNTARY  CONVEYANCE. 

See  Vendor  and  Purchaser,  9. 

W 

WAIVER. 
See  Highway,  3;  Practice,  8. 

WATER  CRAFT. 

State  Courts.^  yurisdiction. — Admiral- 
ty. — Our  State  courts  have  jurisdic- 
tion of  an  action  in  rem  to  enforce  a 
lien,  under  the  statute,  against  a 
steamboat  built  in  a  port  of  this  State, 
for  the  price  of  her  engines  and  boil- 
ers furnished  to  her  at  said  port, — 
this  not  being  a  proceeding  in  admi- 
ralty. Sinton  et  al.  v.  TAe  Steam- 
boat Roberts,  &*e 44S 

WIFE. 
See  Husband  and  Wife. 

WILL. 

Attestation. — It  Is  not  necessary  to  the 
due  execution  of  a  will  that  the  tes- 
tator should  in  any  manner  indicate 
to  the  witnesses  who  attest  it  that  the 
instrument  is  the  will  of  the  p>erson 
executing  it.  Broz^m  et  al.  v.  McAl- 
ister  et  al. 375 

WITNESS. 

Party. — Continuance. — A  continuance 
should  not  be  granted  on  the  ground 
that  a  party  to  the  action  is  absent 
from  the  county,  and  his  attorn^ 
does  not  know  where  he  is,  and  that 
it  appears  he  is  needed  as  a  witness 
on  his  side  of  the  case.  Davis  v. 
Luark. 403 
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